MDA AR O

USFC2004 1609- 06

66666666666666666666666666666666

JOINT
APPENDIX




04-1609, 05-1141,-1202

UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT

GOLDEN BLOUNT, INC.

Plaintiff-Appellee,
RECEIVED

JUNC G R 700

V.

ROBERT H. PETERSON CO., United States Count of Appeals

or The Federal Circut
Defendant-Appellant.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF TEXAS IN 3:01-CV-127-R

JUDGE JERRY BUCKMLEYER

us. o
NON-CONFIDENTIAL JOINT APPENDIX
VOLUME IV, PAGES IT-APP 1490 - 2029 e
Leland W. Hutchinson, Jr. Charles W. Gaines William D. Harris, Jr.
Jennifer L. Fitzgerald Greg H. Parker SCHULTZ & ASSOCIATES
David S. Becker Hirr GAngs, P.C. 5400 LBJ Freeway
FREEBORN & PETERS 2435 North Central Plaza, One Lincoln Center
Chicago, Ilinois 60606 Suite 1300 Suite 525
311 South Wacker Dr., Richardson, Texas 75080 Dallas, Texas 75240
Sutte 3000 (972) 480-8800 (972) 789-1100

(312) 360-6000

Attorneys for Defendant-  Attorneys for Plaintift- Attorneys for Plaintiff-
Appellant Appellee Appellee



NOTE ON CONFIDENTIAL MATERIAL:
30(h)(1)(B), the parties hereby state that certain material has been redacted from
this version of the Joint Appendix due its confidential nature.
generally consists of proprietary sales and pricing data.

TABLE OF CONTENTS

Protective Order Issued by the United States District Court
for the Northern District of Texas.......ccocviniiiiiine i
Minute Order Vacating Defendant’s Findings of Fact and
Conclusions of Law and Adopting Plaintiff’s Findings of
Fact and Conclusions of Law Dated August 18, 2005........

Plaintift-Appellee Golden Blount, Inc.’s Proposed Findings
of Fact And Conclusions of Law Dated June 10, 2004.............

Order Vacating Defendant’s Findings of Fact and
Conclusions of Law and Adopting Plaintiff’s Findings of
Fact and Conclusions of Law Consistent with the Court’s
August 18 Order Dated September 2, 2004 ..o,

Order Vacating Defendant’s Application for Attorneys’
Consistent with the Court’s August 18 Order
Dated September 2, 2004..........cooiiiiiiii

Findings of Fact and Conclusions of Law
Dated September 2, 2004 ...

Order: Pursuant to the District Court’s Order of Reference,
entered September 16, 2004, Plaintiff’s Applications are
granted in part and denied in part.

Dated November 15, 2004 ...

Final Judgment Dated December 15, 2004 ...

Pursuant to Federal Circuit Rule

The material

JT-APP i-vi

JT-APP 0001

JT-APP 0002 —
0047

JT-APP 0048

JT-APP 0049

JT-APP 0050 —
0082

JT-APP 0083 —



10.

14.

16.

17.

DOCKEE SHEEL . ... i

Plaintiff Golden Blount, Inc.”’s Complaint
for Patent Infringement and Jury Demand

dated January 18, 2001 ..o

Defendant Robert H. Peterson Co.’s
Answer and Counterclaim dated March 19, 2001 .....................

Plaintiff Golden Blount, Inc.’s Reply
to Defendant’s Counterclaim dated

December 28, 2001 .......ccccoooeee.

Plamtiff Golden Blount, Inc.’s Pretrial
Disclosure Pursuant to F.R.C.P. 26(a)(3)

dated January 22, 2002 ................

..............................................

Defendant Robert H. Peterson Co.’s Pretrial

Disclosure List of Exhibits dated

January 22, 2002..................

Defendant Robert H. Peterson Co.’s Pretnal
Disclosure List of Witnesses dated January 22,2002..............

Defendant Robert H. Peterson Co.’s Objections to
Plaintiff’s Pre-Trial Disclosure dated February 5, 2002 ...........

Plaintiff Golden Blount, Inc.’s Objections to

Defendant’s Pre-Trial Disclosure

dated February 5, 2002........

Defendant Robert H. Peterson Co.’s List of

Exhibits dated February 20, 2002

JT-APP 0095 -
0108

JT-APP 0109 -
0123

JT-APP 0124 —
0127

JT-APP 0128 -
0130

JT-APP 0131 -
0135

JT-APP 0136 -
0141

JT-APP 0142 -
0145

JT-APP 0146 -
0150

JT-APP 0151 -
0154
JT-APP 0155 -



19.

20.

21.

22.

23.

24

25.

20.

27.

28.

29.

Defendant Robert H. Peterson Co.’s List

of Witnesses dated February 20, 2002 ..............cccoceen

Plaintiff Golden Blount, Inc.’s Pretrial

Materiats dated February 20, 2002 ...

Joint Pretrial Order Pursuant to Local

Rule 16.4 dated February 20,2002 ...,

Plaintiff Golden Blount, Inc.’s Response to
Defendant Peterson Co.’s Motion to Preclude
Testimony of F. William McLaughlin

Dated March 15,2002 . .. e

Plaintiff Golden Blount, Inc¢.’s Findings of Fact

and Conclusions of Law Dated April 19, 2002..............

Defendant Robert H. Peterson Co.’s Proposed
Findings of Fact and Conclusions of Law

Dated April 19, 2002 ...

Plaintift Golden Blount, Inc.’s Issue

Directed Trial Brief dated April 19,2002 ..o

Plaintiff Golden Blount, Inc.’s Substitute

List of Exhibits dated April 19,2002

Supplemental Joint Pretrial Order Pursuant

to Local Rule 16.4 dated April 22, 2002 .........ccoceeneen

Plaintitf Golden Blount, Inc.’s Opening Claim

Construction Brief dated May 20, 2002 ...............c......

Defendant Robert H. Peterson Co.’s Responding

Brief Regarding Claim Construction

dated May 28, 2002 ..o

Plaintiff Golden Blount, Inc.’s Reply to
Defendant Robert H. Peterson Co.’s

i

JT-APP 0162 -
0165

IT-APP 0166 —
0286

JT-APP 0287 —
0311

JT-APP 0312 -
0318

JT-APP (G319 —
0328

JT-APP 0329 -
0345

JT-APP 0346 ~
0356

JT-APP 0357 —
0361

JT-APP 0362 -
0371

JT-APP 0372 —
0426

JT-APP 0427 -
0445



30.

31.

32.

33.

34

35.

30.

37.

38.

Responsive Claim Construction Brief

dated June 3, 2002 ...

Order Denying Peterson Co.’s Motion for

Protective Order dated June 4, 2002 ..................

Defendant Robert H. Peterson Co.’s

35 USC Section 282 Notice dated June 26, 2002 .....................

Plaintiff Golden Blount, Inc.’s
Designation of Additional Exhibits;
Exhibits 1-7 dated July 25, 2002............ccccoeo.

Plaintiff Golden Blount Inc.’s
Motion to Disregard the Testimony of
John Palaski and Brief in Support Thereof

dated July 31,2002 ...

Final Judgment dated August 9, 2002................

Findings of Fact and Conclusions of Law dated

August 9, 2002,

.......................

Order Costs taxing in the amount of $10,031.04
for Plaintiff Golden Blount, Inc. dated August 27, 2002 ..........

Order dated February 7, 2003 .........cccovv i

Order Awarding Damages dated March 7, 2003

JT-APP 0446 —
0459

JT-APP 0460

JT-APP 0461 -
0463

JT-APP 04064 —
0511

JT-APP 0512 -
0517
JT-APP 0518

JT-APP 0519 -
0527

JT-APP 0528

JT-APP 0529 -
0530

JT-APP 0531



39.

40).

43,

44,

Defendant Robert H. Peterson Co.’s Motion for
Leave to File Under Seal First Motion to
Amend Findings of Fact, Conclusions of Law
and Judgment in Accordance with Rule 52(b)
Federal Rules of Civil Procedure

dated August 23, 2002,

Defendant Robert H. Peterson Co.’s First Motion
to Amend Findings of Fact, Conclusions of Law
and Judgment in Accordance with Rule 52(b)
Federal Rules of Civil Procedure

dated August 23, 2002 ...

Defendant Robert H. Peterson Co.’s Memorandum
in Support of First Motion to Amend Findings
of Fact, Conclusions of Law and Judgment in
Accordance with Rule 52(b) Federal Rules of Civil

Procedure dated August 23, 2002,

Defendant Robert H. Peterson Co.’s Second
Motion to Amend Findings of Fact, Conclusions
of Law and Judgment Under Rule 52(b), or, for
New Trial Under Rule 59(a), Federal Rules of

Civil Procedure dated August 23, 2002.........ocooiiiciieiennenn.

Defendant Robert H. Peterson Co.’s Memorandum
of Law in Support of Second Motion Under
Rules 52(b) and 59(a), Federal Rules of Civil

Procedure dated August 23, 2002.......ccceiiiiiiiieiene

Plaintiff Golden Blount, Inc.’s Motion and
Brief to Include Updated Damages and Pre and

Post Judgment Interest dated August 27, 2002 ................

JT-APP 0532 -
0534

JT-APP 0535 -
0537

JT-APP 0538 —
0551

JT-APP 0552 -
0554

JT-APP 0555 —
0588

JT-APP 0589 -
0595



45.

46.

47.

48.

49,

50.

51.

52.

53.

Plaintiff Golden Blount, Inc.’s Application for

Attorney’s Fees dated August 27,2002 ...

Plaintiff Golden Blount, Inc.’s Memorandum
in Support of Application for Attorney’s Fees

dated August 27, 2002 ..o

Plaintiff Golden Blount, Inc.’s Appendix
in Support of Application for Attorney’s Fees

dated August 27, 2002 ..o

Plaintiff Golden Blount Inc.’s Bill of Costs

dated August 27,2002 ...

Plaintiff Golden Blount Inc.’s Reply to Defendant
Robert H. Peterson Company’s Opposition to
Plaintiff’s Motion to Disregard the Testimony of

John Palaski dated August 27,2002

Defendant Robert H. Peterson Co.’s Objections
to Plaintiff’s Claim for Attorney’s Fees

dated September 19, 2002 ...

Defendant Robert H. Peterson Co.’s Objection
to Golden Blount’s Motion for Updated Damages

dated September 19, 2002 ...

Plaintiff Golden Blount, Inc.’s Response to

Peterson Company’s Second Motion to Amend Findings

of Fact, Conclusions of Law and Judgment Under
Rule 52(b), or, for New Trial Under Rule 59(a),

JT-APP 0596 —
0599

JT-APP 0600 —
0617

JT-APP 0618 —
0695

JT-APP 0696 —
0767

JT-APP 0768 -
0771

JT-APP 0772 -
0792

JT-APP 0793 —
0803

Federal Rules of Civil Procedure dated September 19, 2002 ... JT-APP 0804 —

Plaintiff Golden Blount, Inc.’s Response to
Peterson Company’s First Motion to Amend
Findings of Fact, Conclusions of Law and
Judgment in Accordance with Rule 52(b) Federal

Rules of Civil Procedure dated September 23, 2002

3

0820

JT-APP 0821 —
0823



54.

55.

56.

57.

58.

59.

60.

6l.

62.

63.

Plaintiff Golden Blount, Inc.’s Reply to Defendant
Peterson Company’s Objection to Golden Blount Inc.’s
Motion for Updated Damages dated October 4, 2002 ..............

Plaintiff Golden Blount, Inc.’s Reply to Defendant
Peterson Company’s Objection to Golden Blount Inc.’s
Claim for Attorneys’ Fees dated October 4, 2002 ....................

Defendant Robert H. Peterson Co.’s Reply Brief in

Support of its Second Motion to Amend Findings

of Fact, Conclusions of Law, and Judgment Under

Rule 52(b), or, For New Trial Under Rule 59(a),

Federal Rules of Civil Procedure dated October 4, 2002..........

Defendant Robert H. Peterson Co.’s Response
to Order of February 6, 2003 dated February 24, 2003.............

Plaintiff Golden Blount, Inc.’s Notice to the

Court that Defendant Peterson Company’s Response to

the Court Order of February 6, 2003 Contains

Volunteered and Non-Responsive Information

dated February 28, 2003 ...

Defendant Robert H. Peterson Co.’s Notice of
Appeal to Fed. Cir. dated March 6, 2003 ..o,

Defendant Robert H. Peterson Co.’s Amended
Notice of Appeal dated March 18,2003 ..............e,

Transcript of Trial before the Honorable
Jerry Buckmeyer Volume | of 3 dated July 29, 2002..............

Transcript of Trial before the Honorable
Jerry Buckmeyer Volume 2 of 3 dated July 30, 2002...............

Transcript of Trial before the Honorable
Jerry Buckmeyer Volume 3 of 3 dated July 31, 2002..............

Vil

JT-APP 0824 —
0834

JT-APP 0835 -
0867

JT-APP 0868 -
0899

JT-APP 0900 -
0902

JT-APP (0903 —
0905

JT-APP 0900 -
0919

JT-APP 0920 —
0933

JT-APP 0934 —
1145

JT-APP 1146 -
1391
JT-APP 1392 -
1478



.

64.

05.

66.

67.

68.

09.

70.

71.

73.

74.

75.

76.

Plaintiff Trial Exhibit 1 - U.S. Patent 5,988,159

dated November 23, 1999 ...

Plaintiff Trial Exhibit 2a — Golden Blount Log Set

With Secondary Coals Burner...........coccceviiininnnnn.

Plaintiff Trial Exhibit 2b - Golden Blount Log

Set Without Secondary Coals Burner...........ccovveeees

Plaintiff Trial Exhibit 3a — Golden Blount Coals

Burner Assembly and Grate ........ccccoevnnieciiinnenes

Plaintiff Trial Exhibit 3b — Golden Blount Logs........

Plaintift Trial Exhibit 4a - Peterson Coals

Burner Assembly and Grate ........ccccoeeeeviiieiiiiiinnnne

Plaintiff Trial Exhibit 4b - Peterson Logs ..................

Plaintiff Trial Exhibit 5a - Peterson Log

Set with Ember Flame Booster.....coooeevii .

Plaintift Trial Exhibit 5b - Peterson Log Set

Without Ember Flame Booster.......coovviviieiiieeeenn. .

Plaintiff Trial Exhibit 6 - Marketing material

for Peterson Ember Flame Beoster.......o.....................

Plaintiff Trial Exhibit 7 — Real-Fyre Ember
FFlame Booster Installation and Operating

IS TUCEIONS et eee et

Plaintiff Trial Exhibit 8 - Golden Blount Video of

Golden Blount’s and Peterson’s Log Burning Set .....

Plaintiff Trial Exhibit 9 - Literal Infringement Chart

vili

...............

JT-APP 1479 -
1486

JT-APP 1487

JT-APP 1488

JT-APP 1489

JT-APP 1490

JT-APP 1491

JT-APP 1492

JT-APP 1493

JT-APP 1494

JT-APP 1495

JT-APP 1496 —
1499

JT-APP 1500

JT-APP 1501 -
1512



77.

78.

79.

80.

81.

82.

83.

84.

Plaintiff Trial Exhibit 10 — Letter dated
December 10, 1999 from L. Dan Tucker

to Peterson Company regarding

marketing of a substantially similar device to

Golden Blount’s patented device..........cciviiiciiiicninnnn.

Plaintiff Trial Exhibit 11 — Letter dated
December 30, 1999 from

Tod Corrin to L. Dan Tucker regarding
acknowledgement of receipt of

December 10, 1999 letter ...

Plaintiff Trial Exhibit 12 — Letter dated
May 3, 2000 from L. Dan Tucker
to Tod Corrin forwarding copy of

U.S. Patent 5,988,159 ..o

Plaintiff Trial Exhibit 13 — Letter dated
May 16, 2000 from Terrell Stone to

L. Dan Tucker responding to May 3, 2000 letter ..............

Plaintitf Trial Exhibit 14 — Letter dated
January 19, 2001 from Roy Hardin to
Tod Corrin regarding infringement of

U.S. Patent 5,988,159 ..o

Plaintiff Trial Exhibit 15a - Golden Blount [tem

Ledgercards ..o

Plaintiff Trial Exhibit 15b — Chart regarding CEBB

Sales from February 1, 2002 -~ May 1, 2002 .........ccceeees

Plaintiff Trial Exhibit 16 — Handwritten Table

reEArding PriCINE....covviviiiiiieeiie it

Plaintiff Trial Exhibit 17 - Chart regarding Ember

Booster Sales for Peterson Company ..........cccccoeeiiinininnnn.

JT-APP 1513

JT-APP 1514 -
1515

JT-APP 15106

JT-APP 1517

JT-APP 518 -
1519

JT-APP 1520 -
1595

JT-APP 1596

JT-APP 1597

JT-APP 1598 -
1601



~

86.

87.

88.

&9.

90.

91.

93.

94.

95.

90.

97.

98.

Plaintiff Trial Exhibit 18 — Chart regarding Sales

Price to Golden BIoUnt ....ooovveeeeee e

Plaintiff Trial Exhibit 20 — Chart regarding Claim

Interpretation Chart for U.S. Patent No. 5,988,159.........

Plaintiff Trial Exhibit 21 — Equivalence Chart................

Plaintiff Trial Exhibit 22 — Chart of Centerline,

Top, and Bottom Tests ...

Plaintiff Trial Exhibit 23 - Peterson Real-Fyre

Gas Logs & Replace Accessories Price List..................

Plaintiff Trial Exhibit 24 & 24a - Deposition and
Confidential Portions of Leslie Bortz Volume 1

taken October 5, 2001 ...

Plaintiff’s Trial Exhibit 25 - Deposition of Leslie

Bortz Volume 2 taken December 19, 2001 ...

Plaintiff’s Trial Exhibit 26 - Deposition Transcript

of F. William McLaughlin taken December 19, 2001

Defendant Trial Exhibit 1 - U.S. Patent 5,988,159

dated November 23, 1009 .. ...,

Defendant Trial Exhibit 2 - Patent Application

dated May 17, 1993 L. e

Defendant Trial Exhibit 3 - Patent Application

dated April 19, 1994 .,

Defendant Trial Exhibit 4 - Patent Application

dated April 2, 1990 . ..o

Defendant Trial Exhibit 5 — U.S. Patent 3,042,109

dated July 3, 1962 i

JT-APP 1602

JT-APP 1603 —

1608

JT-APP 1609 —

1625

JT-APP
1627

JT-APP
1633

1626 —

1628 -

JT-APP 1634 -

1833

JT-APP
1985

1834

1904

1986

2130

2206



99.

100.

[01.

102.

104.

105.

106.

107.

108.

Defendant Trial Exhibit 6 — U.S. Patent 3,871,355

dated March 18, 1975 .. i

Defendant Trial Exhibit 7 — U.S. Patent 5,000,162

dated March 19, 1991 .. .o

Defendant Trial Exhibit 8 - U.S. Patent 5,033,455

dated July 23, 1991 ..

Defendant Trial Exhibit 9 - U.S. Patent 5,052,370

dated October 1, 1991 .. e

Defendant Trial Exhibit 10 - U.S. Patent 5,081,981

dated January 21, 1992 ...

Detendant Trnal Exhibit 11 - U.S. Patent 5,263,852

dated November 23, 1993 ...

Defendant Trial Exhibit 12 - U.S. Patent 3,583,845

dated June 8, 1971 oo,

Defendant Trial Exhibit 16 - Letter dated
December 17, 1999, from L. Dan Tucker
to Peterson Company regarding
marketing of a substantially similar

device to Golden Blount’s patented device........cccoeenneen.

Defendant Trial Exhibit 17 - Letter dated
December 17, 1999 from Tod Corrin
to F. Willtam McLaughlin transmitting

patent infringement letter...........cceovnieiicre e

Defendant Trial Exlnbit 18 — Letter dated
December 30, 1999 from Tod Corrin to
L. Dan Tucker regarding acknowledgment

of receipt of December 10, 1999 letter........ccooevvvviiinnen.

xi

JT-APP 2210

JT-APP 2215

JT-APP 2226

JT-APP 2232

JT-APP 2242

JT-APP 2254

JT-APP 2259

JT-APP 2263

JT-APP 2264

JT-APP 2265 -
2266



109.

110.

11

112.

113.

114.

115.

L10.

117

118.

Defendant Trial Exhibit 19 - Letter dated
May 3, 2000 from L. Dan Tucker to
Tod Corrin regarding U.S. Patent 5,988,159 ......ccccooiieinnn.

Defendant Trial Exhibit 20 - Letter dated

March 16, 2000 from Terrell Stone

to L.. Dan Tucker responding to

May 3, 2000 FEEEET....coieiiiiiiii e

Defendant Trial Exhibit 21 — Letter dated

January 19, 2001 from Roy Hardin to

Tod Corrin regarding infringement of

U.S. Patent 5,988,159 ....oouiiiieeieeece e

Defendant Trial Exhibit 22 — Letter dated

February 9, 2001 from Leslie Bortz

to F. William McLaughlin enclosing

documents regarding the 1awsuit. ...,

Defendant Trial Exhibit 23 - Fax dated
March 16, 2001 from Leslie Bortz
to Bill McLaughlin attaching documents............................

Defendant Trial Exhibit 25 — Peterson Real-Fyre Gas Log
Sets & Fireplace Accessories Price LiSt ..o,

Defendant Trial Exhibit 26 - Peterson Front
Flame Director (FD-Series) Installation Instructions................

Defendant Trial Exhibit 29 - Golden Blount EMB G4
Reference #2 d1agram.....c.ccooovieieeiiieeiiceeeeeeeeee e,

Defendant Trial Exhibit 30 - Golden Blount EMB G4
Reference #2 diagram......oovveoiiiiiiiiiciie e

Defendant Trial Exhibit 33 - Peterson Real-Fyre
Ember Flame Booster Manual ..o

X1l

JT-APP 2267

JT-APP 2268

JT-APP 2269
2270

JT-APP 2271
2278

JT-APP 2279 -
2294

JT-APP 2295

2300

JT-APP 2301

JT-APP 2302

2304

JT-APP 2305

JT-APP 2306
2311

t



119.

120.

121.

122.

123.

124.

125.

126.

127.

128.

129.

130.

Defendant Trial Exhibit 34 - Peterson Real-Fyre

Ember Flame Booster Installation and Operating

INSEIUCEIONS Luotviiit ettt e s JT-APP 2312 -
2315

Defendant Trial Exhibit 35 — Picture of Peterson
Burner ASSembly ......ccviiiiiiiiiiie e JT-APP 2316

Defendant Trial Exhibit 43 — Hook Up for
Circular G4 Burners handwritten nOteS.......ovvvevveeeeeeeeeieiineeeeen, JT-APP 2317

Defendant Trial Exhibit 44 - Peterson Quiet
Burner Operating InStructions .........cooccovvievcrninie i, JT-APP 2318

Defendant Trial Exhibit 45 - Real-Fyre Hearth Logs with
Front-Flame Burner Installation Instructions............cccccee, JT-APP 2319

Defendant Trial Exhibit 46 — Peterson Burner

DIEAGIAMN oottt et JT-APP 2320

Defendant Trial Exhibit 47 - Peterson Burner

Assembly DIagram .......ccocoooeeviiiiiiiiiciec e JT-APP 2321

Defendant Trial Exhibit 48 - Peterson Burner

Assembly DIAgram ........oooooviiiiieieeeic e JT-APP 2322

Defendant Trial Exhibit 49 - Peterson Real-Fyre

Gas Fireplace Log Sets & Accessories Price List.......cooooeeiii JT-APP 2323 -
2326

Defendant Trial Exhibit 50 - Real-Fyre Auxiliary
Valves and Burner Parts marketing material............................ JT-APP 2327

Defendant Trial Exhibit 51 - Real-Fyre F3 Series

Circular Burner marketing material..........ccccccooiiiiinnns, JT-APP 2328
Defendant Trial Exhibit 52 - Peterson Real-Fyre marketing
INALETTAIS. ..ottt s e e JT-APP 2329 -
2340
Xill



Defendant Trial Exhibit 53 - Peterson

1. Ember Booster Sales Chart ........c.ooooviveieviieceeeeeeeeeeeeee e, JT-APP 2341 -
2343
132, Defendant Trial Exhibit 54 - Single Level
Engineering Bills of Material Chart...........cccooooviiiiie JT-APP 2344
133, Defendant Trial Exhibit 55 - Peterson Real-Fyre
Gas Logs marketing material...........ocooooviiriiieeeieeici e JT-APP 2345
134.  Defendant Trial Exhibit 56 - Declaration of
John Palaski dated October 23, 2001 ..o, JT-APP 2346 -
2348
135, Defendant Trial Exhibit 57 - Declaration of
Darryl R. Dworkin dated October 23, 2001 ... JT-APP 2349 -
2353
136. Defendant Trial Exhibit 58 - Complaint for
Infringement and Jury Demand dated January 18, 2001 ........... JT-APP 2354 -
2308
137.  Detfendant Trial Exhibit 59 - Answer and Counterciaim
dated March 19, 2003 ..., JT-APP 2369 —
2372
138 Defendant Tral Exhibit 60 - Plamtiff’s Reply
to Defendant’s Counterclaim dated
December 28, 2001 ... JT-APP 2373 -
2375
139, Defendant Trial Exhibit 61 - Defendant’s Answers
to Plaintift Golden Blount, Inc.’s First Set
Of TNEEITOZALOTIES .o JT-APP 2376 —
2386

140. Defendant Trial Exhibit 62 - Defendant’s Responses
to Plaintiff Golden Blount, Inc.’s First Set
of Document REQUESTS .....coovvouiiiiiiiiiie e JT-APP 2387 —
2395

Defendant Trial Exhibit 63 - Plaintiff

Golden Blount, Inc.’s Response to

Defendant’s First of Document Requests

Dated January 22, 2001 ... JT-APP 2396 -
2414

14]1.

X1v



142.

143.

144,

[45.

147.

148.

149.

Defendant Trial Exhibit 64 - Plaintift
Golden Blount, Inc.’s Answers and Objections
to Defendant’s First Set of Interrogatories

Dated June 22, 2001 ..o JT-APP 2415 -
2426

Judgment: It is Ordered and Adjudged: Aftirmed-In-Part,
Vacated-In-Part, And Remanded

Dated May 17, 2004 ..o, JT-APP 2427

Opinion of Appellate Court

Dated May 17,2004 ... JT-APP 2428 —
2444

Order For Parties To Submut Proposed Findings Of Fact

And Conclusions Of Law On The Issues Of Literal
Infringement,  Contributory  Infringement,  Induced

Infringement, Infringement Under The Doctrine Of

Equivalents, Willfulness, The Exceptional Nature Of The

Case And Damages

Dated May 11, 2004 ..o JT-APP 2445

Defendant-Appellant Robert H. Peterson, Co.’s Proposed

Findings of Fact and Conclusions of Law

Dated June 10, 2004 ... JT-APP 2446 —
2509

Order Adopting Defendant Robert H. Peterson’s Proposed

Findings of Fact and Conclusions of Law

Dated June 22, 2004 ... JT-APP 2510

Plaintiff Golden Blount, Inc.’s Request For Reconsideration

of Adoption of Defendant’s Findings of Fact And

Conclusions of Law, Alternative Motion For New Trial And

Request For Oral Hearing

Dated July 6, 2004 ..., JT-APP 2511 -
2512

Plaintiff Golden Blount, Inc.’s Motion to Amend its

Findings of Fact And Conclusions of Law

Dated July 6, 2004 ..., JT-APP 2513 -
2514

XV



150.

I151.

152.

153.

155.

150.

157.

158.

Plaintiff Golden Blount Inc.’s Brief Supporting Request For

Reconsideration of Adoption of Defendant’s Findings of

Fact And Conclusions of Law, Alternative Motion for New

Trial And Request For Oral Hearing

Dated July 6, 2004 ...,

Order Setting Hearing Date on Plaintiff Golden Blount’s,
Inc.’s Motion to Amend its Findings of Fact and
Conclusions of Law Dated July 8, 2004,

Defendant Robert H. Peterson, Co.’s Application For
Attorneys’ Fees Dated July 22, 2004 ..o,

Defendant Robert H. Peterson’s Memorandum is Support of
Application For Attorney’s Fees Dated July 22, 2004..............

Declaration of Jerry R. Selinger in Support of Defendant
Robert H. Peterson’s Application for Attorneys” Fees Dated
JULY 22,2004 e,

Declaration of F. William McLaughlin in Support of
Defendant Robert H. Peterson’s Application For Attorneys’
Fees Dated July 22, 2004,

Declaration of Leland W. Hutchinson, Jr. in Support of
Defendant Robert H. Peterson’s Application For Attorneys’
Fees Dated July 22, 2004 ..o,

Defendant Robert H. Peterson Co.’s Opposition to
Plaintiff’s Motions to Amend Findings, For Reconsideration
and For a New Trial Dated July 23, 2004 .......cccoconeiiiiniiiinn,

Order Resetting the Hearing on Plaintiff’s Motion to Amend

Its Findings of Fact and Conclusions of Law for August 18,
2004 Dated July 23,2004 ...

XVi

JT-APP 2515

JT-APP 2554

JT-APP 2555
2560
JT-APP 2501
2568

JT-APP 2569
2670

JT-APP 2671
2754

JT-APP 27535
2830

JT-APP 2831
2868

JT-APP 2869



159,

160.

161.

162.

163.

164.

165.

160.

167.

168.

169.

Plaintiff Golden Blount, Inc.’s Reply to Defendant’s
Opposition to Amend Findings, For Reconsideration And
For a New Trial Dated August 9, 2004 .............cccoiiniinn

Order Granting Defendant Robert H. Peterson, Co.’s
Application for Attorney’s Fees
Dated August 11,2004 ...

Plaintiff Golden Blount’s Proposed Findings of Fact and
Conclusions of Law Dated August 31, 2004.............cceeie

Plaintiff Golden Blount, Inc.’s Application for Attorneys’
Fees Dated September 8, 2004 ..o

Plaintiff Golden Blount, Inc.’s Memorandum in Support of
fts Application For Attorneys’ Fees
Dated September 8, 2004 ...

Plaintiff Golden Blount, Inc.’s Appendix in Support of Its
Application For Attomney’s Fees Dated September 8, 2004 ...

Plaintiff- Golden Blount, Inc.’s Application For Costs
Dated September 9, 2004 ...,

Order Referring Plaintiff Golden Blount, Inc.’s Motion for
Attorney’s Fees and Application for Costs to Magistrate
Judge Stickney Dated September 16, 2004 ...

Defendant Robert H. Peterson, Co.’s Notice of Appeal
Dated September 17,2004 ...

Defendant Robert H. Peterson, Co.’s Opposition to
Plaintiff’s Applications For Attorneys’ Fees And Costs
Dated September 17, 2004 ..o

Plaintiff Golden Blount, Inc.’s Reply to Defendant’s
Opposition to Plaintiff’s Application For Attorneys’ Fees
And Costs And Objection to Defendant’s Untimely Filing of
Notice of Appeal Dated September 23, 2004 ...

XVl

JT-APP 2870 —
2883

JT-APP 2884

JT-APP 2885 -

2918

JT-APP 2919 —

2925

JT-APP 2926 -

2944

JT-APP 2945 —
3059

JT-APP 3060
30063

JT-APP 3064

JT-APP 3065 —
3103

JT-APP 3104
3114

JT-APP 3115 -
3120



170.

171,

172.

173.

174.

175.

176.

177.

178.

Transcript of Oral Arguments Before the Honorable Jerry
Buchmeyer Dated August 18,2004,

Plaintiff Golden Blount, Inc.’s Bill of Costs
Dated November 15, 2004 ... .ot

Plaintiff Golden Blount, Inc.’s Submission of Final
Judgment And Order Dismissing Remaining Pending
Motions Dated December 8, 2004 ...

Defendant Robert H. Peterson, Co.’s Notice of Appeal
Dated December 9, 2004 ... e

Dismissal of Remaining Pending Motions
Dated December 15, 2004 ..o

Defendant Robert H. Peterson, Co.’s Notice of Appeal
Dated January 14, 2005 ..o,

Order From the United States Court of Appeals for the
Federal Circuit Consolidating Defendant’s Second and
Third Appeals

Dated January 27, 2005 ..o

Order From the United States Court of Appeals for the
Federal Circuit Denying Golden Blount, Inc.’s Motion for
Reconsideration, Vacation, or Modification of the Court’s
February 15, 2005 Order

Dated March 29, 2005 ..o

Order from the United States Court of Appeals for the
Federal Circuit Denying Plaintiff’s Motion to Dismiss
Defendant’s First Appeal, Granting Defendant’s Motion to
Consolidate its First Appeal with the Consolidated Appeal,
Granting Defendant’s Motion for an Extension of Time to
File its Appellate Brief, and Denying Defendant’s Motion
for a Stay as Moot

Dated February 15, 2004 ...

XVI1Ii

JT-APP 3121
3185

JT-APP 3186 —
3257

JT-APP 3258 —
32062

JT-APP 3263
3315

JT-APP 3316

JT-APP 3317 —
3367

JT-APP 3368

JT-APP 3369
JT-APP  3370-
3372



179.  Brief of Plaintiff-Appelee Golden Blount, Inc. (Corrected)

Dated June 30, 2003

Doc #827599

..................................................................

X1X

JT-APP 3373 -
3445



J

f
.

PR _

| EXHIBIT 3b.
| Plaintiff’s Logs

(In a box separate from exhibits)

JT-APP 1490



EXHIBIT 4a.
Defendant Peterson’s Coals Burner Assembly and Grate

(In a box separate from exhibits)

JT-APP 1491



EXHIBIT 4b.
Defendant’s Logs

In a box separate from exhibits)

JT-APP 1492



JT-APP 1493




JT-APP 1494




i At o ol Hearth

Enpance the Jict in

The realism and excitement of vour Real-Fure Gas Log set is ampiified by the Ember Flame
Booster (EMB Series) This easv-to-install accessory adds dramatic front flames 1o your gas log set
and magnifies 1ts beaurv. The Enber Flame Booster is available in sizes 187, 247 or 307 for
Natural Gas onty Plus. the Ember Flame Booster has an independent control allowing {or

adjustable front flame and glowing ember settings.

Available for 18", 24", as Logs Sets.

and 30" G

with Ember Flame Booster

As an accessory for vour G4 Senes
Burner Sustern. Model #s EMB-18.
EMB-24 . EMB-30.

or

Order pre-assembled on vour G5 Series

-~
(AGA Design Cerufied] Log Set
(eq G5-24-14M-EMBY.
0GGJI1H
Rea[—fvre s ;)gg
L [S)-QMW 7%(&&@“ Ay ’:‘c;us. ]

iﬁ] PLAINTIFF'S
g i ROBERT H.PETERSON CO. . g EXHIBIT
i\‘ﬁ_;_ll 14723 €487 P2007CR AT D7 08 Inousiay CA 91746 ¢ LOG ON' www.ihpeterson corf

JT-APP 1495
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AVAILABLE FOR USE ON
THE FOLLOWING LOG SETS:

Instailer: please leave
these instructions with
consumer.

Consumer: please

ROBERT H. PETERSON CO.

Real-Fyre®
EMB SERIES
"EMBER FLAME BOOSTER"

retain for future
reference.

INSTALLATION AND
OPERATING INSTRUCTIONS

TO BE USED WITH THE
REAL-FYRE G4 SERIES
BURNEHR SYSTEMS.

18"

24"

3Jo"

FOR NATURAL GAS ONLY.

EMB-24 Ember Flame Booster for 24" Log Set shown

WARNING: i the information in this
manual 1s nol followed exactly, a fire or
explosion may result causing property darn-
age, personal injury or loss of life.

IMPORTANT: READ THESE INSTRUCTIONS
CAREFULLY BEFORE STARTING

INSTALLATION OF YOUR LOG SET

Do not store or use gasoline or other
flammable vapors and liquids in the vicin-
ity of this or any other appliance.

WHAT TO DO IF YOU SMELL GAS

+ Open a window.

« Do not try to light any appliance.

« Do not touch any eleclrical switch; do
not use any phone in your building.

* Immediately call your gas supplier from
a neighbor's phone and follow the gas
supplier's instructions.

+ It you cannot reach your gas supplier,
call the fire department.

Instaliation and service must be performed

by a qualified installer, service agency or

the gas supplier.

Your Peterson Real-Fyre Ember Flame Booster is to be
installed only with a Peterson Real-Fyre G4 Senes Log
Setin a solid-fuel burning fireplace with a working flue
conslructed of noncombustible material. Solid fuels shall
not be burned in a fireplace where a gas log set is
installed. The mimimum permanent vent opening provid-
ed by the fireplace chimney or chimney damper to vent
the flue products 15 lisled in your G4 Series Owner's
Manual. The chimney damper mustbe fixed in amanner
to mamtamn the mimimum permanent vent opening. A
Damper Stop Clamp 1s provided as a means (o maintain
the minimum permanent vent opening and to prevent full
closure ot the damper blade {See Damper Stop Clamp
Instructions in your G4 Series Owner's Manual). The
installation, including provisions for combustion and
ventilation air, must conform with the Amencan National
Standard Fuel Gas Code Z223.1 and applicable local
buifding codes

EXHIBIT

000016

iy CA 91746

JT-APP 1496
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PARTS LIST FOR PETERSON REAL-FVRE

K

EMBER FLAME BOOSTER (EMB’ SERIES)

NOTE: The parts for the EMB-24 Ember Flame Booster 24 Accessory Set are illustrated and listed. Part -
numbers and sizes will vary depending upon the size of the EMB ordered. When ordering o )
replacement parts, be sure 1o indicate your EMB size.

L
- .

ltem Part Description ~
No. No. k\f
1. EMB-24-01  Ember Flame ’
Booster Assembly —
2. HS-29-00 Heatshietd :
! EH- Handle Extension {2) ’
4. Knocs EMB Control Knab
2T 3
i
'R
IMPORTANT INFORMATION -~
Do not use this accessory i any part has been under  The maximum inlet gas supply pressure for this burner
water. Immediately call a qualified service technician is 14" for Natural Gas. ~
to inspect the appliance and to replace any part of the :
control system and any gas contral which has been A fireplace screen must be in place when the log ’
under water. set is burning. Provisions for adequate cormbustion B .
air must be maintained. Combustion air 1s adequate .
The appliance and its individual shutolf valve must be  when all flames curl into the fireplace and away from 2

disconnected from the gas supply piping system when  the screen.

lesting the system at lest pressures in excess of %"

psig. This is accomplished by closing the gas supply When glass lireplace doors are used, operate the
line valve, which is required by NFPAS4, seclion 5.54. gas log set with the doors open.

P

b4
e et

The minimum inlel gas supply pressure for the purpose
ol input adjustment is 3° for Natural Gas.

[ —l

Real-Fyre EMB Series Technical Data Table

Log Set * Log Set Dimensions w/ EMB BTU Rating Sl
Size Front Depth Back Nat.

; . Heler to the Owner's Manual 5
18° . 19.5° 14 15 of your Real-Fyre G4 Saries :
24° 255" 14" 20" Bumer System. i
30" 3t1.5° 14° 24°

The EMB Series Accessory
does not effect 9TU rating.

" Dimensions of G4 Senes Log Sets with £M8 accesscry installed I the leg saiis -
centered properly. your G4 Senes iog set with ZM8 can be installed in agoordance
wiih the Front Width of Fire Box Opening as histed in your G4 Senes Owner's Manuat,

JT-APP 1497
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\NSTALLING THE EMB SERIES TO YOUR
G4 SERIES BURNER

Azfar to the Parts tiston page 2 when installing your

i 3:a2--Fyre Ember Flame Booster

v Carefully unpack your Burner System and Ember
Fiame Booster. Check the parts list of both
instruchion manuals to be sure all parts are
included.

Be sure the gas supply to the fireplace is turned
off.

INY

3. When installing your Ember Flame Bodster and
Log Set, use Teflon Tape or pipe compound,
resistant to the action of Propane Gas, on all
threaded male cannections except brass to
brass connections. The Burner Fuel Injector,
although brass in color is not brass and Teflon
Tape or pipe compound must be used.

1 M nstalling to an existing G4 Series Burner
System, continue with step 5. if installing (0 a new
G4 Series Burner System, continue with slep 9.

5 Remove the logs and grate from the lireplace.

6 Disconnect your burner system from the main gas
sueply

=Semaove any sand. embers andfor lava granules
“om the burner and fioor of the fireplace

2 Cleanthe fioor of the fireplace of any dirt or ashes.

9 Remove the cap Irom the left side of the burner
system, turning counterclockwise (Figure 1)

INSTALLING THE PETERSON REAL-FYRE

 EMBER FLAME BOOSTER (EMB SERIES)

10. Attach the 1/2° female pipe fitting of the Ember
Flame 8Booster to the left stub of your burner
system. Rotate the Ember Flame Booster around
your burner system clockwise. Use Teflon Tape
or pipe compound. Tighten securely so the Ember
Flame Booster valve laces forward and flush with
the burner pan. The Ember Flame Booster burner
pofls should face downward (Figure 2).

?gure 2

~——e

(< /
S EMB
.
Bumen NS
POATS

PIPE
\®

MNote: For right sided instaliation mirror the instaltation
instructions and, with a pipe wrench, rotate the EMB
burner so the ports face downwards.

11. Attach the handle extensions and knob 1o the
control valve.

12 Place the heat shield over the control valve.as
shown {Figure 3).

L

12. Follow the instaflation instructions supplied with
your burner system o complete the installation
of your gas log set. When placing the sand and
Ember Glow in the burner pan, be sure lo
completely cover the Ember Flame Booster

burner pipe.

Test for leaks ai all connections with a soapy water
solution Never use an open flame lo check for

leaks.

JT-APP 1498



The Ember Flame Booster provides enhanced front

_ lame and glowing embers with a boost-ol heat from
an independent variable control valve. The EMB
Series is easily operaled with a turn of the EMB
control knob for added front flame and heat to regular
operation of your burmner system.

1. Follow the fighting instructions supplied with your
G4 Series Burner System to light the log set.

2. Foradded Front Ember Flarme and a Heat Boost,
turn the . EMB Control Knob counterclockwise to
the desired setting.

3. Tolower or extinguish the Ember Flame Booster,
turn the EMB Control Knob clockwise {all the way
clockwise to extinguish).

4. To extinguish your Log Set, follow the instructions
supplied with your G4 Series Burner System.

- - | PETERSON'REAL-FYRE'
.. |GAS LOG SET ACCESSORIES -

CERAMIC

PINE CONES
Hand colored.
Model 4 PC-4,
PCOD-4 or PCW-4

WOOD CHIPS
Realistic accents.
Model # WC-6.
Also available lor
Whete Birch

Style WCB-6

DECCRATIVE OAK
BRANCHES

Ideal for

decorating fireplace.
BR Series. sizes 97, 177
& 217

BONUS LOGS
Customuze your
fireplace and
log set.

Models # SD BONUS ==

S50 Bonus &
SS Bcnus

ﬁf",'?

$S 80NUS ¢

Caution: The EMB Control Knob and the Handle
Extensions may become 'HOT by the radiant heat of
your log set.

The Control Knob and Handle Extensions can be
removed aher the desired setting is achieved.

Note: The Ember Flame Booster can be left al the
desired setling, when extinguishing your Log Set.

LAVA-FYRE
GRANULES
or GLOWING COALS
LAVA-FYRE COALS Creales appearance
For covenng bottom of ol red hot coals.
tireplace. LF 5, LF 10 Mode! § EM-1
or LFC 10.

SELECT SAND  VERMICUUITE
GRANULES

JT-APP 1499
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EXHIBIT 8.

Plaintiff’s Video of Plaintiff’>s and Defendant’s
Log Burning Set
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L.oCKE LLIDDELL & SAPP vLie

. ATTORNEYS & COUNSELORS
;zoo Ross AVENUE (214) 74
UITE 2200 o-8000

Fax: (214) 740-8800
Davias, Texas 752016776

AusTin » Davias « Houston « New ORLEANS www.lockeliddellcam

Wnter's Direct Dial
214-740-8730
cmnail: ldtucker@lockeliddell com

December 10, 1999

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

President
Robert H. Peterson Company
14724 East Proctor Ave

. City of Industry, CA 91746

Re.:  United States Patent 5,988,159
Our File: 09842/60434

Dear Sir:

Qur firm represents Golden Blount, Incorporated. On November 23, 1999, United States Patent
5,988,159 was issued by the United States Patent and Trademark Office. Golden Blount, Incorporated is
the exclusive licensee of the patent. For your information, we are enclosing a copy of the patent.

Our client has informed us that your company is marketing a device that is substantially similar to
the burner assembly that is claimed in cach of the claims of the subject patent.

The purpose of this letter is to place you en notice of the issuance of the patent and to inform you.

that our client has wnstructed us to take whatever steps are reasonable and necessary to prevent infringement
of the patent.

Please let us know your intentions regarding the continued sale of your products vis-a-vis the

subject patent. Since time is of the essence in protecting our client’s rights, we expect to hear from you no
later than fanuary 14, 2000.

Very truly yours,
LOCKE LIDDELL & SafpLLP
Al
A Ly e cbee "

.L. Dan Tucker
LDT/klu
Enclosure
c: Golden Blount Pﬂmﬁ: S 000050
09842:60434:DALLAS:662921.1 ___LO___

JT-APP 1513
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ROBERT H.PETERSON CO.

Estatizhad 1949

14724 East Proctor Avenue, City of Industry, CA 91746 + (626) 369-5085 + FAX (626) 369-5979

PR R R
W)

December 30, 1999

o -

. Mr. L. Dan Tucker

{ Locke Liadell & Sapp LLP
! 2200 Ross Avenue, #2200
Dallas, TX 75201-6776

Dear Mr. Tucker,

We acknowledge receipt of your letter of December 10, 1999. The letter has been
forwarded to our attomeys for their review and consideration.. We will try to get back to-
you as soon as possible. However, your expectation as to when we should respond is
unreasonable.

Sincerely,

I o

Tod M. Cormin
‘Vice President & General Manger

TC:If

- PLAINTIFF'S”
EXHIBIT
- ] | B1469
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‘LOCKE ILIDDELL & SAPP Lir

ATTORNEYS & COUNSELORS

—E—-

2200 Ross AVENUE (214) 740-8000

. Surte 2200 Fax: (z14) 740-8800

! Darias, Texas 75201-6776 AusTIN « DaLtas » Houston « New ORLEANS www.lockeliddell.com
'

Wnter's Direct Dial

214-740-8730
email: ldtucker@lockeliddell. com

.

v May 3, 2000

CERTIFIED — RETURN RECEIPT REQUESTED

Mr. Tod M. Corrin

Vice President and General Manager
Robert H. Peterson Co.

| 14724 East Proctor Ave

City of Industry, CA 91746

: Re.:  United States Patent 5,988,159
Our File: 09842/60434

Dear Mr. Cormin;

. On December 10, 1999, 1 forwarded a letter to Robert H. Peterson Co. with an enclosed copy of
! U.S. Patent 5,988,159. On December 30, 1999, you indicated that we would be receiving some response
" from you regarding our earlier letter.

As of this date, we have not received the response you indicated would be forthcoming,
We have inspected your EMB Senies Ember Flame Booster and find it to be clearly within the scope
of at least some of the claims of the subject patent. Our client views any infringement of its patent with

great concern and will take necessary steps to stop any such infringement.

Our client wishes to resolve the matter of infringement of the subject patent as soon as possible.

We look forward to your immediate response to our earlier letter.
Very truly yours,
l;? LOCKE LIDDELL & SAPP LLP
H L. Dan Tucker PLAINTIFF'S
N EXHIBIT
LDT/klu |
K c: Golden Bleount
2 09842-60434 DALLAS:735145.1 n BI212

JT-APP 1516
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ROBERT H.PETERSON CO.

Ecmidcrad 1948

- 14724 East Procioc Avenue. Cily of Industry, CA 91746 = (626) 369-5085 - FAX (625} 369.5979

May 16, 2000

Mr. L. Dan Tucker

Locke Liddell & Sapp, LLP
2200 Ross Avenue, Suite 2200
Dallas. TX 75201-6776

Dear Mr. Tucker:

We have received your letter of May 3, 2000 and you are correct in that we have not yet
responded.

Our lack of response has been due to at least in part 1o our inability to understand what
you want. Your December 10, 1999 letter states that your chent has.informed you that
the Robert H. Peterson Company is “marketing a device that is substantially similar to
the burner assembly that is claimed in each of the claims of the subject patent”. We
very much disagree with this statement.

Your letter of May 3, 2000 states, "We have inspected your EMB Series Ember Flame
Booster and find it to be clearly within the scope of at least some of the claims of the
subject patent”

Please explain 10 us, in detail, the basis upon which you believe that we are infringing
on your client's patent.

u
(]
f
[WA]
[

Very truly yours,

Lol s

Terrell A. Stone
Vice President

TS:sv

Moded 5700

PLAINTIFF'S
EXHIBIT

Wdlpesersontiucker

e . T . - e - PR

B1461

TOTAL P.G4

FEB 16 2001 15:28 312 876 20208 PAGE. B4
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LLOCKE LIDDELL & SAPP r1r

ATTORNEYS & COURNSELORS
2200 ROss AVENUE (214) 740-8000
SUTTE 2200 Fax: (214) 7408800
DavLas, TBs 752016776 AUSTIN « DALLAS « HOUSTON « NEW ORLEANS warw Jockeliddell com
DRECT NUMBER: {214} 740-8556
esmail; rhardmn@lockeliddell com
January 19, 2001 -

Mr. Todd M. Comin

Vice President and General Manager
Robert H. Peterson Company '
14724 East Proctor Avenue

City of Industry, California 91746

Re:  Infringement of United States Patent No. 5,988,159

Dear Mr. Cornin:

Our office contacted you by way of letter December 10, 1999, forwarding to you a copy
of the above-identified United States Patent. We informed you at that time that Golden Blount,
Inc. had informed us that your company is marketing a device that is substantially similar to the
burner assembly that is claimed in each of the claims of the subject patent.

By return letter of December 30, 1999, you advised that our letter had been forwarded to
your attorneys for their review and consideration and indicated you would try to get back to us as
soon as possible.

In expectation of a reasonable response, our client has not taken any action until recently.
In view of your company’s failure to respond or indicate in any manner ils intentions with
respect to the infringing product, we have been instructed by our client to file a patent
infringement action in the United States District Court for the Northern District of Texas, Dallas
Division. A copy of the Complaint as filed, as well as a Notice of Lawsuit and Request for
Waiver of Service for Summons is enclosed with this correspondence. Please review the Notice
carefully and let us know within thirty (30) days whether or not you will waive service of
summons as explained in those papers.

Golden Blount, Inc. demands that your company immediately cease and desist all further
sales of your company’s “Ember Flame Booster” and any similar infringing accessory Kits.
Since your company has been on notice for some time regarding the rights of Golden Blount,
Inc. under the 159 patent, the company will be secking treble damages, as well as attorneys fees
in addition to injunctive relief.

PLAINTIFF'S
EXHIBIT

JT-APP 1518



Mr. Todd M. Comin
January 19, 2001
Page 2

This action has become necessary due to the complete silence and lack of communication
from your company regarding this matter. In the absence of an indication from your company
that it is willing to acknowledge and respect the rights granted to Golden Blount, Inc. under the
‘159 patent, our firm has been instructed to vigorously pursue the litigation.

Very truly yours, .
(a7, & Ao L

Roy W. Hardin

RWH:js

Enclosures

p1463

09842:60434 : DALLAS - 14752).1
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The Appendix Material On
JT-APP 1520 through JT-APP 1595
Has Been Deleted Pursuant To A Protective Order
And Can Be Found In The Confidential Joint Appendix



The Appendix Material On This Page
JT-APP 1596
Has Been Deleted Pursuant To A Protective Order
And Can Be Found In The Confidential Joint Appendix



The Appendix Material On This Page
JT-APP 1597
Has Been Deleted Pursuant To A Protective Order
And Can Be Found In The Confidential Joint Appendix



The Appendix Material On
JT-APP 1598 — JT-APP 1601
Has Been Deleted Pursuant To A Protective Order
And Can Be Found In The Confidential Joint Appendix



The Appendix Material On This Page
JT-APP 1602
Has Been Deleted Pursuant To A Protective Order
And Can Be Found In The Confidential Joint Appendix
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0291 ddv-11

Claims/Elements

EQUIVALENCE CHART

Defendant's Sold Device

13. The gas-fired artificial logs and
coals-burner assembtly according to
claim 1 whereinthe .+, - o

+ is comprised of a connector
attached to the terminal end of the
primary burper lube at a first end of a
connector and attached to the
secondary coals burner elongated
tube to a connector second end with
the valve interposed between the
peary burner ube and the
secondary burner tube.

The connection means shown performs substantially the same function of providing a conduit for a flow of gas
from the primary burner tube to the secondary burner wbe, in substantially the same way in that it is attached to
a terminal end of the primary burner tube as well as to the secondary burner tube with a valve interposed

therebetween, to achieve substantially the same result of providing gas o the secondary burner tube.
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®
PETERSON REAL-FYRE

GAS LOGS & H.H. PETERSON CO.

FIREPLACE ACCESSORIES LIST PRICE SHEET
MARCH 1, 1996

i

Shown: W0G4-24
TO USE THIS PRICE SHEET -1- Select Burner System. -2- Select Log Style Design. -3- Select Log Size.
CQODES FOR BURNER STYLES CODES FOR GAS LOG SETS
A, Golden Oak H. Hentage Oak
S SphtOak HOD-  Heritage Oak Designer
G4, Glowing Ember F Front-Flame PO Post Gak W white BI(CS .
GX4.  Glowng Ember ®  Flame Pan WO Woeodland Oak K I‘[\)«‘Iofun:i:; a
(vath Heavy Duty Grate) 2 See-Thru Freplace B Hoyal Enghish Oak o riftw P
G5 AGA/CGA Glowing Ember 3 Creular Fireplaces B[E)A ?oybai Engl(';h Oak Designer J g;gséedl I?eCo’il
G6:  Glowing Eimber, Advantage 21/AGA F Senes - Emobenwoo : ngush Lo?
19 Lmber, Advaniag (F Senes) ED  Emberwood Designer RD. Golden Oak Designer(G6)
W/B  Sec-Thru Logs with Bark S5, Spiit Qak AGA
SECTION PAGE SECTION PAGE
1 Glowiny Embers G4 & Front Flame Log Sels 2.3 vitl Gas Log Burners (Only) Non-AGA 8
1 Flame Pan Log Sets 3 s Gas Logs (Only) 9,106
t GE Log Sels - AGA/CGA 45 X Fireplace 8 Gas Log Accessores 10
0% G6 Individua! Logs & Branches 5 X1 Grales & Burner Parts 1
v G5 Gas Logs (Only) - AGA/CGA 5 Xit Gas Log Lighters With Valves S | S
vi G5 Gas Log Burners {Oniy) - AGA/CGA 65 X1t Gas Log Lighters Without Val e —
Vit Safety Control Systems. Valves & Parts 7 XV indradual Logs & Branches - 1B PLAINTIFF S
R EXHIBIT

SUPERSEDES ALL OTHER PRICE LISTS * PRICES SUBJECT TO CHANGE WITHOUT NOTICE - ALL PRICES FOB FACTONA .
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“G4" SERIES RADIANT HEAT GAS LOG SETS WITH GLOWING EMBER BURNER - Add length to Model No. (i.e. RG4-2-
Note: Shipped lor use with Natural Gas - Spectly if for L.P. Gas by adding a “P" to the product nurnper (RG4-24P). and add $122.00 for required SPK-2(

“F* SERIES RADIANT HEAT GAS LOG SETS WITH FRONT FLAME BURNER (To order, substitute “F* for “G4" in Model

Note. Shipped for use with Natural Gas - Specify for L.P. Gas - and add $122.00 for required SPK-20

Setwncludes 1.Logs 2.Burner 3 Grate (Log Rests AF-3) 4. Connector Kit
.. Style Fireplace] No. - 120 ) 46501187 |0 20% 7] L2477 30T el 36 A s 420K
PRICE| 193.00 | 212.00] 23400 | 239.00 [249.00] 297.00( 405.00 | 624.00
Standard] RG4 | weight 414 454 614 684 824 1074 1484 2944
no. ctns. 1 1 2 2 2 2 3 4
PARICE| 244.00 | 273.00! 307.00 ] 312.00 |337.00f 395.00| 536.00{ 747.00
See-thru| RG4-2 | weight 524 624 784 0% 1104 142# 1864 3224
cins 1 1 2 2 2 2 4 4
PRICE 307.00]| 31200 [337.00] 395.00
See-thru| RG4-2 | weight 844 as# 107# 1504
W/B _ jno. cins. 2 2 2 2
PRICE 276.00| 286.00 |307.00{ 379.00
Standard] SG4 | weight 624 708 794 102#
0. cins. 2 2 2 2
PAICE 354.00 [ 366.00 |403.00{ 487.00
See-thru| SG4-2 | werght 844 844 99% 1454
no. cing 2 2 2 2
PRICE 226.00| 230.00 (24100 289.00
Standard| POG4 | weight 634 654 924 112#
no. cins,| 2 1 2 2 2
- PRICE 23500 300.00 |327.00| 38500
R e R See-thru | POG4-2 | weight 854 93 1048 | 153#
POST QAK IN0. ctns 2 2 2 2
PRICE 262.00 ) 26600 |279.00] 33000
Standard| WOG4 | weight 63# 65# 82# 1124
No. Gtns 2 2 2 2
PRICE 338.00 | 344.00 |373.00] 436.00|
See-thru | WOG4-2 | weight B854 934 1044%# 153#
Ino. ctos. 2 2 2 2
PRICE 290.00 ] 294.00 |316.00| 368.00
Standard{ WOGX4 | weight T 734 90# 125#
Ino. ctns. 2 2 2 2
PRICE 398.00| 404.00 [442.00| 491.00
e Sk See-thiu [WOGX4-2] weight 91# 994 178 1714
WOODLAND OAK® Ino_ctns 2 2 2 2
PRICE 350.00) 403.001 48800
Standard| BGX4 [ weight 184 1784 | 2198
INo. cins 3 3 4
PRICE 471.00] 524.00} 616.00
See-thiu| BGX4-2 | weight 1454 | 208# | 255#
lho. ctns 3 3 4
PRICE 400.00| 457.00( 547.00
Slandard| BDGX4 | weight 1184 1784 | 2139%
Ino_ctns . 3 3 4
PRICE N 527.00] 589.00| 686.00
See-thru | BDGX4-2| weight 1458 2084 | 255%
0 clins | 3 3 4
PRICE 234 00 249.001 297 00
Standard| EG4 weight G1# Bau 1014
no. ctns 2 2 2 _
PRICE 307.00 337.00[ 39500
See-thru| EGA4-2 | weight 824 1064 1314
ho ctns ? 2 2
PRICE 260.00{ 30800
Standard| EDG4 | weight 88# 108#
no_ctns 2 2
PRICE T 348.00] 406.00
See-thru | EDG4-2 | weight 110# 135#%
0. ctns 2 2 )
PRICE 276.00 316.00[ 360.00 |
Standard| HGX4 | weght 68# 9g# 136#%
|_ 0. CINs | 2 2 2
PRICE 38500 437.00{ 480.00
See-thru | HGX4-2 | weight 864 1264 172#
no _cins,| 2 2 2
PRICE 321.00 366.00] 414 00
Standard| HDGX4 | weight 684 984 1364 j
no cins 2 2 2
PRICE 437 .00 483,00 546.00 -
See-thiu |HOGX4-2| weight B6# 1264 172# JT ApPp 1629
na ctns 2 2 2 !

2

"With Heavy Duty Grate

“*Spint Gak not recommended tor use w/ Front Flame Burner System



!

i

FLAME (F SERIES) CON

Style Fireplace]  No. 12 T 16" | 18" | 20" | 24~ [ 30- | 36° [ a2= | ag~ [ 54" | 60"
PRICE : 25700 274.00 | 32500
Standard WG4 weight 614 834 T34
no cins. 2 2 2
PRICE 331060 364 00 { 42500
See-thru WG4-2 | weight 794 109# 1424
no ctns 2 2 2
PRICE 21900 23300 | 280.00| 377.00
Standard KG4 welght 654 a1# 1064 1524
no ctns 2 2 2 3
PRICE 288 00 319.00 | 372.00 | 560.00
See-thru KG4-2 | weght 864 14 1474 2234
MOUNTAIN DAK" no cins 2 2 2 4
PRICE 23800 25300 { 299.00
i Lewso | Standard DG4 weight 704 744 924
L&Vé no cins 2 ) 2
Sl PRICE 295.00 324.00 | 380.00
EER IS See-Theu | DG4-2 | weight 854 974 1238
no.cins. 2 2 2
PRICE 21900 23300 | 280001} 377.00
Standard CG4 weight 664 734 994 1344
no ctns 2 2 2 3
PRICE 276.00 31900 | 372.00| 560.00
See-Theu | CG4-2 | weight BGH 974 1404 2034
TWISTED PINE no cing 2 2 2 4
PRICE 317.00 330.00 | 39500
CoalOnly { VG4-C | weght 804 a5# 1108
JOLD ENGLISH COAL GRATE no.clns i 1 LI B R R U R

B R

“Mountamn Oak recommended {or Naturat Gas Only

"P“ SERIES

RADIANT HEAT GAS LOG
SETS WITH FLAME PAN
BURNER & DETACHABLE
LEGS

Note Shipped for use w/Natural Gas-
Specty ftor L P Gas and add
$122 00 forrequired SPK-20
Setincludes:

1. Logs

2. Burner

3 Panwith removable legs

4 Connector Kit

5 Embers

6 Vermiculite to cover burner

7 Log Supports

Style Fireplace | No. 16" 18" 20" 24" 30* 36" 42"
PRICE | 212.00 [234.00 {241.00 {24900 [297.00 [40500 {624.00
Standard RP waeight 334 524 614 714 91# 1284 230#
0o cins. 1 2 2 2 2 3 4
PRICE ]225.00 [250.00 {257.00 | 26600 |31400 144200 65300
See-thru | RP-2 | weght 364 534 654 794 974 1374 | 2444
no_cins ) 2 2 2 2 4 4
PRICE 276.00 |288.00 } 307.00 (37300
Standard SP weight 53# B34 681t Be#
NS ng. cing 2 2 2 2
St PRICE 29700 |31100 {33200 (40600
See-thru | SP-2 weight 74 64 G684 1004
SPLIT 0AK no _cins. 2 2 2 2
PRICE 23800 253.00 [299.00
Standaid DP weight GtH 634 764
Q. cins 2 2 2
PRICE 238.00 25300 129900
See-thru | DP-2 weight 58 864 784
no cins. 2 2 2
PRICE 219.00 233.00 |28000 {377.00
Standard KpP weight S6# 704 aoH 132#
nQ. cins 2 2 2 3
PRICE 231.00 24800 {29100 {40600
See-thew | KP-2 | weight 594 804 1024 1744
Nno. cing 2 2 2 4
PRICE 219 00 23300 (28000 {37700
Standard cp weight S57# 621 83# a4
na cins 2 2 2 3
PRICE 219.00 248 00 {29100 |406 00
See-thru | CP-2 | weight 594 66H# G54 154#
no cins 2 2 2 4
PRICE 257.00 27400 32500
Standard | wp weight S2# 7iH 9GH
ng. clns 2 2 1 2
PRICE 274 00 29300 1344.00
See-thru | WP-2 | weight 524 728 Q7H
no cins 2 2 2
PRICE 266 00 |266.00 [279.00 |330 00 ]
Standard | WGP | weight 544 58# 714 9GH
no.ctng 2 2 2 2
PRICE 28100 |28900 | 30200 |35500
See-thru [WOP-2 | weight S8# 684 73k 1084
WOODLAND OAK no cins 2 2 2 2
“Mountain Oak recommended for Natural Gas Oniy
JT-APP 1630



Note: Logs only See Section Vili for burners

Style Fireplace| No. 12 [ 16" 18* 20" 24" | 30" 36" 42° 48" | 53~ [ 0"

PRICE 117.00 128.00 | 153.00
DRIFTWOOD Standard D weight 444 444 704

na cins 1 1 1

PRICE 117.00 128.00 | 153.00
ORIFTWOOD See-thru 0-2 werght 444 474 824

no_ctns 1 1 1

PRICE 98.00 108.00 { 134.00| 199.00
TWISTED PINE Standard C weight 404 434 564 754

no. cins 1 1 1 2

PRICE 98.00 123.00 | 145.00] 228.00
TWISTED PINE See-thru c-2 weight 424 474 754 1284

na. cing 1 1 1 3

See Section X for individual branches

=5
EMBER GLOW = WARM AIR CIRCULATOR
NO. DESCRIPTION _ |PRICE . N — NO. DESCRIPTION PRICE
D EM-3 Single Pack Wi. 6 0z | 1200 % AC-10 | Arr Circulator 230.00
EM1-12 | Case of 12 Wt. 54 {144.00 Ly
A CERAMIC PINE CONES
SELECT WHITE SAND NO. DESCRIPTION PRICE
N NO. DESCRIPTION | PRICE PC-4 Single Pack 4 assorted sizes 14 50
| C5-10 | Select White Sand 1350 Pine Cones in poly bag Wt. 44
Wi 104 PC4-12 !Caseof 12 - 45# 174.00
CS10-6 | Casecf 6 - 664 B81.00
VOLCANIC STONE
. FIREPROOF CEMENT NO. DESCRIPTION PRICE
{ ' NO. DESCRIPTION  |PRICE VS-3 Lava-Fyre Valcanic Stone in 7.50
FC-10 | Single Pack 10# 14.00 Poly Bag Wt. 3#
i FC-10-6 | Case of 6 Wt 604 84.00 - VS-3-12 [ 12 Poly Bags of VS-3 in box 80.00
- ﬁ@a Wt 304
LAVA-FYRE GRANULES § "% VS-12 C\it::;/\ssoned Stones in box 26 50
NO. DESCRIPTION PRICE VS-25 | 25Lbs Assorted Slones in box 50 50
LF-5 Lava-Fyre Granules 10.00 WL 254
W1 5#
LF-10 Lava-Fyre Granules | 18.00 DECOR PACK
Wt 104 NO. DESCRIPTION PRICE
LF5-12 | Case ot 12 - 68# 120.00
LF10-6 | Case of 6 63# 108.00 DP-1 {acludes PC-4, BR-2, EM-1 42 50
and GL-1
VERMICULITE GRANULES FIREPLACE GLUE
NO. DESCRIPTION PRICE NO. DESCGRIPTION PRICE
i e N
° : GL1-12 | Case of 12 Wt 5# 96 00
BONUS LOGS/WOOD CHIPS
LOG SUPPORTS
NO. DESCRIP RICE
EB?JNUS S ISD - TIO? @ P54 P~ NO. DESCRIPTION PRICE
—_ . pecial Destgner Logs{2) . N .
@3 SS-BONUS| Special Splt Logs (3] 57.00 L5-0004 | 15" Log Support (18 720" Sets) 34 | 11.00
Ereof 0D, We-6 Wood Chips (Boxed) 6 | 25.50 LS-0005 20_ Log Support (24“ Sets) 54 13.00
WC-6-12 | Caseof 12-Wood Chips | 306.00 LS-0006 | 24" Log Support (30" Sets) 64 15 50
INNECTOR KITS  Soae
mmpav SHICE DECQRATIVE OAK TREE BRANCHES
4 |12 Flared Commector | 16 50 DESC.] NO. LENGTH WEIGHT PACKAGING PRICE
{-4-18] 18" Flared Connector | 21 00 OAK | BR-2 Lengin 9" each 3t 2in box 14 00
-5 12" Flex Connector 23 00 OAK | BR-4 Length 9" each S8 4 box 26.00
(1727q) OAK | BR-24 [ Length 9" each 224 24 in carnon 136 50
A-1 [ See-lhru Connector | 20 00 OAK | BR-17 | Length 17" 44 Packed inindividual cadon | 20 00
-5-24| 24" Flex Connectar 2300 OAK | BR-21 | Length21" 10-1/24 Packed inindvidual carton | 37 50
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FIREPLACE GRATES

Style No. Fireplace No. 12° 16" [ .18~ [ 24" 30" 36" 42" 48" 54° 60"
PRICE 2100 24.00 2800 | 33.00 | 40.00
Standard SO werght =L 9 114 134 154
Steel Square 1/27
PRICE 24.00 2800 33.00 | 4000
See-thru S0-2 weight S# 104 124 154
PRICE 42.00 4600 | 58.00 | 66.00 96.00 [ 110.00 | 124.00 ]} 140,00
Standard 5X weaght 194 224 258 274 34# 424 as# 484
Heavy-Duty Steet
PRICE 4500 50.00 | 62.50 | 70.00 101.00 | 116.00 | 13000 | 14500
See-thru 5X-2 weught 224 254 274 304 384 444 S50# 534
PRICE 188 00 | 211.00 | 25500
Forged Steel Grate | Standard Vv weight 208 354 40#
Pan Bumers Fingers v PRICE 35.00 53.00 7000 | 88.00
Only weight S# 7H 104 134
BURNER PARTS
NO, DESCRIPTION PRICE NO. DESCRIPTION PRICE
AB-2 Fuelinjector, use with CK-4 connector kit shipped blank 550 HIEE-2 Large brass hearh eibow + 50
or specify dull size CE-1 Small brass connector elbow 400
AM-2 Aur Mixer, use with CK-4 connector kit shipped blank or 10.00 TA-3 Aluminum tubing 3/8™ or Hare 127 long with llare 1900
specify drll size nuls '
v
o

The Peterson REAL-FYRE Gas Log Lighter Kit -NG.: 5 = tDESCRIPTION:-: - - .. % - PRICE
includes: LG-10 Standard Loq nghler w/AV-30 {Straight) In Line Valve 51.00
Log highter tubes, 190,00 BTU LG-H Standard Log Lighter w/AV-31 (Angle) In-Line Valve 51.00
LL-10 Gas Saver Log Lighter w/AV-30 (Straight) in-Line Valve 55.00
Order Brass Tnim Plale separalely - BCP-1 LL-11 Gas Saver Log Lighter w/AV-31 {Angle) In-Line Valve 55 00
LC-10 14" Cast lron Log Lighter w/AV-30 (Straighit) In-Line Valve 61.00
LC-1 14" Cast lron Log Lighter w/AV-31 (Angle) In-Line Valve 61.00
LC-20 18" Cast lron Lag Lighter w/AV-30 (Straight) In-Line Valve 63 00
LC-21 18" Cast lron Log Lighter w/AV-31 (Angle) In-Line Valve 63.00
BCP-1 Brass Cover Plate for AV-30/AV-31 Valve 8 00

et L nﬁ)-

GAS LOG LIGHTER KIT

.GAS LOG LIGHTERS (w:th Valves) -

LOG LIGHTERS WITH VALVES

. GAS. LOG LIGHTE

S (without Valves)

LOG LIGHTERS WITHOUT VALVES

e e my- v-- DESCRIPTION ... »=x % PRICE

glxp tL- LG-1 Rigid Slngle Gas log lighter 1350
LG1-12 Case of 12 Gas log lighters 23400

LL-t Gasaver Single Gas log highter 2400

" Li-1-12 Case of 12 Gas log lighters 2B 00
LC-1 14" Cast fron Gas log lighter 700

LC-1-12 Case of 12 LC-1 Gas log ighlers 26 90

LC-2 18" Castiron Log Lighter Gas log lighter 3200

LC2-12 Case of 12 L.C-2 Gas log hghters 484 07

LK1 Natural Wood Ceramic refractory log lighter 2700

LKt-12 Case of 12 LK-1 Ceramic refractory log hghters 324.00

Cw-1 Cerarmic-wik single for Ceramic retiactor log highter 500

11
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To Grder: Specify Log Style

and then Size (1.e. RL-24t}

 INDIVIDUAL LOGS & BRANCHES G4, G5,

INDIVIDUAL TOP LOGS FOR GAS LOG SETS (for all burner systems except G6)

Style No. 8t 9t 10t 12t 13 14"t [ 15% 16t 18"t 20"t 244 30°t
GOt DEN QAK AL { PRICE | 1050 | 1150 1850 22.50 26.00 | 31.50 | 3700 |43.00
weight 2t 24 64 7# 9K ¢ 154 164
SPLIT OAK SL | PRICE 1400 2250 26.50
weight 3# 54 7%
I SPUIT OAK (AGA) ISL-5] PRICE 23.50 27.50
weight 58 74
[T POSTOAK FOL| PRICE 11.50 19.50 22.50 26 00
weight 24 6# 74 9#
WiOODLAND OAK WO PRICE 14 00 22.50 26.50 30.50
weight 2# 64 TH Sk
[OYAL ENGLISH OAK BL | PRICE 11.50 22,50 25.00 27.00 31.50
weight 2# [+0 7# 8# 144
hoval EnaLISH oAk pesiGreR |BDL| PRICE 14.00 26.00 28.00 30.50 36.00
weight 2t 64 74 BY 14#
EMEBERWOOD Et. | FRICE 10.50 11.50 19.00 22.50 26 00
weight 24 24 (533 74 au
EMBERWOCD DESIGNER [EDLY PRICE 16.50 | 11.50 1700 [ 1950 2350 26.00
weight 24 2# 44 . B4 7# 9%
(7 (11°)
HEAITAGE OAK HL | PRICE | 1150 | 15.00 | 1600 | t70C | 21.50 22.50
weght 2# 3¢ 34 44 H# 84
{77} (114
HERITAGE OAK DESIGHER |HDL| PRICE 1400 17 00 1800 | 20.00 24.00 26.00
wetght 28 kL] 3# 44 54 84 L
WHITE BIRCH WL | PRICE i 12,50 21.50 2350 { 27.00
werght 24 ¥ 64 84
MOUNTAIN OAK KL | PRICE 33.50 4100 | 4500 {5050
weight - ik 224 29# 304
DARISTWOOD GL | PRICE 16.0C 19.50 23.50 23.50
weight 2K 28 4 44
TWISTED PINE CL { PRICE 11.50 19.50 22.50 26.00
weight 2¢ 4# 54 7#
INDIVIDUAL BOTTOM LOGS FOR GAS LOG SETS (for all burner systems except G6)
To Order: Speciy Log Style and then Size (i.e. RL-36bF) Note: Please add "R" (Rear) or "F" (Front) to model number to specify log
CSED.™ style No. 12°b | 15°b | ¥6'b | 18"b | 20°b | 24" ["30"L t 36"b | 42°b | 48"b |- 54°b-| 60°b:
GOLDEN OAK RL | PRICE 3050 | 36.00 37.00 | 3950 43.00 48.50 67.00 { 10250 | 13200 | 153.00 | 164.00 ;191.50
werght 64 74 B4 134 16% 224 254 448 a6k 1044 1224 | 1404
SPLIT OAK SL | PRICE 48 50 54.00 59.50 67 00 96 00
werght 84 13# 16k 224 254
POST 0AK POL| PRICE 36.50 39.50 43.00 48.50 67.00
- . weight 74 134 16# 224 254
WOODLAND OAK WOL| PRICE 48.50 54.00 59.50 67.00 96.00
weight 74 13# 164 224 258
ROYAL ENGilSH OAK BL | PRICE 45.00 | 56.00 | 67.00 | 90.00
weight | 24i 268 | Jgh 5245
ROYAL ENGLISH 0AK DESIGNER [B0L} PRICE 56 00 67.00 7900 : 10100
welght 244 294 384 S52#
EMBERWOOD EL | PRICE 36.00 39.50 43.00 48.50 67.00
weight 74 124 164 194 234
EMBERWOCD DESIGNER |EDL| PRICE 36.00 3950 | 43.00 | 4850 | 67.00 |
i weight TH 144 164 234 27k -
HERITAGE OAK HL | PRICE 37.50 42.00 45.00 56.00 67 00
_— weight a4 174 194 234 3CH
HERITAGE (LAK DESIGKER ~DL| PIUCE 44 Q0 50.50 5G.00 67.00 79.00
waight a4 178 194 234 304
WHITE BIRCH WL | PRICE 38 00 41.00 44 00 54 Q0 7250
.. | weight 74 104 134 184 194
MOLNT 2N QAK KL T PEICE 36.00 3950 | 43.00 48.50 67.00 1 102 50
waight TH 138 164 214 254 444
DSIFTWOOD DL | PRICE 36 00 13950 {4300 | 4850 | 67.00
e wanght T 104 S¢ 13# 194
(WIS TED PINE CL | PRICE 3950 | 43.00 48.50 67 00 | 102.50
werght 104 124 164 21 1354 |
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1
IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
GOLDEN BLOUNT, INC., )
Plaintiff, ) Civil Action

Vs, ) No. 3-01CV0127-R
ROBERT H. PETERSON CO., }
Defendant. )

PORTIONS GF THIS DEPOSITION HAVE BEEN DESIGNATED
CONFIDENTIAL - ATTORNEYS' EYES ONLY

AND ARE BOUND UNDER SEPARATE COVER

The 30 (b} (6) deposition of ROBERT H.
PETERSON CO. by LESLIE BORTZ,

called by the Plaintiff for
examination, taken pursuant to the Federal Rules
of Civil Procedure for the United States District
Courts pertaining to the taking of depositions,
taken before BERNICE E. RADAVICH, a Notary Public
within and for the County of Cook, State of
Illinois, and a Certified Shorthand Reporter,
C.S.R. No. 84-1461, of sald state, at Suite 3800,
500 West Madison Street, Chicage, I11linois, on the

sth day of October, A.D. 2001, at 10:45 a.m.
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PRESENT :

HITT GAINES & BOISBRUN, P.C.,
(225 University Plaza,

275 West Campbell Road,
Richardson, Texas 75080}, by:
MR. WILLIAM D. HARRIS, JR.,

appeared on behalf of the Plaintiff;

WQOD, PHILLIPS, VanSANTEN, CLARK & MORTIMER,
{500 West Madison Street, Suite 3800,
Chicago, Illinois 60661), by:

MR. DEAN A. MONCO,

appeared on behalf of the Defendant.

REPCRTED BY:

BERNICE E. RADAVICH, C.S5.R. No. 84-1461.
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MR. HARRIS: Would you swear the witness,
please?
(WHEREUPON, the witness was sworn.)
LESLTE BORTZ,
called as a witness herein, having been first duly
sworn, was examined and testified as follows:
EXAMINATION
BY MR. HARRIS:
Q. $ir, would you put your name on the
record, please, and where you reside?
. My name is Leslie, L-e-s-l-i-e, Bortz,

B-o-r-t-z, and [ reside in Glencoe, G-l-e-n-c-o-e,

Illinois.

Q. How are you employed and where, sir?

A I'm employed by the Robert H. Peterson
Company .

Q. Position?

AL I''m a vice president and a principal.

Q. What does that mean? You're a
stockholder?

A. Yes.

Q. Is it a closely held company?

A. Yes, it is.

Q. And where is it incorporated?
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A California.

Q. Does it do manufacturing of the
products it sells?

I know it sells products, right?

A. Yes, sir.

Q. Does it do the manufacturing of those
products?

A. Yes, sir:

Q. Is that done in California?

A. Yes, sir.

MR. HARRIS: At the outset, Just so we're
sure we're all happy with the status of
information that comes out here, I will note for
the record that there is a protective order
entered in the case.

It has a couple of categories in it
besides open. One of them is for counsel's eyes
only, and the other one is just confidential, I
believe. And for counsel's eyes only is really
quite limited in distribution.

And as I understand it -- and you can
verify it perhaps for me. As I understand it,
that really doesn't even go to the principals in

the case. 1It's for the lawyers and, if we had
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experts, experts, and so on.

MR. MONCO: That's my understanding.

MR. HARRIS: And I say that so you can relax
somewhat about what happens to information that
you give in the deposition. The lawyers, of
course, are then bound not to let that information
out except in the case, and then they can't -- I'm
talking about the aftorneys' eyes only -- and then
they can't tell that information to their
principal.

I think we all use in a very general
sense sometimes the information in giving advice,
but we don't mention the information at all. So
numbers you have, like sales and things like that,
provided that you have indicated they are
confidential -- or for attorneys' eyes only,
rather, well, they won't go to your competitor.

Are you with me?

THE WITHNESS: I understand what you'wve just
said.

MR. HARRIS: And additionally -- I don't
remember, but isn't this set up that you have a
given number of days to designate things

confidential?
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MR. MONCO: I believe that's contained in the
protective order, vyes.

MR. HARRIS: So you probably don't have to
make a confidential claim right on the record
unless you just want to --

MR. MONCO: Right.

MR. HARRIS: -- or make a counsel claim right
on the record.

I don't know whether I have the order
with me or not, but that's my belief.

MR. MONCO: Okay. Let me just add to
counsel's statement, Mr. Bortz, that if there's a
question from counsel that you think would require
the disclosure of what you consider to be
confidential information, what we can do is
request that this be separately bound in your
transcript, anything which you have designated as
confidential information, proprietary information,
to Robert H. Peterson Company.

So if there is a question that requires
an answer, the disclosure of information which you
regard as cconfidential, please advise me, and we
will on the record request that the information be

separately bound and designated as confidential
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for attorneys' eyes only.
Do you understand what I have just
said?

MR. HARRIS: As 1 understand it, if you miss
something, ycu get another shot at it.

MR. MONCO: Right, I think that's correct.

But do you understand what is being
said here?

THE WITNESS: I understand --

MR. MONCO: Okay.

THE WITNESS: -- what you have said so far.

MR. MONCO: Okay. Good.

MR. HARRIS: Okay. And I want to add one
other thing. I den't want you to misunderstand.
Your lawyer will take care of you on this anyway.
But that does not entitle us in any way to any
information that involves the attorney-client
relationship --

THE WITNESS: I appreciate that.

MR. HARRIS: -- or so-called work product.

THE WITNESS: I appreciate that.

MR. HARRIS: We don't get it because of
that --

MR. MONCO: Right.
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MR. HARRIS: -- any more than you do. That's
the way the game is played.

THE WITNESS: I just would like te again --
yvou have given two categories, 1 believe:
Confidential --

MR. HARRIS: Confidential.

THE WITNESS: -- and for your eyes only.

MR. MONCO: For attorneys' eyes only.

MR. HARRIS: For attorneys' eyes only.

THE WITNESS: Okay. What's the difference?

MR. HARRIS: And the attorneys are people who
are in the case.

THE WITNESS: Okay. What's the difference
between them?

MR. MONCO: Confidential information would be
information that you would be willing to permit to
be disclosed to the principals of the Robert
Blount Company, but they would be restricted from
using it in any manner other than in this case.

For attorneys' eyes only means that
anything that we talk about or any documents that
are shown here that are marked for attorneys' eyes
only are only shown to counsel and that they will

not be shown to the Robert -- anyone at the --
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THE WITNESS: Golden.

MR. MONCO: Golden. I'm sorry. Golden
Blount .

THE WITNESS: We're Robert.

MR. MONCO: You're Robert. Right. Golden
Blount Company. So that's the distinction.

And then, of course, if there's any
publicly available documents, that would not be
considered either confidential or for attorneys'
eyes only, but what they are, publicly available
documents. COkay?

THE WITNESS: Okay.
MR. MONCO: Okay.

BY MR. HARRIS:

Q. Okay?
A. I believe so.
Q. Good. Have you had your deposition

taken before, sir?

A, Yes, I have, one time,.

Q. What kind of a case was it?

A. (No audible response.)

Q. I didn't mean to ask such a hard

question.

A Well, it was a long time ago.
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I believe it was a bankruptcy case.

Q. Okay .-

A. And we were not bankrupt.

Q. Have you testified in court previously?
A. I don't believe I have testified. 1In

that case, I was there at the court, and --
MR. MONCQ: Wait. Now, listen to the
question.
Okay. The question was: Have you
testified in court? It does not restrict it to

that case where you were deposed.

THE WITNESS: Right.

MR. MONCO: It can be in another case --

THE WITNESS: Right.

MR. MONCO: -- where you were not deposed and
it went to court. So the question is: Have you
testified in court?

BY THE WITNESS:

A. I have not testified in any other case,
and I don't believe -- I think the judge asked a
question possibly of my attorney in the bankruptcy
situation, but I don't think I was -- I deon't
think I testified.

BY MR. HARRIS:
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Q. I think that's a satisfactory answer.
Have you ever spoken for the company on
a so-called 30(b) (6) or a company deposition?

I think the answer is no from what you

just said, but -- let me strike that --
A. I don't believe so.
(o -~ and stop and explain.

Do you Know what a 30(b) (6} deposition
is?

A. I think it's what we're doing now.

Q. It 1is. And would you give me your
understanding, since you seem to have one, of what
the 30(b) (6) deposition is?

A I'm being deposed.

Q. That is correct. Would you understand
that you're being deposed in the sense that you
are the company; you are speaking for the cowpany?

A. I am representing the company.

0. You are not speaking for yourself as
such except on these background questions.
Ultimately you speak for the company and, in this
type of thing, ncrmally can bind the company to
the extent if the company could talk, it were

saying the same thing. Okay.
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A. Yes, sir.

Q. Have you reviewed the list of items in
so-called Exhibit A that was attached to the
notice of deposition?

A. Yes, I have.

MR. HARRIS: I'm busy looking for my copy
of it.

Isn't it'funny how you can remember
loading something up but you can't find it?

MR. MONCO: Off the record for just a second.

(WHEREUPON, discussion was had
coff the record.)
MR. HARRIS: Will you mark this as Exhibit 1
to the Bortz deposition?
(WHEREUPON, said document was marked
Bortz Deposition Exhibit No. 1, for
identification, as of 10/5/01.)

BY MR. HARRIS:

Q. I don't want to belabor this too long,
but you understand that the way it's laid out, it
indicates that there will be examination on the
various topics -- or may be examination on the
various topics in Exhibit A?

A. Uh-huh.
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MR. MONCO: You have to answer --
BY THE WITNESS:

A. Yes.

THE WITNESS: I'm sorry.

MR. MONCO: That's okay. Answer "yes" or
“no.
BY MR. HARRIS:

Q. Do you have some reasonable knowledge
where you feel you can speak for the company in

the items in Exhibit A?

A. I believe so.
Q. I'd like to get just a little
background on you. You don't look like you're

from Marietta, Oklahoma, so you must he from
somewhere else.

Would you give me some idea of such
educational background as you may have and work
background? And you can generalize 1t.

AL I was born in Chicago in 1943 and
raised in Chicago and stayed in Chicago until I
went to college at the University of Wisconsin.
T graduated from the University of Wisconsin in
1965, I believe. Then I attended the University

of Chicago Business School, received an M.B.A.
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from the University of Chicago in 1967.
My first job was at The First National
Bank of Chicago in 1967, and I stayed there until
1977. In 1977, I became involved with the

Robert H. Peterson Company.

Q. That was '777?

A. Yes, sir.

Q. And have'you been with Peterson ever
since?

A. Yes, sir.

Q. What various jobs or responsibilities

have you had with Peterson? And, again, you can
generalize somewhat.
A. I suppose general management

responsibilities --

Q. And you know their --

A -- of all sorts.

0. I'm sorry. Go ahead.

h. Of all sorts.

Q. Well, you know their product lines

pretty thoroughly, do you not?
. Yes, I believe I do.
Q. Do you know how their equipment --

their materials they sell, how it works?
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A I think T do.

Q. I know that they're in the business of
these -- I call them artificial logs. I don‘t
know what you would call them.

A. Gas logs.

Q. Gas logs.

I don't know what other businesses
Peterson might have: Are there others?
A. Yes.
Q. Peterson is cver a hundred million in

sales, is it not, a year?

MR. MONCQO: You can answer the guestion if
you want to put it on the --

MR. HARRIS: Do you want to make that
confidential --

MR. MONCO: If you want to make that
confidential, you can.

MR. HARRIS: -- or, rather, attorneys' eyes
only?

THE WITNESS: 7T've never shared that kind of
information with anybody.

MR. MONCO: May I inquire the purpose of the
inquiry?

MR. HARRIS: T don't know. Let me think
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about it, and I'll withdraw it for now.
MR. MONCO: Okay.
MR. HARRIS: And then I'll assert it later if
I decide it's real important to me.
MR. MONCO: Okay.

BY MR. HARRIS:

Q. It is a privately held company, I'm
aware?
A. Yes, sir.

(WHEREUPON, proceedings were had
which are designated Confidential -
Attorneys' Eyes Only and are bound

under separate cover.)
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(WHEREUPON, the following
proceedings were had nct designated
Confidential - Attorneys' Eyes
Only:)
BY MR. HARRIS:
Q. What other product lines does the
company have that it sells?
A. Barbecues. We sell barbecues. We make

and sell barbecues.

Q. Barbecues?

A. Yes.

Q. I didn't know that.

A And we have a division of the company

that sells both retail and commercially fitness
equipment.
Q. Any others?
AL No, sir.
MR. HARRIS: Would you mark this as
Exhibit 27?
(WHEREUPON, said document was marked
Bortz Deposition Exhibit No. 2, for
identification, as of 10/5/01.)
MR. HARRIS: Please present the witness with

it.
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(WHEREUPON, there was a short
interruption.}
BY MR. HARRIS:
Q. Would you tell me what is illustrated
in Exhibit 272
A. A Peterson gas log set with an ember
booster.
Q. That's the EMB; is that right?
A. Yes.
Q. 2nd T see a reference to the G4 series.

Could you tell me what that is for the record?

A. That's a burner system. That's our
nomenclature for one of our burner systems.

Q. Is that your most prominent or largest
system as far as sales and distribution is

cencerned?

A. Yes.

Q. And what part --

A By the way, this also shows a G5
series.

Q. Okay. 1Is the difference between the

G4 and the G5 merely that the G5 has the EMB
attached?

A No.
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Q. What is the difference?

A. The G5 is what is called -- was called
at this time an AGA-certified gas log set.

Q. What physical difference was there
between -- or structural difference was there
between it and the G47?

A. The G5 would have a preassembled safety

pilot kit on the sef, a regulator to regulate gas,
and some methodology to keep the bottom logs
separate, some special warning tags unigue to
AGA-certified products that are pieces of metal
with warning labels on them and a chain to connect

them to the product.

Q. Is the G5 more expensive than the G472
AL Yes.
Q. What are the relative sales prices

of -- I realize sales prices vary from time to

time, but generalized sales prices of the two?
AL That's --
{WHEREUPON, there was a short
interruption.)
MR. MONCO: Do you want to take a break?
MR. HARRIS: Sure.

(WHEREUPON, a recess was had.)
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MR. HARRIS: Would you read the last
questicon?

{WHEREUPON, the record was read by
the reporter as requested.)
BY THE WITNESS:
A. An explanation is in order.
BY MR. HARRIS:

Q. Ckay.

A. There are certain parts of the country
that require AGA certification for gas log sets
like ours, and in those places, we have sets that
are AGA certified. The biggest cost differential
is the safety pilot kit, and on G4 burners we
often sell those burners and sell safety pilot

kits with them as well.

Q. So they're not a GS as such?

A No, because it is not totally
preassembled --

Q. I see.

A -- with a regulator. It's not done to

the specific code requirements. But people
still -- in many areas, there are other codes or
requirements which require safety pilot kits, but

do not reguire AGA certification.
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For instance, all units that are made

for use with ligquid -- LP gas, propane gas, all

the codes that we are aware of reguire that you

have a pilot kit.

Q.

Well,

I'm glad to get the information

about the product differentiation and the

geography.

On the other hand, what can you say

about the sales prife? That's what I asked, and

I'm not -

A.

I understand --

I appreciate -- the sales price -- the

sales price would be more than twice as much for

the G5. 1 can give you retail, what we call
retail sales prices. We then sell to our
customers at wvarious -- at discounts from those.

In today's world, a G4 would be about $120, and a

G5 would be about $270. bnd --

Q.

A.

which is

Oh, it is a great deal more, isn't it?

And I'm talking about a 24-inch set,

there are also different sizes of sets

and, of course,

Q.

A.

different --

1 remember three, 1t seems like.

Well,

product for.

Q.

Yes.

there are three that we have this
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A. But there are 15 different -- well,

there are many different sizes of sets. I'm

talking about the

24 because the 24 is the most

popular.
Q. Most popular.
A. It is the standard, and it's probably

what 1is displayed

in shops 90 percent of the time.

Q. Looking at Exhibit 1 -- I'm sorry -- 2

that we put in front of you a minute ago, is it

usually true that

preassembled EMB?

the G5 is sold with a

A. No, sir.

Q. It can
is that it?

A. The GS
preassembled EMB.

Q. You do

about, don't you,

A. Uh-huh.
Q. I'm not
A, I'm sor
Q. I'm not

I'm just trying to

means.

be, but it not necessarily is;

is very seldom sold with a

see the statement I'm talking

at the bottom of the page?

quarreling --
ry. Yes, I do. It is --
quarreling about your answer.

get to the bottom of what that
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A. Extremely seldom.

Q. But sometimes it is sold with a GS.

Is it ever sold with a G4? Now I'm
talking about the EMB.

A. We do not -- we do not sell the unit
with a G4. However, we sell the unit and the G4,
and they are meant to be put together by the
installer.

[oR I see. Sometimes they're sold at the
same time together to the same person or the same
installer; is that right?

A. Well, we sell through distribution.
The distribution orders gquantities of product.
They do not necessarily order quantities -- they
wouldn't order a product like this within a G4
burner. They would crder some of these products,

and they would order G4 burners.

Q. I believe you told me that the G4 was
the largest seller; is that correct?
A. Yes, 1 did.

{(WHEREUPON, proceedings were had
which are designated Confidential -
Attorneys' Eyes Only and are bound

under separate cover.)
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{WHEREUPON, the following
proceedings were had not designated
Confidential - Attorneys' Eyes
Only:)
BY MR. HARRIS:
Q. Let me ask you what is done insofar as

the distribution of Exhibit 2. That's right there

(indicating)} .
A. Would you repeat the question?
Q. Yes. How do you distribute, if at all,

Exhibit 27

A. We sell products to distributors
throughout the country.

Q. So what you do 1is send brochures or
catalogs or single sheets, or what, that would
include Exhibit 2?

A, Right. We would send these out to show
the product to our customers.

Q. Before I mark it or anything, I'm just
going to ask you: Is this a different thing
{indicating)?

It's not part of a catalog that has
that other sheet, is it, or a part of a brochure?

A, It is not part of a catalog. That
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is --

Q. Or a sheet -- 1t doesn't include with
it the Exhibit 2 we've been talking about?

A. Right. This 1s -- Exhibit 2 is more of
a -- 1is a piece of literature.

Q. How many of these do you feel you have
distributed, these Exhibit 2 sheets?

A. I -- that would be a true guess on my

part.

MR. MONCO: Well, I wouldn't want you to
guess, If you can give a range or an estimate, a
reasonable estimate, I think --

BY MR. HARRIS:

Q. Bigger than a breadbasket and smaller
than an elephant?

AL Yes.

0. So if you were golng to play bigger
than a breadbasket and smaller than an elephant,
what would the kind of numbers be?

k. A few thousand -- I mean, I would
imagine 2000, 3000, maybe S000.

Q. I think that suits my purposes. Thank
you.

A. You're welcome.
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0. That's reasonable.

On Exhibit 2, there's the statement up
in the top that "the Ember Flame Booster has an
independent control allowing for adjustable front
flame and glowing ember settings."

You see that, don't you?

A. Yes.
0. Now, that independent contrel is a

valve really, isn't it?

A. Yes.
Q. Aand by "“independent control," it means
that it's independent of the -- what would ycu

call the main pipe that comes across?

A. Main burner.

Q. Main burner. Okay. Independent of the
main burner, i1s that what is intended by that?

A. It's not independent of the main

burner. It is dependent on the main burner.

Q. In what way?
A. We've got to get the flame to it.
0. Well, to begin with, you have to have

some gas flowing in a pipe, don't you?
AL Correct.

Q. and some of that gas goes into the main
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burner, doesn't it?

A. Yes, sir.

Q. And after that, there is a line or a
little pipe of some kind that leads to the
auxiliary burner, is there not?

A. In this product --

0. Yes.

A. -- you'ré talking?

Yes, that is correct.
Q. And so the valve is in the pipe, so to

speak, below the entrance to the main burner, is

it not?
A. The valve is --
Q. I'11 put it this way to vou if you like

it better. Where is the valve located?

A. Yes. It's -- the valve comes after the
primary burner. “Independent," I think, is
probably an incorrect word engineering. Not being
an engineer, I can't promise you that, but --

Q. Well, would you agree with me that the
extent of the dependence would be that if you
increase the gas in the auxiliary burner, that
might cause the total gas flow to decrease just a

little bit?
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A. No, I wouldn't agree with that at all.
Q. I mean the total gas flow into the
primary burner.
A. No, I wouldn't agree with that.
Q. Okay. Well, then, what happens to the

primary burner? Is it affected at all by what you

do with the auxiliary burner?

A. Yes.
Q. In what way?
A. Well, if you -- if you are turning the

auxiliary burner on, you will get klame in the
front.

Q. Right, I understand that. But you also
get flame -- you continue to have flame in the
main burner, right?

A. Yes.

Q. Okay. 1Is that amount of flame changed
by the fact that you turn the valve on to allow
gas down to the auxiliary burner?

A. The amount of flame going into the
primary burner remains the same at all times. The
amount of the height -- the amount of flame coming
out of the primary burner changes if you put the

flame into the secondary burner.
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Q. You better do that for me again.

You say it stays the same at all times?

A Uh-hukh.

MR. MONCO: Answer "yes" or "no."

BY THE WITNESS:

A. Yes.
BY MR. HARRIS:

Q. No mattér what you do to the valve for
the auxiliary burner?

A Yes.

Q. Were you making a distinction of some
kind in the height of the flame?

A. No. What I said, again, is the amount
of flame coming into the primary -- the amount of
gas coming into the primary burner may change, but
that -- but doesn't have to change. It most
likely won't change. The amount of gas coming

into the unit doesn't change.

Q. That's the overall unit?
A. That is correct.
Q. Okay. I understand that. And, of

course, the amount of gas going into the auxiliary
burner changes to the extent that you turn the

valve?
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A. That is correct.
0. Is the auxiliary burner -- on
installation, is it recommended that the auxiliary

burner be in front of the main burner?

A. Yes.

Q. As you're sitting -- as you're looking
at --

A. Yes.

Q. As you're looking at the fireplace,

okay? The auxiliary burner is cleser to you?
A. Yes, sir.
Q. Okay. As you're locking.

And is it recommended that the
auxiliary burner be so oriented that it's down in
the sc-called embers, the artificial embers?

A. It's not recommended that it be lower
than the primary burner.

Q. Let‘s forget the primary burner for a
minute and talk about the guestion I asked.

A. Okay. Would you repeat --

MR. HARRIS: Would you repeat the question?

It may be a poor question, and I'll
redo it if it is.

(WHEREUPON, the record was read by
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the reporter as requested.)

BY THE WITNESS:

A. Would you repeat it?
BY MR. HARRIS:

Q. Yes. I'm trying toc find out where this
auxiliary burner is disposed.

A. It's in -- it goes in front of the
burner, the primarf burner pan.

Q. Is it recommended that it stick up and
be visible?

A. We recommend that it be at the same
level.

Q. Is it recommended that it be visible to

the person that's locking at the fireplace?

A, {No audible response.}

Q. Let me try it another way. I'll
withdraw it and try again.

MR. MONCO: Let me just caution the
witness --

MR. HARRIS: 1I'1l withdraw it and try it

again.

MR. MONCO: -- Listen to the guestion, and
answer: Is there a recommendation as to the
position?

JT-APP 1678



10

11

12

132

14

15

16

17

18

19

20

21

22

23

24

46
BY MR. HARRIS: )
Q. Maybe you don't recommend anything. I
understand that.
A. I don't know, but we do have "
instructions.
Q. Would you show me where the
instructions are that it remain at the same level

as the primary burner, the main burner?

A. They're right there, I believe
(indicating) .

0. What do you need?

A. That instruction sheet there
(indicating) .

Q. This sheet (indicating)?

AL Yes.

MR. HARRIS: All right. We won't mark it

right now. We'll see where we're going.

MR. MONCO: Let the record reflect that
counsel has handed the witness Defendant
Production Document 000016.

BY THE WITNESS:
A. (Indicating.)}

BY MR. HARRIS:

Q. Can you help me a little bit? You've
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I 1 pointed me to something. There's a whole page.
2 A. I'm sorry.
l 3 Q. Where dcoes it say that?
4 A. It doesn't say it.
' s Q. Are you telling me, sir -- and this is
= going to sound a little argumentative, but I want
' 7 to know. Are you telling me, sir, that from that
: 8 picture, you can tell that they're at the same
I 9 level?
10 A. Yes, I can tell that they're at the
I 11 same level, and I know they're at the same level.
I 12 Q. How do you know that?
13 A, Because I know where our burner pipe
l 14 is.
15 Q. Your main burner is carried by the
I 16 sides of a pan, is it not?
17 A. Yes.
l 18 Q. And as such, it's elevated a bit above
19 the bottom floor of the pan, is it not?
20 A Very slightly, vyes.
21 Q. And in that diagram, doesn't it appear

22 to you that what it's level with really is the
23 pan? And by the "it," I'm talking about the

24 auxiliary burner.
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A. Absoclutely not.

0. Not to you, but it sure is to me.

AL Well, not only does it not appear to
me. I know it isn't.

Q. Well, we're talking about a picture
now, Sir.

A Well, you may talk about it. I know it
isn't. ‘

Q. Let me see it again.

A. You can take a look at all of these

documents, and you can see that they are very

clearly -- maybe not clearly to you, but they are
very clearly all at the same level.

Q. Do you have anything in writing that
says that?

A. No. However, if you go get our burner,
you will see that's the only way it can be done.

Q. And why 1is that, sir? It doesn't have
any give in it?

A. Uh-uh.

MR. MONCO: Answer "yes" or “no."

THE WITNESS: I'm sorry.
BY THE WITNESS:

A. The pileces that make up this set are
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all even (indicating).

MR. MONCO: Let the record note the witness
is referring to Exhibit 2.

THE WITNESS: And where 1is the instruction
sheet?

MR. MONCO: The instruction sheet --

THE WITNESS: He just took it.

MR. HARRIS: The one I just had here?

THE WITNESS: Yes.

MR. HARRIS: Sure. Let me give it back to
you.

BY THE WITNESS:

A These pieces are all even. Here is --
this fits onto the burner here. This goes this
way. They are all exactly even with each other
(indicating) .

MR. MONCO: The witness is peinting to
Figure 2 on the document bearing Production

No. 000016.

BY MR. HARRIS:

Q. At the point of connection where the
line runs down to the auxiliary burner, at its
point of connection where it forks off with the

main burner, in other words, at this point right
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here (indicating) -- and by "this point," I'm on
the second page of Exhibit 2, and I'm pointing to
the Figure 2, and I'm pointing where the arrow --
the bent and flared arrow points.

Is there no pivot at that point? Can't

one pivot the joint at that point?

A. I suspect you can put the piece on.
Q. You can what?
R. You can take the connection piece and

put it onto the burner.

Q. I don't understand.

A. This piece goes onto the burner
{indicating) .

MR. MONCO: Now, we're looking at -- I want

to identify it for the record.
THE WITNESS: Yes.
MR. MONCO: Has this got a -~
THE WITNESS: This is Page 2, our parts list.
MR. HARRIS: 1Is that Figqure 1 or what?
THE WITNESS: No. It's just our parts list.
MR. MONCO: 1It's a parts list. Okay.
THE WITNESS: All right It's just a larger
picture of the same thing.

BY MR. HARRIS:
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Q. I see. Okay.
A. This piece goes onto here (indicating).
Q. Okay.
A. Okay?
Q. Okay .
A. And then the piece is put onto here.

There may be a sixteenth of an inch, eighth of an
inch, not mcre than'that, and the pipe then goes
absolutely straight (indicating).

Q. I understand the pipe is straight from
what you've told me, but I see that there could be

a pivot there, and I know there could be a pivot

there.

A. Well, you might know it, but there just
basically cannot be in this set. This has to be
straight.

Q. What about that sixteenth of an inch --

A. Well, that --

Q. -- or eighth of an inch? That's going

to provide for some --

A. That --

Q. Let me finish the question.

A. I don't think so.

Q. That's going to provide for some pivot,
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isn't it?

A. No.

Q. If ~-

A. May I tell you why?

Q. Sure.

A. Okay. Because this valve doesn't allow
it {indicating) .

0. I don't ﬁnderstand why the valve
wouldn't allow it.

A Because the valve is about that far off
the ground (indicating) .

Q. You're saying that the valve would hit
the bottom of the fireplace or the grate or
whatever it is?

A. The fireplaée‘

Q. Is that what you're saying?

A. Yes.

Q. But it doesn't exactly hit it. There
is a little give, isn't there?

A. (Shaking head.)

Q. Oh, there's not any at all?

A. I don't believe so.

Q. What does "I don't believe so" mean?

I guess it means "I don't believe so" --
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A. It means --
Q. -~ or "I don't know so"?
A. Well, it means that if you want to go

take a look at one and see, you may, 1if you
believe I'm not telling you the truth. I don't

believe there is.

Q. Well, wait a minute now.

A. ExXcuse mé.

Q. We're not talking about whether you're
telling the truth or not. Of course, you're

telling the truth.

A. I believe there is no --

Q. You believe what you're telling me.
I'm not guestioning that.

A Okay. Then I don't believe so.

Q. Okay. And that's a fair way to put it,
isn't it? You don‘t give me a hundred percent,
but you give me a big percent apparently. "I

don't believe so."

M. I believe I'm giving you a hundred
percent.

Q. Well, then, say so.

A. I did. That's what I just said to you.

Q. Okay. I'd like to get back te that
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front member, the auxiliary burner again, in
another connection.

Is it visible and meant to be visible
to the people that own the fireplace, that inhabit
the room and look at the fireplace?

MR. MONCO: Counsel, if I could ask for a
clarification, when you say, “Is it visible to the
people that own the.fireplace," from what distance
are they looking at it?

MR. HARRIS: How about eight feet?

MR. MONCO: Okay.

BY THE WITNESS:

A. It is -- it may be visible. The intent
for the most part would be for it to not be
visible.

BY MR. HARRIS:

Q. What keeps it from being visible?

A. The embers, the rock wool or sand or
whatever.

Q. And they‘re at the same level as the

main burner, the rock wool or the sand or the
embers?
A. The pipe is at the same level as

the maln burner.

JT-APP 1687



10

11

12

13

14

16

17

18

20

21

22

23

24

AL

0.

5%
They‘re at the same level?
Sand is all over, as are the embers.
What?
The sand and the embers are all over.

Are they at the same level as the main

burner, the sand and the embers?

A.

Q.

A.
throughout

Q.

Al

Q.

AL
same level

Q.

Not necessarily.

Well, aré they usually?

No. The sand and the embers are -- go
the set.

Well, I'm talking about the elevation.
No.

"No'" what?

The sand and the embers are not at the
as the wain burner.

Well, are they at a higher level or a

lower level or what?

A

Much of the time -- much of the group

of ten pounds or so of sand is above the burner;

some of it

level.

s below; and some of it's at the same

MR. MONCO: If I may just ask a question,

counsel, we're at five after 12:00. Do you want

to take a lunch break, or how far do you want to
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go?
MR. HARRIS: I'll do it however you want to.
It doesn't make a great deal of difference.
MR. MONCO: Why don't we just go off the
record for a second?
(WHEREUPON, discussion was had
off the record.)
(WHBREUPON, a recess was had.}
MR. HARRIS: Why don't we number this?

(WHEREUPON, said document was marked
Bortz Deposition Exhibit No. 4, for
identification, as of 10/5/01.)

BY MR. HARRIS:

Q. Would you tell me what this document is
that we have now marked as Exhibit 4 and which
we've been discussing together?

A. Yes. This is the installation and
operating instructions for the Ember Flame
Booster.

Q. And these instructions, I take it, are
circulated to all of your distributors?

A. No. I believe what -- they go in the
box with the product.

Q. I see. You do agree with me -- apart
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B 1 from elevatiocn of the auxiliary member or
2 auxiliary burner, you do agree with me that you
3 want to be sure -- the customer wants to be sure
4 to completely cover the Ember Flame Booster burner

i

5 pipe when the sand and the ember glow is placed in

6 the burner pan?

7 A. I agree that that's what we tell them
8 to do.

9 Q. Okay. Now, you're not standing over
10 them when they install it, are you?

11 A They may choose to not do it.
12 Q. Yes, sure.

13 Looking at Exhibit 4 again, could you
14 peint out to me where the item called the pan is

i5 located?

16 You find it on the third page, don't
17 you, and also the fourth page?

18 MR. MONCO: When you say where 1it's located,
19 are you referring to where it's shown in the

20 drawing, for instance, or in the description?

21 MR. HARRIS: No. I meant in the brochure.
22 MR. MONCO: ©Oh, in the brochure.

23 MR. HARRIS: Yes.

24 MR. MONCO: Okay. Where it's described in
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the brochure.
MR. HARRIS: That was kind of vague. 1I'm
sorry.
BY THE WITNESS:
A. I believe you are talking about in
Figure 1 and in Figure 2 and Figure 3, the pan.

BY MR. HARRIS:

Q. And one picture on the back page?
A, Yes, sir.
Q. And the pan is an item that actually

supports the main burner, does it not --

A The pan --

Q. -- the sides of the pan?

A. -- is a part of the main burner.

Q. Right. It's a part of the main burner.

And as far as the tube is concerned which
comprises the main burner, it is supported by the
sides of the pan, is it not?

A. Yes.

Q. And in turn, the auxiliary burner
assembly is supported off of the main burner at
its point of support on one of the sides of the
pan?

MR. MONCO: Excuse me. Could I have that
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read back, please?
(WHEREUPON, the record was read by
the reporter as requested.}
BY THE WITNESS:
A. No.
BY MR. HARRIS:
Q. Could you tell me how and where it's
supported then?
A. Yes. I think it's supported by the
valve.
MR. MONCO: And please identify if you're
referring to any figures.

BY MR. HARRIS:

Q. Look at Figure 2.

A Figure 2, yes.

Q. And in Figure 2, where is the valve?
A. This piecce right here is a valve

(indicating) .

0. I don't believe I'm seeing you.

A. I'm sorry.

Q. Could you show me better on the one
here?

A. That's a valve (indicating).

Q. You're showing me the piece that the
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tube itself extends from, right?

The tube itself which comprises the --
or consists of the auxiliary burner comes out of
the wvalve?

A Yes.
Q. We're in agreement on that.

But in turn, the valve extends from
another little piecé of pipe where the gas flows

toward it, doesn't it?

A Yes.
Q. And in turn, there is a connection, 1is
there not, between -- the end of that piece that

the gas flows through, there is a connection with
the auxiliary burner?

A. Yes, there's absolutely a connection.

Q. And that connection indeed supports the
piece that extends and carries gas to the valve,
right?

A. I don't believe -- I would need to know

what you mean by "supports.™"

Q. It holds it up.

A. No, I don't think so.

Q. What do you think happens?

A. I think the valve holds it up.
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Q. I see. You think the wvalve is mashed
down against something, whatever it be, and that

that something holds it up?

A I think -- yes.

0. What is that something?

A. The fireplace floor.

Q. What is the purpose of the panz

A (Indicating.)

0. Yes, the pan. Isn't that what you call
it?

A. That's a burner pan, yes. That's a

burner pan.
Q. Yes, the burner pan. What's the

purpose of it?

A To provide flame.

Q. Toc provide what?

A. Flame.

Q. Would you not have flame if you didn't

have the pan?
I'm not talking about the tube now.
MR. MONCQ: Okay. You're separating out the
pan from the tube?
MR. HARRIS: Oh, absolutely.

MR. MONCO: Okay. So it's just looking at
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the pan by itself.
BY THE WITNESS:

A. You mean could we make a burner system
without a pan?
BY MR. HARRIS:

Q. Yes, that's one way to put it.

A. Yes.

Q. So what is the purpose of the pan?
What does it addz

A. it holds the sand and the embers.

Q. Do some of your competitors provide
systems that don't have a pan at all?

A. I don't think so. They all have some
sort of a pan.

Q. Okay.

A. Maybe not on every single one of their
burner systems.

MR. HARRIS: Off the record a minute.

{(WHEREUPCON, discussion was had
off the record.)

BY MR. HARRIS:

Q. But it is true that all of your systems

involve the use of a pan, isn't it?

A. No.
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l h 1 Q. Do some of them not?
2 A. Yes.
' 3 Q. Explain.
o 4 A. We have -- first, I have to ask you:
l 5 Do you mean right now or over the years that --
[ Q. I guess I mean since the patent issued.
l 7 A. We have quite a few different burner
’ 8 systems, and most o.f them involve a pan, but not
l 9 all of them involve a pan.
l 10 Q. And you're the only one in the country
11 that does it that way?
l 1g I'm puzzled. You don't have any
13 competitors that do that, but you do.
l 14 A. I didn't say that.
15 Q. I misunderstood you. I asked you if
l 16 there were some people that provided these things
17 without a pan. "Some competitors® is what I said.
l 18 MR. MONCO: Do you understand the question?
19 THE WITNESS: T don't think that's what he
l 20 asked me.
21 MR. MONCO: Okay. Well, it --
l 22 MR. HARRIS: I may not --
23 MR. MONCO: It may need some clarification.
I 24 MR. HARRIS: 1 may not --
|
|
|
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MR. MONCO: Sc maybe if you just repeat the
guestion again, we will --

MR. HARRIS: There's two ways we can do it.
I can repeat the question again, or I can have her
read it back. And I'm not interested in playing
the game of who said the right thing.

THE WITNESS: That's fine with me.

MR. HARRIS: Sé why don't I say it again?

THE WITNESS: Okay. Sure.

MR. MONCO: Why don't you just go ahead?

BY MR. HARRIS:

Q. I merely asked you if some of your
competitors provided log sets without pans.

A. They may have. I think that most of
the sets that are made have pans similar to the
one that we're talking about. We ourselves have
systems that don't have pans, and others may have
systems like that.

Q. Do any of those systems that don't have
pans employ the auxiliary booster burner?

MR. MONCO: Now, you're talking about their
sales?

MR. HARRIS: Yes.

BY THE WITNESS:
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BY MR. HARRIS:

Q. Yes.

MR. MONCO: Right.
BY THE WITNESS:

A. This specific item?
BY MR. HARRIS:

Q. Well, I aon't know, I don't know
myself.

A. Okay. I don't think that we have --

I believe that this item is for G4 or G5 burners.
Q. So the EMB doesn't go with the systems
you were talking about that are panless?
A Correct. Yes.
Q. That's all right.

It's true, is it not, that the gas
source is connected to the primary tube or main
burner and that it flows from the primary tube or
Ember

main burner to the secondary or EMB tube,

Flame Booster tube?

MR. MONCO: I'm going to object on the
grounds that the question 1s vague. And the
reason I'll ask -- the reason -- I'll just let you

know what my objection is.
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When you say that it flows from the
main -- from the gas source, flows to the main
burner and then to the auxiliary burner, are you
implying that it's -- are these connected in
parallel or in series, or are they linear so it
flows through one to the other and so on and so
forth? So I just need a clarification.
MR. HARRIS: Yés, I am implying that it's in
series --
MR. MONCO: Okay.
MR. HARRIS: -- going from the main burner
through a tubular member --
MR. MONCO: Okay.
MR. HARRIS: -- to the valve and then into
the EMB.
MR. MONCO: Do you understand the question?
THE WITNESS: Yes.

BY MR. HARRIS:

0. Is that the way it does?
A Yes.
Q. The manner in which you instruct

ultimate buyers or customers on how to put the
E- -- I'm sorry. I got myself mixed up -- the

EFB -- I'1l1 start over.
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The way you instruct the ultimate
customers on installation and use is through these
materials we've talked about, the brochure we

talked about, Exhibit 4, or do you have other

materials?

A. No. Exhibit -- through Exhibit 4 is
our -- these are our operating instructions.

Q. Do you know if there are distributors

that have an example or exemplary set of the log
and the EMB set up to show customers?

Again, that was probably poorly worded.
Let me see if I can try it again.

Do some of your distributors have
demonstrations or demonstrators showing how the
system is supposed to be and what it consists of?

A. I do not know.

Q. Could be; could not be. Have you ever
seen one that did?

A. No.

Q. And do you provide any kind of

instructions to your distributors?

AL No.
Q. None at all?
A Well, if we do our job correctly, we
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try to. We would try to make sure that all of our
distributors get a copy of these instructions. We

don't always do it that well.

Q. I see.
A. But we've been trying to do that.
Unless they open a box -- unless they get

instructions or open a box, they won't see these
(indicating) .

MR. MONCO: The witness is referring to
Exhibit 4.

THE WITNESS: Exhibit 4.

BY MR. HARRIS:

Q. Do you use any direct salesmen, outside
salesmen, that go around and sell to distributors
or acquire distributors?

A, We use manufacturer's representatives.

Q. And do the manufacturer's
representatives get an opportunity to see a

demonstration model?

A. They may.
Q. Where would they see it?
AL I don't think they did in this case,

but we have meetings where our reps come to the

factory, see our products.
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Q. Well, do you set your product up just
like it would be in a home?
A, Sometimes, yes.
Q. And do you sometimes, when you do that,

have the auxiliary burner installed along with the

main burner?

A. We may in one place in our showroom.

Q. In one piace in your showroom?

A. Right.

Q. And the distributors would have -- not
distributors.

The manufacturer's reps would have a

chance to see that?

A Yes. They would
it, yes.
Q. And is it set up

manney, where it will work?

AL Yes, I think
We often use

preduct or -- so --
Q. So you might

you also might be using

50.

our

have a chance to see

in a functional

showroom to test a

be using it to show, but

it to test; is that right?

A. It may be there

Q. But it has been?

now, and it may not.
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A I'm pretty sure that we've had one. We
probably show 50 different gas log sets.

Q. The main burner has a -- or is a tube
that has holes or ports in it, is it not?

A. It's a pipe with holes or ports -- with
portholes, yes.

Q. And I think we've agreed that the
secondary burner is.positioned in front of the

primary burner or the main burner?

A. When you look at the fireplace?

Q. Yes.

A. Yes.

Q. And we've gone back and forth to some

extent on the support means, but certainly the
support means do support the main burner; the
support means that I'm referring to being the

sides of the pan?

A. Yes.
Q. And the difference that we've had in
discussion as to where -- as to how it does the

support for the Ember Flame Booster or the
secondary member is that you believe that the
valve serves as a support, that it sets on the

fireplace floor and serves as a support; is that
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frue?
A. I believe that the valve serves as the

support, but I don't know what the difference is.

Q. What do you mean, "what the difference
is"?

A. You said "the difference is."

0. The difference of opinion. I'm not

necessarily of that opinion. But I'm not --

A. What's your opinion?

Q. -- here to testify.

A What ‘s your opinion?

Q. I'm not here to testify.

MR. MONCO: He asks the questions.

MR. HARRIS: If it's real important to you,
I*11l tell you, but --

BY THE WITNESS:

A. Well, I mean, that's what I think. T
think that it's -- that the unit is supported by
the valve.

BY MR. HARRIS:

Q. Well, I think it‘'s supported at least
indirectly by the pan, sc I'll tell you.

A. Thank you.

Q. Okay. Maybe that's fair enough.
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A. Okay.

Q. And there is a connection that connects
the primary tube, the main burner, with the
secondary tube and through which the gas flows
from the primary tube, and I think I‘ve already
asked that.

MR. MONCO: I think so.

BY MR. HARRIS:
o. That's that series-type flow. Okay.
And the valve is positioned in between

where the connection is for the main burner, where

it connects with -- where the EMB connects with
the main burner, and where the secondary tube is
located --

MR. MONCO: I'm sorry. Can I have that
question --
BY MR. HARRIS:

Q. -- or the EMB tube is located?

MR. MONCO: Can you just read that question
back, please?

MR. HARRIS: It's kind of rough, but maybe it
wiil do. Let's see.

{(WHEREUPON, the record was read by

the reporter as requested.}
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“ 1 MR. MONCO: 1Is that clear?

2 THE WITNESS: No.

3 MR. MONCO: All right. Then I'll cbject to
i 4 the form of the question.

S Maybe you might want to reask it or

6 maybe just ask him where the valve is.

7 BY MR. HARRIS:

8 Q. If it seéms vague to you, I better ask

9 it again.

10 A. Would you?

11 Q. Yes.

12 There is a flow of gas that takes

13 place. It goes through the main burner in a

14 series way, and then it has a turn that it makes

15 with a relatively short piece of tubing that goes
16 down to the second tube or the auxiliary burner
17 tube, if you want to call it that. Okay?

i8 A. No.

19 Q. Aand there's a valve that is located

20 between where the connection takes place with the
21 main burner and where the connection takes place
22 with the EMB burner?

23 A. The wvalve is the connection piece to

24 the EMB.
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Q. Well, it's a part of the connection
piece. 1It's in the ccnnection piece, isn't it?
It's in the connector?

A. The primary burner goes to the valve,
and the valve is connected to the secondary
burner.

Q. Okay. I believe we're talking about
the same thing.

MR. MONCO: Okay.

BY MR. HARRIS:

Q. And the valve adjusts the gas flow that
comes from the main burner to the secondary?

A. Yes.

Q. Do the installations invariably, as far

as you know, involve a gas valve that controls the
flow of gas to the main burner, the primary
burner?

A. I don't know if invariably. There's
oftentimes a shutoff valve.

Q. What would you do if there weren't?

A. You'd have to shut off somewhere
further down the line.

Q. Have to what?

A. You'd have to shut off somewhere
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1 further down the line.
2 Q. S50 somewhere there would be a valve,
3 wouldn't there?
4 A. I would think most of the time there

!

5 would be a shutoff valve somewhere in the system.

6 Q. Before the main burner?

7 A Before the main burner,

8 (WHEREUPON, there was a short

9 interruption.)

10 MR. HARRIS: I'm not sure these are all

11 marked. ©One of them wmay be unmarked. But what T
12 have here is Document Nos. 24 at least through 28,

13 and it may be that one of them is just plumb

14 illegible or something.

15 MR. MONCO: Let me see here.

16 (WHEREUPON, the document was

17 tendered to Mr. Monco.)

18 MR. MONCO: Yes, that certainly looks --

18 MR. HARRILS: 1 don*t think it makes a lot of

20 difference.

21 MR. MONCO: Yes, I would say that that's

22 probably -- that looks a little illegible.

23 MR. HARRIS: What do you think it is?

24 MR. MONCO: Well, 1f it follows in sequence,
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which it apparently does, it's the page number, I
would say it's probably 000025, is what it's
supposed to be. Yes, because it's the next
document in sequence.
MR. HARRIS: 1I'l1 make that assumption.
MR. MONCO: Okay. Is this for me?
MR. HARRIS: Yes.
And would you mark this one?
(WHEREUPON, said document was marked.
Bortz Deposition Exhibit No. S, for
identification, as of 10/5/01.)
BY MR. HARRIS:
Q. I will in a broad sense have two
questions about this.
The first one is: What is it, this
exhibit that has the four sheets --
MR. MONCO: Five sheets.
BY MR. HARRIS:
Q. -- five sheets, that has the five
sheets, 24 through 28? What is it?
And the second one will be: What does
it show?
A. What it is, is information from a

company called Burner Systems International, which
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represents themselves as the largest manufacturer
of gas burners, manifolds, et cetera, in
North America and through a subsidiary or sister
company in Europe.

And it shows many different styles of
burners that -- I'm sorry. It shows a few
different styles of burners that they
manufactured. The letter is dated April 26, 1988.

Q. Is it in your mind related some way to
what the patent shows or to something that is at

issue between us?

A. It may be.
Q. Do you want some time to look it over?
A. Well, I don't believe that I am

sufficiently adept in an engineering sense to tell
you whether it is or is not.

Q. Do you know why the -- well, put it
this way. What was the purpose cof the letter?

A. The purpose was to see -- the letter
was sent from Burner Systems to our vice president
and director of marketing, Mr. Maurice Boekeloo.
Bill Salem is noted as the sales engineerxing
representative. Bill has been well known in the

industry as a gas burner designer for many, many
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years. And --

0. S0 maybe they were trying to sell
services, was that it?

A. They were trying to sell us burner
systems. They were discussing -- the letter
states that they specialize in designing gas
burners and burner systems with their customers
for each applicatioh, tand it would be a pleasure
to work with you on your gas products."

I think they were trying to become a
supplier of ours.

Q. Do you see anything in that exhibit,
with the extent of your knowledge, apart from
whether or not you have great technical skill --
do you see anything in that exhibit that you think
has anything to do with the EMB or with what's

shown in the patent?

A. I think so.
Q. What?
A, Well, again, it's hard for me to say

what, but it looks to me like they have things
here that are talking about secondary burners.
Q. Where do you see that?

A. Again, I am not an engineering expert,
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but for a quick look, it says the stainless steel
carryover tube --

Q. Where are you?

A. I'm on Page --

MR. MONCO: Would you refer to the production
number?

BY THE WITNESS:

A. I'm sorry. Production No. 000027.
BY MR. HARRIS:

0. All right.

A. In Engineering Notes, second paragraph,
1t talks about a steel carryover tube must burn
continuously while the main burners are on.

Q. It even shows some kind of a picture,

doesn't 1t?

A. Yes.

Q. Do you see a valve?

A. I don't see a valve in the picture.

Q. I don't either.

A Right. But I see --

Q. And it says that it burns continuously,

you say, while the main burner is on?
A. But I see a valve in the picture on the

page before.
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Q. Let's look at it.

Yes. But it doesn't say what that
valve goes to, does 1it?

A. That's correct. I don't think it does.
It has several valves on the left side.

Q. Yes.

A, So we are talking about valves,
right-hand valves, left-hand valves, inlet valves,
et cetera, et cetera.

Q. Have we pretty well exhausted the topic

of similarities that you might mention under the

circumstances that you disclaim being a technical
person?

A. Well, I just noticed that it does -- I
need t¢ read this, but there is a part on Page or
Exhibit 000026 --

Q. Ckay .

A, -- which says, "Many combinations of
the above components are possible. Special
applications are numerous, such as employing the
lighter tube as a slide or track for easy removal
of the safety pilot for inspection or for multiple
lighting of large units from a single valve and

other uses."
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) 1 Q. But we're not doing any of those
2 things, are we, that are specifically mentioned,
3 and you aren't, are you?
) 4 A. Well, we have a main burner and ancother
5 burner.
6 Q. Yes, but it doesn't say that, does it?
7 MR. MONCO: Well, I'm going to --
8 BY THE WITNESS: '
S A. I think 1t does.
10 MR. MONCO: I'm going to object to the
11 guesticn as being somewhat argumentative. The
12 document says what it says, and the witness hag
13 identified the items which he has noticed in his
14 cursory review of the document here at his

15 deposition as to what items might be relevant to

16 the issues.

17 MR. HARRIS: Well, he's entitled to review it
18 as long as he wants to.

19 MR. MONCO: Well, we can take that time 1f we

20 want to, but this witness is not appearing as an
21 expert here today as far as prior art goes, if

22 that's the thrust of the guestion.

23 MR. HARRIS: Well, I understand he apparently

24 isn't, but T thought we had asked for some help in
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that field in our 30(b} (&) notice.
MR. MONCO: What specifically?
MR. HARRIS: Let's see if we can -- off the

record.
(WHEREUPON, discussion was had
off the record.)
MR. MONCO: Do you want to go back on the
record?
MR. HARRIS: Either off or on. I really
don't care.

MR. MONCO: Okay. The witness is here. He's
identified the document as a principal in the
Robert H. Peterson Company.

If No. 12 is intended to have the
witness act as an expert, he's not appearing here
as an expert and, to that extent, will not be
doing so.

MR. HARRIS: Do you see the word "expert" in
127

MR. MONCO: Well, vou're asking about prior
art. “Prior art" is a term of art in the legal
community and particularly intellectual property.
If you have fact questions, you can ask him fact

questions.
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BY MR. HARRIS:

Q. All right. Would yocu agree with me,
sir, that you are not qualified to discuss prior
arc?

MR. MONCO: He's not an attorney, if there is
that qualification.

BY THE WITNESS:

A. I must, i guess, because I don't know
what -- when you say "prior art," what you mean.
BY MR. HARRIS:

Q. A1l right. Are you, sir, making the
representation to us that you are not sufficiently
technically qualified to interpret this document?

A. In total, I am not sufficiently
technically qualified to interpret this document.
I have pointed out things to you.

Q. You understand and can explain those
things that you pointed out in reasonable detail?

A. I'm not sure that I can point them --
that I can point them out in reasonable detail to

your satisfaction.

Q. Not to my satisfaction. You put the
period after "reasonable detail." That's the
question.
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A. Well, I don't know.

MR. MONCO: If you have a specific question
you want to ask him about --

MR. HARRIS: I just asked him.

MR. MONCO: Well, if you have a guestion
about the document, if you have a --

MR. HARRYS: He's already said some things
about the document:

MR. MONCO: Right. Okay.

MR. HARRIS: And I'm asking him if he has the
technical ability in reasonable detail to explain
those things.

BY THE WITNESS:

A. I don't think I have an ability
significantly more than -- engineering ability
well enough to explain, but I can read.

BY MR. HARRIS:
Q. I'm sure you can read.
A. and I do have some knowledge of the

products, and I know who these people are, and I

. know what they do.

Q. And you have never seen a product from
them that looks like your EMB, have you?

A. Well, please excuse me. I do not mean
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1 to be argumentative either. I am sorry right now.
2 To me, there's stuff -- this right here

3 looks like my EMB {indicating).

) 4 MR. MONCO: The witness is referring to
5 the --
& THE WITNESS: The front page.
7 MR. MONCO: -- the page marked 000025.
8 MR. HARRIS: Okay.

9 BY THE WITNESS:
10 A. Now, I might be -- it's a burner tube.

11 BY MR. HARRIS:

12 Q. There's a burner tube, yes.

13 And you see it hooked all up like

14 yours?

15 A. Not on that page. I sece what looks

16 like a valve going to a burner tube in the middle

17 of the page there.

18 Q. They're all separated, aren't they?

19 A. Yes, I think they're -- because it is a
20 copy, and it doesn't come in -- but it looks like

21 the first long one is a valve with a burner tube,

22 but it may not be because it's not that well --

23 not that visible to me. But it looks like it

24 could be a valve or some sort of a valve and a
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burner tube.
Q. And there's nothing to show that
anything is hooked together there, is there?
There are various -- there are three
items that are guite prominent and --
A. I believe you are correct. They are --
Q. They're not hooked together?
A. I believé they are not meant to be

hooked together. It doesn't seem as if they are
meant to be hooked together.
(WHEREUPON, there was a short
interruption.)
BY MR. HARRIS:
Q. There is one thing I wanted to ask you.
Have you talked with anyone in the
company that's given you an explanation of the
system or systems that might be illustrated in
this exhibit?
AL No. No.
{WHEREUPON, discussion was had
off the record between the witness
and Mr. Monco.)
MR. MONCO: I tell you what. Before we start

on this, I'd like to have a little lunch myself.
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MR. HARRIS: Okay.
MR. MONCO: Why don't we just adjourn, and
how about we resume in about 45 minutes?
MR. HARRIS: That would be fine with me.

(WHEREUPON, the deposition was

recessed until 2:00 p.m., this date,

Octcober 5, 2001.)
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

GOLDEN BLOUNT, INC., )
Plaintiff, ) Civil Action
vs. ) No. 3-01CV0127-R
ROBERT H. PETERSON CO., )

Defendant . )

PORTIONS OF THIS DEPOSITION HAVE BEEN DESIGNATED
CONFIDENTIAL - ATTORNEYS' EYES ONLY

AND ARE BCUND UNDER SEPARATE COVER

October 5, 2001

2:15 p.m.

The 30(b) (6) deposition of ROBERT H.
PETERSON CO. by LESLIE BORTZ resumed pursuant to
recess at Suite 3800, S00 West Madison Street,

Chicago, Illinois.
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1 PRESENT:
2
3 HITT GAINES & BCISBRUN, P.C.,
) 4 (225 University Plaza,
5 275 West Campbell Road,
6 Richardson, Texas 75080), by:
N 7 MR. WILLIAM D. HARRIS, JR.,
8 appeared on behalf of the Plaintiff;
9
10 WOOD, PHILLIPS, VanSANTEN, CLARK & MORTIMER,
11 (500 West Madison Street, Suite 3800,
12 Chicago, Illinois 60661), by:
13 MR. DEAN A. MONCO,
14 appeared on behalf of the Defendant.
15
16

17 REPORTED BY:
18 BERNICE E. RADAVICH, C.S.R. No. 84-1461.

19

20
21
22
23

24
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(WHEREUPON, a document was marked
Bortz Deposition Exhibit No. 6, for
identification, as of 10/5/01.)
LESLIE BORTZ,
called as a witness herein, having been previously
duly sworn and having testified, was examined and
testified further as follows:
EXAMI&ATION (Resumed)

BY MR. HARRIS:

0. My question is: What is it?

A. This (indicating)?

Q. Yes.

A. This is what we call a circular --

MR. MONCO: Wait. Hold on a second.
So the question is clear, are you
asking what Page 1 of Exhibit 6 is?
MR. HARRIS: Yes, yes.
MR. MONCO: Marked with Document Production
No. 29.
Ckay. So that's clear. Go ahead.
BY THE WITNESS:
A. This is what we call a circular burner
that looks to me, although it doesn't have to be,

like it's for outdoor use.
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BY MR. HARRIS:

Q. Like it's what?

A. Outdoor.

Q. Outdoor?

A. Doesn't have to be. In fact, I

apologize to you. 1 just see something that

indicates to me that it may not be for outdoor

use.
Q. Is that because there's a floor there?
A. Yes.
Q. I see.
A. There's a floor and a gas line to a

fireplace. So --

Q. Is that --

A Tt's a circular -- it‘'s a log set to
fit a circular fireplace or a four-sided
fireplace.

Q. What similarities do you see between
that and your G4 when hooked up with an auxiliary
burner?

A. Well, it looks to me again like this is
a bunch of auxiliary burners.

Q. Kind of lead me through it, would vou,

if you can?
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A. Yes.

Q. Because I really am having a problem
understanding it.

A. Well, as I see this one, 1t says, "Gas
Line" --

0. We're talking about 29 now?

A. Yes.

Q. A bunch 6f zeroes 297

A. Yes. There's a gas line that goes up
to this main pipe here (indicating).

MR. MONCG: If you want to refer to the
letters on the document --

THE WITNESS: I'm sorry.

MR. MONCO: -- that might help identify
things.
BY THE WITNESS:

A. "A,*" which has -- which goes from the

valve and the key in the floor, is a pipe --
probably an under-the-floor pipe. That's probably
why it's got dashes, up to this pipe, which may be
a burner. And then from that burner, there are
three auxiliary burners.

BY MR. HARRIS:

Q. Can you identify them for me? 1 see
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two that I by stretching might call auxiliary
burners.

Are you referring to the one that's

located over the grates too?

A. Yes.
Q. That's an auxiliary burner?
A. It's under -- it actually would be

under the grate, but --

Q. Oh, I see.
A. I mean, that's the --
Q. So there are three different ones that

are being fed out of that configuration; is that

right?
A. Yes.
Q. Being fed gas?
A, Yes, that's this --
Q. Where is the gas coming from?
A. From the valve. It's coming from

outside the fireplace.

Q. I can't see the valve.

A I'm sorry. Where it says "Valve and
Key in Floor."

Q. All right. All right.

A. It says, "Gas Line to Fireplace."
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Q. Can you regulate the varied amounts of
gas to the three?

A Yes. All three --

Q. How?

A, All three of them have what's lettered
as "D." They're adjustable hearth elbows.

Q. Not to be quarrelsome, because it

certainly may be thé case as you say, but I notice
on "B" down here, it just says, "1/2 inch,
45 degree elbow."

AL “D."

MR. MONCO: "D," as in David.

BY MR. HARRIS:

Q. A1l right. Adjustable hearth elbow?
A. Yes, sir.
Q. Yes. That's -- well, maybe I got --

help me again.
Is it -~ which one is the valve that
you're talking about?

A, The "D." The adjustable hearth elbow

- is a valve. You might be able to see it easier

on --
Q. Okay. I'm looking at "“D" now, but you

can only regulate from “D" into the one tube or
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1 burner that's by the grates?

2 A. There are three "Dg."

3 MR. MONCO: Bill, there --

4 MR. HARRIS: Yes, I do see them now.

!

5 MR. MCONCO: You see them? Okay.

6 MR. HARRIS: Yes, I see them.

THE WITNESS: They look to me like sideways
8 "As," but they are LDS."

9 MR. HARRIS: Right.

10 BY MR. HARRIS:

o EN e N O E as EE A e =
~J

11 Q. Is that a product that is sold now?

12 A, Yes, not too many, but it is sold.

13 Yes, circulars. 1In fact, circular -- well, that
14 catalog may have it, a picture of it (indicating).
15 Q. This one (indicating)?

16 A. Maybe I'm going out of turn.

17 Q. Whatever you say.

18 A. Yes, if you give me --

i9 Q. Do you want to see it? 1I'll loan it to
20 you.

21 (WHEREUPON, the document was

22 tendered to the witness.)

23 BY THE WITNESS:

24 A. Boy, this is real hard to see.
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THE WITNESS: Page --

96

MR. MONCO: -- production number.

THE WITNESS: 000041.
BY MR. HARRIS:
Q. Okay. Let me have
A. This is an outdoor
That's why I thoughE this was
this was a similar --
(WHEREUPON, the
tendered to Mr.

BY MR. HARRIS:

a look at it.

version of it.

outdoors. I thought

document was

Harris.)

Q. Has your G4 with its auxiliary burner

that we've been discussing ever been used in any

way in conjunction with this circular burner?

MR. MONCO: I'm sorry.
question read back, please?
{(WHEREUPON, the
the reporter as
MR. MONCO: I'm going to

question as being vague. Are

Can I have that

record was read by
requested.)
object to the

you saying that --

when you say "used in conjunction with" what's

shown on Page 29 of Exhibit &

MR. HARRIS: Yes, yes, with that --
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MR. MONCQO: -- are you saying used together?

MR. HARRIS: As a part of.

MR. MONCO: As a part of.

MR. HARRIS: It, and I helieve I threw the
auxiliary burner in too.

MR. MONCO: Right, right.

Do you understand the guestion?

THE WITNESS: i think so.

BY THE WITNESS:

A. And it very well may have been.
BY MR. HARRIS:

Q. Do you know that?

A. I do not. I do not honestly know.
These are not big units, big amount sellers, and I
really do not know. But it certainly could have
been, and I might be able to find cut.

Q. Mine are separated here.

How many pages are on this circular

burner thing? One or more?

A. Well, there's different types of --
Q. There are other things here, right?
A Well, the -- yes. There's only one

page that has to do with this type of product.

By the way, the catalog --
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Q. With the circular burner?
A With that type of circular burner.
Q. Okay.
A. That catalog is from 1974 (indicating).
Q. Okay. The catalog that shows on
Page 41 --
A. Yes.
Q. -- the iEem you were talking about?
A. I think it's '74, maybe '76. It was --.

it was certainly done before I got involved with
the company, which was July of '77.

Q. My pages are separated here, so I'm not
sure what's in that sheet.

MR. MONCO: Here, why don't you hand it back
to him for a second?

Do you want to take a lock at that?

MR. HARRIS: Yes, it would help me.

(WHEREUPON, there was a short
interruption.)

MR. HARRIS: When we get to the end of it,
you can tell me. I think I can remember it, but
you can tell me that's the end of it.

MR. MONCO: Bill, if you need to know, it's

got Production Pages 000029 through 37.
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THE WITNESS: Okay. Can Y write on this?

MR. MONCO: No.

THE WITNESS: Can I write here?

MR. MONCO: Wailt, wait, wait. Don't write
anything.

THE WITNESS: Ckay.

MR. MONCO: Do you want to talk with me?

THE WITNESS: ‘Yes.

MR. MONCO: Okay. Can we take a break for a
second?

MR. HARRIS: Sure.

MR. MONCO: Let's take two seconds. We'll
step outside.

THE WITNESS: No. It's all right. 1I'll
remember it. Tt's not meaningful.
BY THE WITNESS:

A. Are you on the second page --

BY MR. HARRIS:

Q. Yes, I was on the one that --

A, -- 0000307

Q. 30.

A. That's just to show what a hearth elbow
is.

Q. In other words, that page is limited to
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the hearth elbow?
A. Yes.
Q. Ckay.
A. And it is dated -- again, I cannot tell

you the exact date, but it was when Beatrice

Foods -- International Products was a subsidiary
of Beatrice Foods, and they were the company that
owned it before we éot involved. So it was before
I got involved, again before July ist, 1977.

Q. So that's been around awhile?

A. Yes. And we -- yes. And we sold
thousands of these types of hearth elbows.

Q. But I understand that it can have a
function -- from reading this sheet terminating
with 30, I understand that it stops hissing if you
use it in conjunction with a partially open gas
valve, that you can make an adjustment with the
valve, the main valve wide open, and use this and

avoid a hissing effect?

A. Well, similar, vyes.
Q. Do you understand that?
A. I think I understand that what you're

saying is that this valve has a use that 1is not

only for going in series. And you're absolutely
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right. Probably most of the valves were used on a
single burner, without the double -- without a
secondary burner.

Q. Like is described at the top --

A. Right.

Q. -- of this sheet?

A. Yes. This is really just to give you

an idea of the valve that is on the sheet before
{(indicating) .

MR. MONCO: Refer to the number.

THE WITNESS: I'm sorry.
BY THE WITNESS:

A. 000030 is to give you an idea that it
is a valve and alsoc so that we could tell you that
we did sell thousands of them.

BY MR. HARRIS:

Q. Well, do you use that valve on the

auxiliary unit teo the main burner that we have in

this lawsuit?

AL No.

Q. So it's just to top off --

A It's the same type -- it's the same
usage.

Q. Okay.
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A. It's just a different valve.
0. Let's look at the next page, 31,

multiple zero 31.

A. Yes,
0. Can you tell me what this is?
A. This is what we would call an

instruction sheet for see-through or circular
sets, which in our model numbers would be called
F2s or F3s. And we've had these -- actually I
don't know if we have them now, but we had them

probably from the early '70s, maybe even from the

mid '60s. These are routine burners that we have
sold. These were on our price lists. T think
we've given you documentation of that.

Q. Well, to what extent do you see what
you could call auxiliary burners here?

A. Well, again, in my mind, I think that
if you look at Figure 3, circular set burners, you
see a valve there, Valve F, and the other burners
are auxiliary, come up through the -- come up
through underneath "C," and you've got three
burners there, and --

Q. Well, you've got -- you may have three

burners, but are any of them auxiliary burners?
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A. I think they're all auxiliary burners.
Q. And no main burner?
A. Well, there is a main burner. Again,
"auxiliary" is a word. We actually use that word

a few times in the body of this instruction sheet
again that is dated sometime in the early '70s, I
would think. In the case of -- we say, "Ruxiliary
valves, E or F* .

Q. “Are used only when fireplace has no

built-in valve --"

AL Yes.

Q. -~ "and must be ordered separately"?

A. Uh-huh.

MR. MONCO: You have to say "yes." You
can't --

THE WITNESS: I'm sorry.

BY MR. HARRIS:

Q. Is that true?
AL Well, that's what it says, yes.
Q. Okay. Well, kind of lead me through

this thing.
There's two of these that look like
they're just the same, two of the burner

configurations that look like they're just the
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same on that outside, the top and the bottom in
this picture. And then in the center, there is a
single tubular member.

Can you lead me through and tell me
what these things are?

A. I'm going to try to.

MR. MONCO: And I would ask the witness just
tc refer to each fiéure that you're referring to.
And if you're looking at a component, refer to the.
letter.

We're on Page 31 of Exhibit 6.
BY THE WITNESS:

A. Figure 1, T believe, is a see-through
burner, but it's a single burner. It's not --
there is no auxiliary burner there. It's
see-through because it can go out of both sides.
Okay? Are you --

BY MR. HARRIS:

Q. Okay.

A. Okay. Figure 2 looks like a dual
burner for a large set.

Q. Where are the burners?

A. The burners are wherever you see --

let's call these flame shoots.
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i 1 Q. Like “K"?
2 A. Let me see here.
3 No. Those are log rests. Right above
. 4 that -- those are rests that are similar maybe to
5 a -- they don't sit logs, but they sit burners,
6 similar to a grate. It's a way to rest -- what
7 was the word we used this morning? Support.
8 Support the burner.
9 And Figure 3 is a circular --
‘ 10 Q. Let's go back to Figure 2 again.
11 A. Yes. Okay.
12 0. What is the top item that goes all the
13 way across --
14 A. And comes back down?
15 Q. -- the diagram and comes down?
16 I don't see any holes in it. I don't
17 see any kind of indication that it's a burner.
18 A That's another system to feed the
19 burner.
20 Q. Well, where ig the other burner? You

21 say it's multiple burners, and they talk about

22 dual mixer burners.
23 But they don't say "dual burners."
24 They say "dual mixer hurners." What does that
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mean?
A. This picture may -- I've got to look at
this. This picture may show a long single burner.
However, as it says below it, you could double

this to make a long see-through burner.

Q. How would you do that?

A, By putting another one on the other
side.

0. Oh, like down in Figure 3?

A. Well, Figure 3 is a little different.
That's -- that was an even older way to do a

circular that just had three burners.

That one has three burners on it. It
brings the width out for a fireplace -- for
instance, yocu know, if you don't build a
see-through-type fireplace when you build your

house, you may break through two rooms or

something and have a -- and then you have a wider
fireplace.

And this is -- so this has actually
.three -- the bottom one is -- we called it

circular, but it's really three burners, one
higher than the other two, as you can barely see

on the bottom picture of 31.
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Q. Which bottom picture?

A. The very bottom picture of 31. You can
barely see that the middle burner is slightly
higher.

Q. Is there anything in this 31 on the
exhibit that specifically seems to you to be like

the system that is in this lawsuit?

A. Yes.
Q. What is it that's like 1t?
A. Well, the circular set burner seems

like it is to me.
Q. Well, why do you -- never mind.

What circular set?

A. That's Figure 3.
Q. Figure 3. You think it's most like itz
AL Well, no --

MR. MONCO: Objection.
BY THE WITNESS:

A. -- I didn't say that.

BY MR. HARRIS:

0. You what?
AL I didn't say that.
Q. No, you didn't. You said it was like

it, though?
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A. Correct.
Q. Okay. Well, was there something else
that was like it?

A. Well, I think that -- I believe that
even though this picture doesn't show it, that
there were dual burners similar to Figure 2 that
were see-throughs that would also be like it. And
although -- excuse ﬁe just for a minute.

Figure 1 is a little harder for me to
see how that would be similar to the -- to what

we're talking about in the case. I only see

one -- I do not see a downstream burner on
Figure -- in Figure 1.
Q. Well, do you see a downstream burner in

Figure 27

A Well, as I said, I don‘t see it on
Figure 2, but it's referred to on Figure 2, and
I -

Q. Where does it say that?

A. When it says “Dual Mixer Burners - 42
inches or Longex, Conventional or See Thru.”

I do see valves -~

0. Where does it make that statement you

I'm looking. I'm

just made? Find it for me.
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1 sure it's there.

[

2 A. Right under Fiqure 2, under --

Under --

(Y]
&

4 A. Under the figure itself (indicating).

5 Q. Okay. "Dual Mixer Burners"?

hpmn

6 A. "42 inches or Longer, Conventional or

S

&
~

See Thru."

i
@

Q. You mean it says that that's what it

9 is, but deoesn't show it?
10 A. I think that that's correct, although I
11 think it actually can show it because all you --
12 well --
13 Q. How would you put them together?
J 14 A. Right off of the hearth elbow that is

© 15 labeled, I believe, "C" or "F." I mean, it could

17 would be "C."

18 Q. While it says "Dual Mixer Burner,"

19 you'll agree with me it doesn'‘t show any dual

20 ~ mixer burner, actually show it, does itz

21 A. Well, it may show a dual mixer burner.
] 22 It doesn't show a downstream burner. Since T

A 23 don't know what a dual wmixer burner is, 1t may

; 24 show it. It doesn't show a downstream burner, but
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it shows the ability to have a downstream burner,

I believe, and it says that you can have it, and

it --
Q. Where does it say you can have it?
A. It says, "Conventional or See Thru."
Q. To you, that means that?
A. Yes, that's to me, and very well may

not mean it to you. But I'm looking in --

Q. I'm ready to give up on that one --
A. Well, you know, I mean --
Q. -- for the time being as far as

testimony is concerned.

A. Yes, it does -- if you read the
document, it gives information. And, you know, I
think it's -- it would need to show you -- I mean,
it shows over and over again how you can adjust
flame characteristics of different burners.
That's what it's talking about here, adjusting
flame size, adjusting flame characteristics.

Q. That's the principal feature of it?

A. Well, that's -- the principal feature
of it is to be a see-through or circular
fireplace. With --

Q. Let's go on to --
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A, Yes.
Q. Let's go on to the next one --
A. Right.
Q. -- part of Exhibit 7, multiple zero 32.

MR. MONCO: I'm sorry. It's Exhibit 6.
Exhibit 6 we're on.

MR. HARRIS: Are you sure it's 67

THE COURT REPORTER: Yes.

THE WITNESS: Yes.

MR. HARRIS: You're right. Exhibit 6 starts
off with the circular cne, doesn't it?

MR. MONCO: Yes.

MR. HARRIS: Okay. And I may have said
*Exhibit 7" a little earlier.

MR. MONCO: I don't believe so. I think this
is the first time I heard you say it.

Am I correct?

THE COURT REPORTER: To my knowledge.

MR. MONCO: I think it's the first time you
said "Exhibit 7."

MR. HARRIS: Well, wash my mouth out with
soap.
BY MR. HARRIS:

0. Well, let's talk about multiple zero 32
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on Exhibit 6, then.
A. All right.
Q. My primary question again is: What is

it?

And then in trying to get to that
first, I'm going to ask you if it isn't just a
pair of burners in parallel.

A. Wwell, I don't know what *"just a pair of
burners in parallel" exactly means. We do have
adjustment capability on each of these.

Q. Where does it say that they can be

adjusted independently?

A Adjusting flame size, No. 3 of the
instructions.

Q. "Open gas valve," it starts?

A. Yes. And I don't know what -- "or your

built-in gas shutoff valve wide and light burner.

Using a screwdriver remove plug in top of hearth

elbow 'C.'"
Q. 2nd it only shows one Hearth Elbow C?
A. Yes. However, I believe -- let me

see -- that obviously there is another -- there's

another what you would just call the parallel

system here.
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And, again, I have to -- I think that
both of these -- there are two Hearth Elbow Cs
here, although it is only documented that there is
cne.

Q. And indeed there appears to be a little
bit of difference in the fitting on the other side

opposite the Hearth Elbow C that's identified,

doesn't there?

A. There does appear to be a slight
difference.

Q. Yes.

A. But if you look at the -- above No. 3,

it does say, “Separate connections are made to

each using hearth elbows 'C' and tubing with
compression fittings 'D'. Buxiliary valves are

used, " such and such, whatever.

So 1t --
Q. Let me read it again.
A. Yes.
Q. Where are you reading at?
A. No. 2.
Q. No. 2. Let me read it.

Let me ask you how the gas flows --

AL Well --
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Q. -- through that device.
A. I think, in this case, the gas comes up

from what would be the middle arrow of the three

Arrows .
Q. On the left?
A. Yes.

MR. MONCO: Why don't you identify it? Are
you referring to this in parentheses (indicating)?

THE WITNESS: Yes.

MR. MONCO: Okay. Why don't you just say

where it is you are referring to in parentheses --

BY THE WITNESS:

A. Underneath it says "(1/2 inch 'T.‘')*®
That looks like what it is. And "2 (1/2 inch
close nipples.)"

BY MR. HARRIS:

Q. What does it mean when it says that
“Auxiliary valves" -- and there's a big
blanked-ocut part -- "are used only when fireplace

has no built-in valve, and must be ordered
separately"?
A. I don't know. This is such a long --
Q. You don't understand -- you don't

understand what that means?
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A. Well, I think I understand what it
means, but I can't be certain. This is from

probably the late '60s.

Q. Do you sell it now?

A. NoO.

Q. Have you sold it during your tenure?
A. Oh, yes.

Q. When did you quit selling it?

A. You know, I think that the -- if it

includes RF2s and RF3s, I think that it we quit

selling in the early '90s.

Q. Why did you quit selling it?
A, I don‘t know. I -- I don't know. I'm
just stating to you that they went off -- by the

way, we may not have stopped selling them
altogether, but they went off our price list.

Q. You don't know?

A, I would think that if somebody needed

something like this right now, that we would be

able to make it.

Q. Well, not being iffy about it and
agreeing with you that you might make it, do you
know that you have since the early '90s? Tell me

about what you know rather than what you guess.
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A. The only thing I can tell you is I
think we've given you some price lists, and if
they were on the price list, then they were
certainly sold. And I think it's about '92 or '93
that they -- the RF3s. 1t may be later than that.

Q. Where is my price list? I didn't know
I had one. Maybe I do.

A Well, I know you have one back from
quite significantly before that to show you how --

how long we've had them.

Q. Yes? That doesn't --
A. Yes, '74 or '77 or something.
Q. That doesn't help me a bit on the

question I've asked you.

A. Right. That's right; But I can
certainly provide you with a price list.

Q. It's not a significant item in your

inventory for sale, is it?

A. As of now?

Q. Yes .

A. No, it is not.

Q. And it hasn't been for several years,
has it?

A. That is correct.
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isn't quite as successful as you had hoped; isn't

And the most common reason to drop down

that true?
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A. That's the most common.

Q. Let's look at 34 --

A. Okay.

0. -- and get on through these, multiple
zero 34 as a part of Exhibit 6.

MR. MONCO: Are you skipping 337

MR. HARRIS: T thought we had done 33.

MR. MONCO: HNo. You had just done 32,

THE WITNESS: We'wve done 32.

MR. HARRIS: I don't have 33.

MR. MCNCO: It was on the document.

MR. HARRIS: I don't have 33.

THE WITNESS: You sure you don't have it
after 347

MR. MONCO: Do you want me to make you a
copy? Because we have -- we both have 33 here.

MR. HARRIS: Well, for goodness sake.

Yes, that's one way to do it, I guess,

sure.

MR. MONCO: Okay.
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{WHEREUPON, there was a short
interruption.})
BY MR. HARRIS:

Q. Let's take a look then at 33, which I
appreciate a copy of. I did not have it in my
notebook.

What kind of a system do we have here

in 33, multiple zero 337

A Yes, this is a burner system.

C. It has two parallel burners, does it
not?

A. It has two burners, yes. It would
likely be used as a see-through. It doesn't have

to be used as a see-through.

Q. Now, is a see-through, to go back to
it, one of these situations where on both sides
yvou can get a view of the fireplace?

A. Yes.

Q. Where does the gas come in, and just
how does the flow take place in this particular

item?

A. Well, it locks to me like the gas comes

in from the bottom, if you have the picture turned

so that you see the writing "Burner Assembly" is
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on the bottom -~
Q. Let me get my glasses on.
A -- 50 the writing that says "Burner

Assembly" is on the bottom left.

There you go.

Q. All right.

A. Okay.

It looks to me as if the gas is

coming in from the right bottom side.

Q. Well,

I can't find -- I can't find

anything that looks like a tube or indication of

it.
A. Well, there's an air mixer there
that -- a wire spring.
Q. Are you talking about the top of the --
A. No, the bottom.
MR. MONCO: He's over here. He's over on

this side (indicating}.

MR. HARRIS:

MR. MONCO:

(indicating) .

THE WITNESS:

BY MR. HARRIS:
Q- Okay.

and --

He's here (indicating)}?

The gas is coming in here

The bottom.

But you said a burner assembly,
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A. I'm sorry. I was just trying to orient
you.

Q. That's way down at the other end.

A. Yes. I'm sorry. I was trying to
orient you --

Q. Okay.

A. -- on the page, and then I said to go
to the bottom right.

Q. Okay. BAnother way to do it is, it says
"air shutter" there --

A. "Ajr shutter," "air mixer," and then
“wire spring."

Q. "Wire spring."”

A Before "air mixer," an "HC-5 adapter,"
which geoes off the page.

Q. And you think that the gas comes in
there, right?

A. Yes.

Q. And then flows obviously downward
through -- looking at the page going downward,
through the tube that it's entered.

And then where dces it go?
A. Well, if -- I'm going to look at it

like this, just to -~ and {indicating) --
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0. All right.

A. So you can -- if you can, then we'll be
talking about the same -- it flows from right to
left (indicating).

Q. From right to left?

A. There you go. And then goes --

Q. I have to put something on the record

so we can tell what we're talking about.

It flows through the pipe-like member
that is on the right side of this 33, 000033.
It's on the right side of it. It flows down
through it, right?

A. Well, you say "down." I think "down"
would be the way that you would talk about it.
It's going downstream; the gas is. It's going to
the left on the drawing.

0. Okay.

MR. MONCO: Bill, if you want me to, I can
get a red pen, and we can have the witness mark
the exhibit with the direction of the air flow.

MR. HARRIS: I think that would be easier if
we did something like that.

MR. MONCO: Yes. Hold on. Yes, I think it

would be clear on the record also.

JT-APP 1754



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

122
MR. HARRIS: I think he'd be doing us a
favor.
{WHEREUPON, there was a short
interruption.}
MR. MONCO: We're back on the record.
We have provided the witness with a red
pen, and I believe the question is now --
MR. HARRIS: Okay.
MR. MONCO: -~ trace the gas flow.

BY MR. HARRIS:

Q. You could do that just by a series of
arrows --

MR. MONCO: Correct.

BY MR. HARRIS:

Q. -- coming around.
A. Yes. And I can again only tell you,
although -- I can only tell you that this is what

I would expect.

Q. Okay.

A. I cannect --

Q. You say there's some degree of
uncertainty?

A. Not very -- well, some, yes, some small
degree of uncertainty. It seems to me quite clear
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that the gas is coming in from here ({indicating).

Q. Pretty -- bear down fairly hard so it
will make good arrows.

A. (Indicating.)

MR. MONCO: Let the record reflect that the
witness is now placing red arrows --

THE WITNESS: Over the words.

MR. MONCO: -- in the direction of the flow
of the gas to the system shown on 000033,
BY MR. HARRIS:

Q. Now, you're drawing an arrow -- or just
drew one through an elbow, did you not?

A, That is correct.

Q. That's not a valve, though, is it?
That's an elbow?

A That is a street -- you call it a
street elbow. It's just an elbow. And then
there's a nipple, two nipples and an extension

piece, and then we come to a hearth elbow

{(indicating) .
Q. Okay.
A. And that's a valve (indicating).
Q. Ckay.
A. And then we go (indicating) --
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Q. Well, let's go on with the flow.

A. (Indicating.)

Q. Okay. And I would suggest --

A. Would you like me to --

Q. -- at the point where you have the
valve, that you put a “V" over it in red.

A. I'11 put "valve."

Q. Right, whatever you like. Just the ®*v"

will do. The record will show it.

A {Indicating.)

MR. MONCO: And the witness has marked the
document as such.
BY MR. HARRIS:

Q. And then your flow comes right on

around, correct?

A. Yes, sir.
Q. Tt seems to me from looking at them
that the two burner units here -- and we can agree

there are two of them, can't we, twoc burner units?

A. Looks it -- yes.
Q. They look to be identical, don't they?
A. In this drawing, they do look to be

identical in size.

Q. Now, without trying to argue the point,
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I just will ask you: What is it that makes you
think that the wvalve that you have located is

indeed a valve?

A. Oh, I know it's a valve.

Q. How?

A. It's an HE-1. 1It's a hearth elbow. It
says 1it.

Q. Help me .’

A, Over on the left there, it's dark

(indicating) .

Q. Oh, it runs into the darkness, doesn't
ig?

A. Yes, yes.

Q. Yes. Okay. I see what you're pointing
out .

Now, let's take a look at the very next
number in this series, which 1s 000034.

A. Yes, sir.

Q. And off the record I think we both
noticed that they were relatively similar, it and
337

A, Yes, sir.

0. Would you comment as to whether there

is any difference --
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A. Looks --
Q. -- or not and what it is?
A. There seems to be a difference where

the hearth elbow is, at that point, which is on

the upper left of the drawing.

MR. MONCO: Give the number of the drawing.

THE WITNESS: Drawing 34.

BY MR. HARRIS:

Q. Can you locate it by putting where the

valve is or the hearth elbow?
A {Indicating.)
Q. You used the pen, the red pen again?
MR. MONCO: Right. He's marking it in the
red pen, as done previously on Page 33.
BY THE WITNESS:
A. "X" -- should I put “HE" or --
BY MR. HARRIS:
Q. It doesn't matter as long as you let
the record know what you put.
MR. MONCO: Right. So mark it in red as
you -- and what it is.
BY THE WITNESS:
A. {Indicating.)

MR. MONCO: Let the record note that the
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1 witness has circled the hearth elbow markings on
2 000034 in red.

3 BY MR. HARRIS:

i 4 Q. And do you believe that the flow goes
5 in the same direction as in the prior drawing --
6 A. Yes, I do.

7 o. -- that is, the Drawing 337

8 A. Yes, I do.

9 Q. And do you agree that the burners

10 themselves are substantially the same?

11 AL They're a little bit different, but

12 they're reasonably the same. Tt looks to me like
13 the bottom burner is a little longer on this one.
14 Q. What do you think this one was made
15 for?

16 A. I think that this -- I don't -- I think
17 that this one was specifically -- this one is a
18 specific case where there was a need to regulate
19 the second burner.
20 MR. MONCO: When you say "this one," you're
21 referring to the --
22 THE WITNESS: I'm sorry.
23 MR. MONCO: -- Drawing 34.

24 BY THE WITNESS:
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A. 34 was specifically because -- again,
it looks like it's easier to do on 34 from the
drawing because the screw that -- the regulating
screw is right up on top there. It doesn't seem
as easy to do, although it's doable, on 33. So I
think 34 is a clearer -- it's clearer to me that
it's meant for that purpose.
BY MR. HARRIS:

Q. Do you have any idea of what purpose
that it was sold for or advertised for apart from

what it might do?

A. Yes, I have an idea. I think that what
we sold them for was so that a person could
utilize a single burner and not a second burner or

could utilize a single burner and use a second

burner --
Q. 1 see.
A. -- on see-through installations, or

maybe utilize the second burner at a lower level
than the primary burner because they may have
spent more time in the bedroom or whichever room.
Q. I understand.
MR. HARRIS: I hope 37 is the next number

that you have.
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MR. MONCO: Well, actually I have 35 and 36,
if you're missing those.

MR. HARRIS: I'm missing those. And let's
somehow share so we don't have to go punch some
more. I can always gel a copy out of here if
necessary. I don't want for you to have to take
your time.

MR. MONCO: Just use mine then. You can use
mine because the witness has that --

THE WITNESS: Okay.

MR. HARRIS: I'm trying to see what happened
here. 7It's obvious that what happened was
something was left out, right?

BY MR. HARRIS:

Q. We just finished 34.
A Yes.
Q. And my next one here is 37, and you

have here --
MR. MONCO: 35.
BY MR. HARRIS:
Q. -- 35 and 36. COkay.
Can you give me some general
explanation first on 35, 0000352

A Yes, sir. This is a price list.
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And what kind of a date are we looking

March 1st, 1977.

"Glowing Ember." It says, "See

Block I" at the top?

A. Yes.

0. What is it talking about?

A. That's the first block right underneath
it.

Q. "“1G4' Series"?

A. Yes.

Q. *Log Sets with Glowing Ember Burner"?

A. Yes. G4 has been called "Glowing Ember
Burner." We've used that terminology.

Q. That*s with a single main burner set,

correct? You don't have an auxiliary burner with

thig?

A.

Q.

involve an

A.

lower down,

0.

Not on this price sheet, no.

Do any of the items on this price sheet
auxiliary burner?

I believe all the "F* -- the Block II,
the second --

Okay. Let's look at it, then.

Are these the ones we've looked at --
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A. I believe so.

Q.- -- befcore, the see-throughs and the --

A. Yes.

Q. -- circular and see-through and more
see-through?

A, Yes.

Q. What's "standard"?

A. "Standard" means a single sided --
single burner rather than a see-through.

Q. And the "Circular* under "Golden Qak"®

has a "3" on it.

Is that a way to refer to three units?

A. That's a way to refer to three burners.
Q. And you say this was 1970-what?

A 77,

Q. Mine is -- or yours -- your copy is a

little cut off.

MR. HARRIS: You may have a better copy.

THE WITNESS: It's right there (indicating) .
I remember the prices.

MR. MONCO: Okay.
BY MR. HARRIS:

Q. I accept that as a '77.

A T think we have the actual here
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somewhere. It was pink.

MR. MONCO: Okay.

THE WITNESS: Can we go off the record for a
second? I just wanted to make a comment.

MR. MONCO: Let's wait.

THE WITNESS: Okay.

BY MR. HARRIS:

Q. I am now going on to triple --
quadruple, that is, 36, in the same exhibit.

What does it show? This is a series of
different valves that could be used?

A. Yes, valves. It just shows various
valves, valves all of which can regulate flow.
This picture -- this was a -- probably a black and
white literature sheet. This is dated 1971.

MR. HARRIS: I think I'm caught back up now
with 37.

MR. MONCO: Yes.

MR. HARRIS: Do you have any after 3772

MR. MONCO: The only thing that I have after
37 is -- somebody attached to our document a Joint
Motion for Extension of Discovery Cutoff.

MR. HARRIS: I don't know why.

MR. MONCO: 1'1l1l tell you what. If you want

—
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to do it by agreement --

THE WITNESS: The first date was October 3rd.

MR. MONCO: If you do it -- wait a second.
Don't talk over.

THE WITNESS: Oh, I'm sorry.

MR. HARRIS: I would extract that.

MR. MONCO: I was going to say, by agreement,
can I just take this off?

MR. HARRIS: Certainly.

MR. MONCO: And we'll take it off the
witness's copy also.

MR. HARRIS: Certainly. It has nothing to do
with what we're doing here.

MR. MONCO: Right. Okay.

Let the record reflect that I am
removing the document marked "Order Granting Joint
Motion to Extend Discovery Cutoff" from the
witness's exhibit by agreement of counsel.

Okay. So this document will now
read -- Exhibit 6 will now go from 000029 through
37, and that will be the end of it. Okay.

BY MR. HARRIS:
Q. What is 3772

A. 37 is a picture of a circular burner,
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what we call an F3.

Q. Why do you refer to them as circular
burners?

A. I think because they were used in
circular uses. There were quite a bit -- there
used to be a lot more uses of circular-type --
there used to be more circular uses.

Q. Meaning circular fireplaces, or what?

A. Yes.

THE WITNESS: Do you mind (indicating}?

MR. MONCO: You can, but we'll just mark it
as an exhibit.

THE WITNESS: Okay.

MR. MONCO: If you want to --
BY THE WITNESS:

A. Okay. It was -- I'm trying to get the
words -- the thought right.

Free-standing fireplaces used to be a
big thing. This is an example. TIt's not -- vyou
used to see -- you're certainly old encugh; I'm
old enough; you may be old enough.

MR. MONCO: Believe me, we're all old enough.
BY THE WITNESS:

I Okay. To see free-standing fireplaces,
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in other words, fireplaces in the middle of a A
room.
BY MR. HARRIS:

Q. Yes, I have seen that.

A. Yes. And they were -- a company such
as Malm, which was the largest, which is in
California, and Fire Drum, which was another
company, which is also in California, made
free-standing fireplaces. It was a business. And

it was a business of thousands of units that sort
of dried up, mid '80s, I would guess.

So when the built-in fireplaces became
the more popular way, when they started to make
fireplaces in a factory rather than have a mason
come in, these things got to be too expensive. So
there were quite a few of these free-standing
fireplaces, and almost all of them were open --
let me withdraw that. Not almost all of them.
Many, if not most of them, were open on all sides
or on many sides. So there would be a use for a -
circular fireplace that is not as prevalent today.

Outdoor fireplaces did not have
products like gas logs that were made specifically

for them. We had to make products that way, and
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they would build again a masonry-type outdoor
fireplace. Now there are 20 or 30 people building
total outdoor fireplace units --

Q. I see.
A. -- including us, with a circular

burner, but it‘s --

Q. It's different?
A. It's different, yes.
Q. Would you -- I wonder if you would take

that red pen and show me how the gas flow is in
the Unit 37.

A, I wish I could. I can't see that too
well.

THE WITNESS: But I believe I actually have
given you this picture.

MR. MONCO: Do you want to take a short
break? 1I'll see if we can find the original if
it's here.

MR. HARRIS: Okay.

MR. MONCO: Why don't we take a five-minute
break?

(WHEREUPON, a recess was had.)

MR. MONCO: Back on the record.

Just so it's clear, you're asking the
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witness to trace the flow of gas in No. 37?

MR. HARRIS: That's correct.

MR. MONCO: Okay.

MR. HARRIS: Using the red pen.

MR. MONCO: Using the red pen.
BY THE WITNESS:

AL It looks to me as if the gas is coming
from here (indicating) .
BY MR. HARRIS:

Q. Okay.

A. I don't want to draw on it. I think --

MR. MONCG: Well, here, if you want to draw
lines to trace the flow of gas, you can do it off
here in the margin, however you want to do it.

THE WITNESS: Well, what I'm saying is --

MR. MONCO: Don't draw on the exhibit
otherwise, though.

THE WITNESS: Okay. Well, then --

MR. MONCO: bDon't change the exhibit.

BY THE WITNESS:

A Okay. Then here is a hearth elbow.
There are three hearth elbows. It looks to me
like there are {indicating) --

BY MR. HARRIS:
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Q. Well, you need to identify each of
them.

A. (Indicating.)

Q. It is a little dim over there, isn't
it?

A. Yes. That's the one that I believe --
I believe there are three hearth elbows
(indicating} .

Q. So then would the flow of gas go direct
through thosge little tubes to each burner?

A. Yes.

Q. You might then put an arrow showing

that on these; not right on the thing, but just,

as he says, by it.

A. (Indicating.)

Q. You've got it done?

A. Yes.

0. Could I see it just a minute?

(WHEREUPON, the document was
tendered to Mr. Harris.)
MR. HARRIS: The ones we have drawn on, I
wish you would get a copy pretty quick to send on
to me so I'd have a copy of them. There will just

be three or four of them.
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BY MR. HARRIS:

Q. Okay?
A. Uh-huh.
MR. MONCO: “Yes. "

THE WITNESS: I'm sorry.
BY THE WITNESS:

A. Yes.
BY MR. HARRIS:

Q. And so there is no flow in that
particular item from one burner to another; is
that correct? The item illustrated in 37.

A. It looks as if there is no flow from

one burner toc another.

Q. It looks that way to you?

AL Yes.

Q. And it looks that way to me?

AL Yes.

Q. All right.

A. It locks that way to me.

Q. What was the purpose of making it

variable in those circular fireplace arrangements?

And by "variable," I mean the variance between
burner units.

A I would -- I think that people wanted
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different size flames, flame presentation at

different places.

Q. In the room?
A In or out.
Q. Yes.

A. Yes.

MR. HARRIS: Now we get a No. 7.
(WHEREUPON, a document was marked
Bortz Deposition Exhibit No. 7, for
identification, as of 10/5/01.)

BY MR. HARRIS:

Q. My question on this item is pretty

direct and short.
Do you recall having seen this letter

at or about the date on the letter? And I'm
talking about 000050, Exhibit 7.

A. Yes, I do.

Q. It's true, is it not, that the letter
did not in any way cause you to quit making your
auxiliary burner?

A. Yes, that is correct.

Q. And by "your auxiliary burner," I'm
talking about the one in issue in this case.

A. That is correct.
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Q. Had you known about this patent

previously to the letter?

A, No.

MR. HARRIS: Do you have some kind of a clip

you can put on this?

(WHEREUPON, there was a short

interruption.)

(WHEREUPON, a document was marked

Bortz bPeposition Exhibit No. 8, for

identification, as of 10/5/01.)

BY MR. HARRIS:

Q. We have multiple pages here. I'd like

for you to flip through these pages and see if you

know what they are and can give me some idea as to

what each or each group is so I can figure why

I've got them.
A Okay.

Q. They were produced to me,

and I'm happy

to have them, but I don't know what to do with

them right now.

A. Okay. May we do them --
Q. You can do them any way you want to.
A. -- a group at a time?

MR. MONCO: sure.
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BY MR. HARRIS:
Q. And identify them by the --
MR. MONCO: Just refer to the page numbers.

BY MR. HARRIS:

Q. -~ the document numbers.

A. 00 --

Q. And you don't have to put all those
zeroes.

AL -- 54 --

Q. You can just say "54."

A. 54 through 58 are various testing that

we've done. I think it may be mislabeled, but
this is testing that we were doing. I believe
this was to see if we could get an AGA
certification. This is very -- this looks very
much to me to be what -- the kind of testing you
would do to receive AGA certification on Page 1.
Again, I believe that Page 55 again may
be mislabeled, but I think it's a part of the same
thing.
Page 3 would be --
MR. MONCO: Don't refer to "Page 3."
BY THE WITNESS:

A. I'm sorry. DPage 56 would be similar
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except it would be -- instead of natural gas,
which was -- Page 54 and 55 had to do with testing
natural gas; Page 56 has to do with testing
propane.

Page 57 has to do with testing a
different log set with that burner system or
burner combination.

BY MR. HARRIS:

Q. Can you tell what the burner
combination is?

A It looks like the -- what we would want
to have as AGA certified, so it would be a G% with
the ember booster.

They all would -- even though they say
"G4," these are -- once they become AGA certified,
they then become called G5s. I just think there
may be -- this is certainly -- this is the
specific piece of paper that has to do with AGA
testing, the first document.

50 these are to test to see if we can
receive AGA certification on this combination.

As 1 said, Page 56 is propane. Page 57
1s natural gas on a different kind of log set.

And I can't tell you what 58 is.
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Q. Okay.

A. Pages 59 through 61 are also testing
for -- I'm quite sure, for certification by AGA.
And it looks like we're getting results of
temperatures at various places.

Q. Now, is that on 60 you're talking
about?

A. It looks like -- 60 and 61 look like

they're temperatures
0. Do all of

way?

A. Yes, I believe so.

these involve the EMB in some

I'm quite certain.

Pages 62 through 66 also involve this

burner combination.

certificatiocon.

Q. Does that
Assocliation?

A Yes, sir,

called CSA, Canadian

Q. Really?
A. Yes. You
AGA 1s alsc a -- the

They are also for AGA

stand for American Gas

which, by the way, is now

Standards Association.

can't even use "AGA" because

group of the local

distribution gas companies, the association. It

goes to Washington.

And so they separated a
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lab --

Q. I understand.

A. -~ and Canadian bought it. But it's
the same test -- it's under the same testing
standards. I can -- it says the test standard.

And I believe --

Q. You better believe the law is involved
somewhere in that.

A. I can tell you in a minute if you want

to go off.
MR. MONCO: No. Why don't you just go ahead?
THE WITNESS: Okay. 1t doesn't really have
to do with this.
BY THE WITNESS:
A, I beliecve that we are testing the unit
with various different valves, different types
of -- when I say "valves," now I'm talking about
safety pilot valves, not valves -- different --
BY MR. HARRIS:
Q. Not valves for the auxiliary burner?
A Yes, not having to do with the ember
boosters, different safety valves.
Q. Okay .

A. I can see that Page 64 and €3 have a
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different valve than the earlier ones. These from
62 on look like we're testing with a different
valve, a different safety valve --

Q. Okay.
A. -- not a different ember valve.

And 66 looks that way. And I've got €5
after 66 myself. I don't guess it matters. And,
again, we are doing‘~— it's the same thing again.
These are tests that we're running for AGA
certification, and this one is we're testing a

different type cf log set.

Q. Yes.

A. And --

Q. What page are you to now?

A. Well, I started on 65. I then went to

67. And there we are testing a different size log
set on 67.

You have to do all this. We have an
AGA-certified laboratory in our facility. So us
doing it means that they don't have to do it and
means that we save some money --

Q. I see.
A. -- although this we would have to do --

I think most or all of this we would have to do
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anyway to provide the information.

Again, this is just a different size
log set. I'm sorry. 68 is a different size log
set.

And 69 is a different size log set on
propane .

70 is a different size log set, a
larger cne. The other ones were smaller than --

Q. Okay.
A -- than the 24 that I've been sort of
giving you as the standard set.

And 77 -- and 71 looks to me to be for
the different size -- for the larger log set.

And then 72, it's also the larger size
log set with probably a different safety wvalve.
72 and 73 are the larger, 30-inch log set with a
different safety valve. I'm sorry.

And then 74 is -- looks like a -- bhack
to a 24-inch set. Some temperature testing; I do
not know why.

74, 175, 76, 77, 78, and 79 are
obviously temperature tests, but -- again, for
AGA.

And then 80 through 85 -- let me see if
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this is right -- are also tests. And there are
several different, again, safety valves involved
in the tests, including remote -- remote valves.

And then 80, 81, 82, 83, 84, and 8§
look pretty similar because they are. I have two

copies of them. Lucky I caught that. They look

the same.
So these were tests to obtain
certification.
Q. What do these have to do with the EMB?
A. Well, they were to obtain certification

on the EMB; on the EMB --

Q. In conjunction with --
AL -- with the AGA -- the G5 (indicating}.
Q. Ckay.

MR. MONCO: Refer to the document number.
BY MR. HARRIS:
Q. What document are you referring to?
AL Document 2.
MR. MONCO: Exhibit No. 2.
BY THE WITNESS:
A. I'm sorry. Exhibit No. 2.
BY MR. HARRIS:

Q. They really don't have anything to do
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1 with telling us anything about the structure as

2 such or the directions of flow or the valves as

3 such? They just give us some values of

4 performance, isn't that correct, performance

5 values?

6 A. Yes, I think that's a fair statement.
7 Q. I'm trying to find cut if there's

8 anything in these documents that really has much
9 relation te the controversy, to be frank with you.
10 A, Yes, I understand. And I -- if you

11 said they don't have much, I might tend to agree.
12 Q. Well, let me ask you --

12 A. I don't --

14 Q. Let me ask you this --

15 A I don't want to --

16 Q. None of these are tests of the

17 plaintiff's equipment, are they?

18 A. No.

19 Q. It's all Peterson equipment?

20 A, Yes.

21 MR. HARRIS: I'd like to have about five to
22 ten minutes to get reorganized a little bit so I
23 can see where I'm really going.

24 MR. MONCO: Sure, that would be fine. It's
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4:00 o'clock. Do you want to reconvene at 10
after 4:007?

MR. HARRIS: That would be fine.

MR. MONCO: Okay.

(WHEREUPON, a recess was had.)

MR. HARRIS: I would just like to get

something identified here, 000038 through 000049.

We can mark it as an exhibit.

(WHEREUPON, said document was wmarked

Bortz Deposition Exhibit No. 9, for
identification, as of 10/5/01.)
BY MR. HARRIS:
Q. Is there a relationship between the
different pages in that exhibit?
A. I believe that -- yes, I believe that

this is a 12-page catalog that was put out by

Peterson.

Q. What date?

A. I might be able to find it. I think it
was 1974. It was before I became involved with

the company, which was 1977, and I think it was
74 .
Q. So you can identify it as an early

catalog of the company's, correct?
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1 A. Yes. Yes. On Page -- the last page,
2 it does say, "Robert H. Peterson Company, a
3 Division of Beatrice Foods.*"
) 4 Q. Okay. Really all I wanted was an ID.
5 That's fine.
6 A. Okay.
7 Q. Now, we have an Exhibit 3 that might be

8 of some help in the questions 1'm going to ask you

9 next.
10 MR. MONCO: Exhibit 3. Okay .
11 MR. HARRIS: Counsel, T have a guestion to

12 ask you too.

13 In our notice, we had asked that if you
14 would, to bring along some additional documents,
15 and I don't know whether you did or not. Those

16 documents for the most part had been asked for in

17 the earlier document request.

18 MR. MONCO: I think we produced --

19 MR. HARRIS: You brought me two.

20 MR. MONCO: Right.

21 MR. HARRIS: I haven't really looked at them
22 yet.

23 MR. MONCO: 1 believe -- T believe one of the
24 sheets, 000087, is a cost sheet which I believe is
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responsive to your request. And 000088 is, I
believe, another advertisement, although I
certainly would like the witness to identify that
if he can.

THE WITNESS: It is a sales or marketing
sheet which shows our various -- or some of our
various accessories and includes the Ember Flame
Booster.

MR. HARRIS: Let me look at it just a minute.

I just want to be sure that we get
enough to pretty much fulfill the request --

MR. MONCO: Okay.

MR. HARRIS: -- if you have such things.

MR. MONCCO: TIf I may suggest, you may want to
inquire of the witness on this document, and he
may be able to flush this out for you and explain
to you the cost factors.

MR. HARRIS: All right. That's good. Well,
I certainly will try that.

(WHEREUPON, proceedings were had
which are designated Confidential -
Attcorneys' Eyes Only and are bound

under separate cover.)
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(WHEREUPCN, the following
proceedings were had not designated
Confidential - Attorneys' Eyes
Only:)

MR. HARRIS: We had also asked about
customers. This came in our -- first of all, in
our document request of you some time agc, our
Request No. 13, and T believe we repeated that as
a request along with the 30(b) (6).

MR. MONCO: I think we had an objection to
the document request with regard to specific
customers, and I will further state an objection.

Let's see.

MR. HARRIS: You read it and tell me what the
objection is.

MR. MONCO: Okay. Can I step out and speak
with my client for a second, please?

MR. HARRIS: Sure.

MR. MONCO: Thank you.

MR. HARRIS: And you can try to withdraw that
thing if you want to. It's a little late.

(WHEREUPON, a recess was had.)

MR. MONCO: Okay. We can go back on the

record.
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We're going to object to producing any
customer lists for the reasons that the parties in
this case are direct competitors, and there has
really been no need demonstrated for a customer
list at this time.

This is extremely sensitive information
in the mind of our client, and absent some
demonstration of a kequirement or a need,
particularly since whatever recovery here would
be obtained, if any, by your client, would exempt
any customers out of the case in any event from
any further damage claim by your client, at this
time we're going to decline to produce any
customer list.

MR. HARRIS: We may have a little bit of a
problem with that because of our view of
inducement of infringement and contributory
infringement, along with regular infringement.

MR. MONCO: I understand your position, but
as a practical matter, if there's any recovery had
by Golden Blount against the defendant in this
case, it would in any event cover any damages that
might be recoverable. I mean, you can only get

one recovery from -- per infringement, and if
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1 you --
2 MR. HARRIS: Well, we don't want anything
3 from the customers. We don't want that. But you

4 know there's a rule that says that you can't have

S contributory infringement without there being a
6 direct infringement.

7 MR. MONCO: Correct.

8 MR. HARRIS: And we view some of the client

9 list as carrying the log set itself as well as the

10 accessory to -- as well as the EMB.

11 Now, by stipulation or something, I'm
12 sure we can work out a way to avoid --

13 MR. MONCO: I think I see what you --

14 MR. HARRIS: -- fiddling around in that area

15 because we all know that most at least, if not

16 all, of those kits went to someone with a G4 --

17 MR. MONCO: Okay.

18 MR. HARRIS: -- unless they ordered a G5 that

19 already had it. So we know that. And so the --

20 that may not take care of everything I have in the
21 way of a need for knowing something about the

22 customer list, but it will take care of a big part
23 of it.

24 And let me think about our needs too --
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MR. MONCO: Sure.

MR. HARRIS: -- on the other part.

Now, I want to peint out to you: You
have been previously asked for that on a document
request.

MR. MONCO: I understand.

MR. HARRIS: And you said you'd give it to
us.

MR. MONCO: I understand.

MR. HARRIS: And it's clear as it can be.

MR. MONCO: I understand.

MR. HARRIS: And I -~ I don't know. Just
because of that is not reason enough to have a
multi-thousand dollar fight about the thing.

MR. MONCO: I understand. What I would
propose is if you could put a proposed stipulation
in writing te us, we could consider that and see
if we can't alleviate the need for an exchange of
actual customers.

MR. HARRIS: Okay. That's a possibility.

MR. MONCO: But I think there's a way that
you can get what you need, which you may very well
be entitled to, without getting into the customer

list.
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MR. HARRIS: Well, we do not have a pan, and
this does not enable us to take the entire
assembly and see on an orientation basis just how
we think it works.

MR. MONCO: Well, let me just say that --

MR. HARRIS: And so I need to --

MR. MONCO: -- if you need a physical
exhibit --

MR. HARRIS: I do.

MR. MONCO: -- of the accused product, we
would -- we would certainly sell you one, make one
available to you for a price. You can just
purchase one, and we will go ahead and make
arrangements to get that to you.

MR. HARRIS: It may be only the pan that we
need, because I know that Golden Blount has the
tube itself. He has the -- what you consider EMB,
and we've been told that the pan is not part of a
kit, and I wouldn't argue with that at all.

MR. MONCO: Okay.

MR. HARRIS: But I have my needs apart from
that argument.

MR. MONCO: No, I understand.

MR. HARRIS: And rather than go out and
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fiddle around looking at different customers to
see what their pans look like and where they put
the front part and just how high or low the thing
sits, all of those things --

MR. MONCO: Sure, sure.

MR. HARRIS: Well, I can see you understand
mj problem and --

MR. MONCO: I do, and I think that providing
you with a physical exhibit --

MR. HARRIS: Good.

MR. MONCO: -- of the accused product, if
that's what you're looking for, I think that that
can be arranged.

MR. HARRIS: I would like that.

MR. MONCO: I think that could be arranged.

MR. HARRIS: Those were the two major things
that I would want.

MR. MONCO: Okay. &nd then we can work on --
I think I know what you're looking for with a
stipulation, and I think with that we can work on
it and arrive at an agreeable response to that.

MR. HARRIS: As of this moment, I won't agree
that we will accept anything like that, but 1'11

certainly agree with you that we will try --
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MONCO :

together on it.

169
Okay.
-~ and see if we can't get

And I think you already know me

well enough to know that I will try.
MR. MONCG: And so will we.
MR. HARRIS: I believe that too.

MR. MONCO: I'm sorry. Go ahead.

MR. HARRIS: We're getting close to being

through. I had some random thoughts, I believe,

I wanted to ask about.

BY MR. HARRIS:

Q. The letter from Tucker, Exhibit
No. 50 -- no, not Exhibit No. 50 -- Bates No. or
Document No. 50, I believe it was.

MR. MONCO: Is that -- okay. That's
Exhibit 7.

MR. HARRIS: Yes.
BY MR. HARRIS:

Q. You said that's the first, I believe,

that you knew --

A. That is correct.

Q. -- about the patent, didn't you?
A. Yes.

Q. Do you know if anybody else in the
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company knew about it before that?

A. I don't know for certain, but I
would -- I believe sincerely that nobody knew
about it.

Q. Now, you understand that counsel has

elected not to claim an opinion relating to
infringement or noninfringement in connection with
the litigation, to avoid time and the expense, the
difficulties and whatever else associated with
going into the question of legally what happened,

what happened in the law firm, and so on.

Do you understand that?

A. No.

MR. HARRIS: Well, T imagine counsel knew
what counsel was doing.

MR. MONCO: I think so.

MR. HARRIS: And if you want to confer about
that, fine, but I wanted you to know about it too.

THE WITNESS: Would you repeat what you --

MR, HARRIS: So you won't be able at trial --
you won't be able at trial to rely on an opinion
of counsel to avoid what we call willful
infringement.

That doesn't mean you would necessarily
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be a willful infringer just because you didn't
have an opinion of counsel, but an opinion of
counsel is cne of the main ways that people often
defend against the notion that they have so-called
willfully infringed.

Now, pardon the law that I'm talking
here, but I think I have a reason to. I want you
to -- I want you to understand too. So if you're
questioned or some of your people are guestioned
at trial, that you'll understand that we'll be
very much adamant against the notion of anything
about an opinion of counsel.

MR. MONCO: Why don't we take a -- wait
just -- why don't we take a break for a couple
minutes?

MR. HARRIS: Sure, I understand

{WHEREUPON, a recess was had.)
BY MR. HARRIS:

Q. The documents that have -- you have
been shown today and that have been made into
exhibits, is it your belief that they are out of
the company's files and records?

A From the company?

Q. Yes.
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A. Yes.
Q. And that they're authentic documents?
A. Absolutely.
Q. And that as far as you know and

believe, that whatever they purport to say is
true, as far as you know?

A. Yes, sir.

Q. To the extent that any of them are
actually records of what's been done, would you
agree that they were business records made in the

ordinary course of business?

A. I'm not sure what you mean by that.

Q. I'm not too sure either in this
particular set because most of everything we have
is not a daily-record-type thing. We've got a
number of advertisements and things of that
nature.

But on the other hand, you have got a
document that‘s been compiled to show sales, and
you've got a document compiled like Figure 3.

MR. MONCO: I think it's Exhibit 3 you're
referring to.

BY MR. HARRIS:

Q. Exhibit 3, T mean.

JT-APP 1805
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l 1 A. Yes.
2 Q. And then the last one that we have --
' 3 what is that? Is it Exhibit 107?
) 4 A. Yes.
. 5 MR. MONCO: Exhibit 10, right.
6 BY MR. HARRIS:
l 7 Q. Exhibit 10.
8 You think those two were made in the
l 9 ordinary course of business and for the business?
10 A. (No audible response.)
l 11 Q. They're authentic?
12 k. Yes, abhsolutely.
' 13 Q. And they were made in the course of
14 business?
l 15 A. I wish I --
l 16 MR . MONCO: Well, let me just add --
17 THE WITNESS: What does that mean?
' 18 MR. MONCO: Are they maintained in the
19 ordinary course of business, or were they created
" 20 for the purposes of this lawsuit? In other words,
21 were they created in response to requests of
. 22 opposing party for information?
23 THE WITNESS: This was created
' 24 (indicating) --
1
|
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MR. MONCO: When you say “this,® "this" is
Exhibit 3?7 Exhibit 3.

MR. HARRIS: Yes.

THE WITNESS: -- because it was requested.
BY MR. HARRIS:

Q. The one that you don't know what the
last column is on it?

A. That's correct.

Q. I don't -- I didn't regquest that last

column, so I can't --

A I just -- I couldn't -- well,
unfortunately --

MR. MONCO: I'm not sure, but I believe that
Exhibit 3 was created in response to a request
from you with regard to sales information, revenue
information for the company.

BY MR. HARRIS:

Q. I'l1 put it another way, then. Do you

adopt those two as being correct subject matter of

the company and being authentic and being

Areliable?

The two I'm talking about are 3 --
MR. MONCO: Exhibit 3 and Exhibit 10.

BY MR. HARRIS:
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Q. Exhibit 3 and Exhibit 10.

A. This is authentic and reliable. This
is informaticn provided -- somebody in our company
went through and --

Q. Okay.

A. -- got every -- he may have missed one.

Q. Sure, I understand.

A. You know, it may not be perfect, but it
is --

Q. But ycu adopt it. T just want it to
where if we want to use it --

A. I guess that's correct.

Q. -- if we want to use it as an exhibit,
we can. Okay?

A. Yes. I mean, it's our best -- the best
we could do to do this.

Q. Okay. Now, what about -- what about
No. 1072

A. The only thing I can say is that we

spent a lot of money to get this new system in,
and I think it's right, but this is reasonably
new.

Q. And it wasn't put in because of the

lawsuit, was it?

JT-APP 1808
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A. No.
Q. It didn't have anything to do with the
request we made, did it?
A. It did not have anything --
Q. It was done in the ordinary course of

business, wasn't 1t?
MR. MONCO: Wait, wait, wait, wait. Hold on.
What was done? Are you talking about
the system, or are you talking about the document?
MR. HARRIS: The document.
MR. MONCO: CQkay.
BY THE WITNESS:
A. Yes, the document -- this document
had -- did not have to do Towe - in order to run
our business per this new system we have, we are
developing bills of materials -- bills of material
on our products.
This is the bill of material on an EMB.
This isg being done on other things. It was --
that was not done -- this specific one was done
because you asked for it (indicating).
BY MR. HARRIS:
Q. Okay .

MR. MONCO: Exhibit 10.
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THE WITNESS: Yes.
MR. MONCO: The witness is holding up
Exhibit 10.
BY MR. HARRIS:
Q. But the data bank that you took it

from, the data bank was something done in your

business generally rather than because of the

lawsuit?
A. Generally, vyes.
Q. Okay.
AL Yes.
Q. And that was something that was done as

a part of the business and very recently, was it
not?

A. Yes.

Q. I believe you just said that you just
started the gystem?

A We began the new system on August 1lst,

and that should have meant that most of these

would have been done by August 1st, but you and I
both know that that isn't done, and I do not know
when this was done. I only know that this was
sent to me yesterday (indicating}.

Q. "This" being --

JT-APP 1810
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A. This Exhibit --
Q. 107
A. -- 10, yes.
Q. And let's get down to where we got on

the other one. T think that's satisfactory to
both of us. That is, you accept that as authentic
for purposes of this lawsuit?

A. I do.

Q. Okay. That satisfies me if it
satisfies you.

AL Okay.

Q. Did T understand you to say that the
company started making or maybe it was selling the

EMB coincidentally on the day that the patent

issued?
A. No.
Q. what did 1 understand you to say

happened on the day the patent issued?

A. We made a sale.

Q. Sale of what?

A. Of the EMBs on the day that the patent
issued.

Q. Oh, it was just one of the sales out of

the list, then?
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1 A. Yes.

2 Q. You had been selling it earlier?

3 A. Yes.

4 Q. Okay. Do you know if your company was
| S aware of Golden Blount's auxiliary burner device

6 at the time that yours was made?

7 A. Aware -- were we aware --

8 Q. Yes.

9 A. -- at the time the EMB --

10 Q. At the time --

11 A -- was designed?

12 Q. I didn't say designed.

13 A. Oh, I'm sorry.

14 Q. But that would be fine if you want to

15 put it that way. If you can tell me when it was

16 designed --

17 AL Yes. Well, that's -- that's a very --

18 that's a difficult question, and I changed your

19 question because I --

20 Q. I like your question as well as mine.
21 A. Okay. But I really -- I think probably
22 not .

23 Again, your question was: Were we

24 aware that a product -- that Golden Blount had a

JT-APP 1812
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Yes.

-- before this date?

Before what date?

I‘m sorry. Before November 23rd, 1989.

what date was that? The date the

patent issued?

A.

Q.

Q.

Yes.
Okay. Thank you.
Yes. I'm sorry.

Yes. That was the guestion.

Yes. Yes, we would have been aware.

Okay. Do you know when you first

became aware?

A.

First became aware that Golden Blount

had a product?

Q.
A.
Q.
A
patent.
Q.

awareness,

Yes.
I don't know exactly. A year or two.
A year or two what?

A year or two before the date of the

Did you sell an EMB before that

the awareness that Golden Blount had

the product?
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A I would have to check. I --

MR. MONCO: If I may suggest a
question, maybe the question simply might be:
When did you first begin to sell the EMB product?

MR. HARRIS: I've already asked that once,
and he said he doesn't know. I'1l1l try. Maybe he
does know. Maybe I didn't ask it.

THE WITNESS: 'I think I might be able to find
out for you.

It was before this day. I don't think

it was -- I don't know exactly, but, you know, 1
know it wasn't many years before this date that we
started to sell that specific product.
BY MR. HARRIS:

Q. And "this date" being the November date

you're talking about?

A Yes.

Q. I haven't been asking you about that
date.

A. I'm sorry.

Q. You know, I've been asking you about

when you became aware that he sold a product,
okay, namely an auxiliary product --

A. Right .
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Q. -- auxiliary burner product.
A. Okay. And I can't tell you when
exactly we became aware.
Q. And you can't tell me when you designed
the product?
A. Not that specific product. I can tell

you absolutely that we were in the lab with

various products for years before that that were

similar.
0. That's not what I asked you, sir.
A, That's what I answered you, sir.
Q. You haven't been evasive today with me.
A. Well, I don't know how to -- I don't

believe I'm trying to be evasive.

Q. Well, let me try again.

MR. MONCO: Okay. Wait. Let's pose a
question and --
BY THE WITNESS:

A. Okay. You can try again.

MR. MONCO: Let's pose a question, and then
we'll ask the witness to answer.

MR. HARRIS: Okay. Do you want me to try
again?

MR. MONCO: Yes, let's try again.

IT-APP 1515
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1 BY MR. HARRIS:
2 Q. When was the product designed? That's
— 3 the EMB, not any other product or earlier product.
} 4 When was the EMB designed?
5 A I suspect it was designed within a few

& years, two or three years prior to November 23rd,
7 198S.
8 Q. What do you have in the way of any

9 proocf of the date of the design?

10 A. I don't know. I'd have to take a lock
11 and see.
12 Q. Do you have any documents that would

13 show that?

14 A. We may. I don't know. I really don't
15 know.

16 Q. I don't think I'm intruding on you

17 because cne of these things you were to be

18 guestioned about was the history of Robert H.

19 Peterson's develcopment of the Ember Flame Booster.
20 And that's what we're talking about.

21 A. Yes. I thought I gave a written answer
22 to that. I guess I didn't.

23 MR. MONCO: I don't know. Were there

24 responses to interrogatories that described the

JT-APP 1816
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history of this? I don't recall right now.

If he has that -- if you have an
interrogatory that we responded to that traces the
history of the EMB, it might make this a lot
easier.

MR. HARRIS: Why didn't you check that out
when you looked at this list, if you were going to
take that position? Come on.

THE WITNESS: Well, I thought I did.

MR. HARRIS: Well, I've got the
interrogatories. You told me a minute ago about
one of my interrogatories -- no. It was a
document request, saying one thing, and it said
what I thought it did.

And I'm not sure about these
interrogatories, but I'11 look at them if you want
me to. T have a right to ask the question anyway
even if it were answered in an interrogatory.

MR. MONCO: T understand that. TI'm not
telling you that you don't. I'm not cbjecting to
the question. I'm just saying that it might speed
things up if the witness could take a look at a
written response.

MR. HARRIS: Well, he can have the
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interrogatories, if I can find them.
(WHEREUPON, there was a short
interrupticn.)

MR. HARRIS: Interrogatory No. 2 in a rather
lengthy fashion --

MR. MONCO: Correct.

MR. HARRIS: -- chronicles some development
and winds up with 1997 as a date that it was put
in the catalog after having been given -- after
something similar having been given to some
customers by request. That's what I digest out of
it. It starts off with Adam and Eve.

THE WITNESS: Right.

MR. MONCO: Well, it starts off with the
development of the design of the product.

MR. HARRTS: Okay.

THE WITNESS: Yes.

MR. HARRIS: Yes. That's where that
starts --

MR. MONCO: T don't think we're talking about
the light bulb here either, so --

MR. HARRIS: Okay.

BY THE WITNESS:

A. 1 was asked --
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MR. MONCO: There's not a question pending
now.

BY MR. HARRIS:
Q. The same guestion.
MR. MONCO: Okay.

BY MR. HARRIS:

0. The same questicn.

MR. MONCO: When did we -- the question
being: When did we begin development of the EMB?
BY MR. HARRIS:

Q. When was it developed, was the
question. I'm not trying to find out about all
the efforts over the years that made little steps
forward and so on. I want to know when it was
developed.

MR. MONCO: Well, I'm going to cbject to that
characterization. The development may have been
ongolng, and indeed was ongoing, as reflected in
the Answer to Interrogatory No. 2.

BY THE WITNESS:

A It looks like it was developed in the
mid '90s.

BY MR. HARRIS:

Q. Can you relate that development to when
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the company first became aware that Golden Blount
had an auxiliary burner product?

A No. I den't -- I can't.

Q. You just plain don't know; is that itz

MR. MONCO: Wait. Can I have the question
read back, please, for my sake?

{WHEREUPON, the record was read by
the réporter as requested.)

BY THE WITNESS:

A. That's it.
BY MR. HARRIS:

Q. That's it. Okay. 1I'l1l accept that.
If you don't know, you don't know.

A. I'm searching my memory.

Q. Is there anyone in the company that
would be likely to know?

A. Of the specifics of this product,
that's the question?

Q. No. Would just be able to answer the
question that you couldn't answer just now.

A Which had to do with the --

Q. Whether the company or he knew that
Golden Blount had an auxiliary burner product that

he had on the market.
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A. Before we developed --
Q. I didn't say before you developed it.
Knew when.
A. Ch, knew when?
Q. When -- when the company knew.
A. Very specifically I don't know, but I

could again find out. My expectation is that,
again, we knew abouf a similar point in time.
I don't -- I just don't know when we --

Q. I was asking about him, not you now.
You're back to you.

A. Yes. Okay.

Q. And you're speaking for the company;
it's true. But the company doesn't seem to Know
as speaking from you, and I can understand that.

A. I would have to check to see if -- do I
write the question?

Q. When you boil the two or three
questions down, it is: Did the company know of
Golden Blount's product --

A Ckay.

Q. -- at the time that it made its preoduct
a catalog item in 199772

A. "Did the company know of Golden
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I made a specific question like that.

-- "product," the --

HARRIS :

{WHEREUPON,

Do you want to read it back?

the reporter as requested.)

BY THE WITNESS:

A.

the record was read by

“At the time that 1t made its product a

cataleg item in 1997."

MR .

MONCO :

Would you like a specific answer

if we can locate that information for you?

MR. HARRIS:

MR. MONCO:

MR. HARRIS:
specific -- well,

know what the date really was,

better.

MR,

THE WITNESS:

MR.

MONCO :

HARRIS:

company knew.

MR .

first learned of

MR.

MONCO :

HARRIS :

If I could.

Okay.

And if I could have a

that would be good.

Okay.
The date --

That is the da

te that the

If I could

that would even be

The date that Peterson Company

Golden Blount's

That's right;

his,

quote,

"ERER. "
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And I put that in quote.

THE WITNESS: Just having --

MR. MONCO: Okay. Then we'll make inquiry
for that.

MR. HARRIS: What?

MR. MONCO: We'll make an inquiry for that.

THE WITNESS: That's a very specific
question. ‘

MR. MONCO: Right.

THE WITNESS: Did the company know of Golden
Blount's product at the time that it made its
product, its EMB product, a catalog item in 19972

MR . HARRIS: Yes.

THE WITNESS: That's your gquestion.

MR. HARRIS: Yes. And I rely on the fact
that it says "became a catalog item" --

MR. MONCO: Correct.

MR. HARRIS: -- "in 1997."

MR. MONCO: Okay.

MR. HARRIS: So that part -- that part has
been answered.

THE WITNESS: I think -- well, we'll get an
answer .

MR. MONCO: We'll inguire. Okay.

JT-APP 1823
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1 MR. HARRIS: I don't know how long you want
2 to wait, but --
3 MR. MONCO: He should be home right now. Let
4 me just make a phone call.
s {WHEREUPON, a recess was had.)
6 MR. MONCO: I guess this is the final matter
7 that we're going to talk about on this.
8 Do you have any further questions of
9 the witness?
10 MR. HARRIS: I don't know. It looks like I'm
11 going tc miss my plane, so --
12 THE WITNESS: Is he going to miss his plane?
13 MR. MONCO: I don't know.
14 MR. HARRIS: 1It's an 8:30 plane. That's not

15 going too good.

16 MR. MONCO: Traffic is moving. You're

17 moving. You should be able to make that in 45

18 minutes. It's not that bad to get out there. All

is right.

20 MR. HARRIS: Maybe we ought to handle this
21 just by writing or something.
22 MR. MONCO: Well, here, let me just -- T

23 don't want you to miss your plane, but I‘ll put

24 this on the record: That Robert Peterson Company

JT-APP 1824



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

192
will be relying on opinicn of counsel, and it was
a miscommunication on our part, and we will have
and make Mr. McLaughlin available for deposition,
and that --

MR. HARRIS: I will be asking for the
deposition, and I may in this instance be asking
for more deposition from the company because
there's two sides to looking into opinion of
counsel: There's what the client heard, saw, and
received, and then there's what counsel heard,

saw, and received.

MR. MONCO: Understocod.

MR. HARRIS: And so what T will do is to move
the Court to have you guys come to Dallas. That
is what I will do.

MR. MONCO: When you say "you guys," who do
you mean?

MR. HARRIS: Well, not you, unless you want
to. They would probably need you. But Bill and
whoever would speak for the company in the matter.

MR. MONCO: Well, I believe --

MR. HARRIS: I didn't know I was going to
have this to deal with.

MR. MONCO: Yes.
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MR. HARRIS: You know that you've written a
letter where you have theoretically waived this.

MR. MONCO: I understand.

MR. HARRIS: Then I have withdrawn a notice.

MR. MONCO: I understand.

MR. HARRIS: And the judge is going to know
about all this.

MR. MONCO: I‘understand.

MR. HARRIS: I'm going to tell him about it.

MR. MONCO: I understand.

Let me just say this: That the
opinion, I believe, was tendered to Leslie, and
Leslie will be here to answer the questions for --
that you want to pose to the company, and he's
here now to answer the questions that you want to
pose to the company.

As for Bill McLaughlin, we will make
Bill McLaughlin available for deposition.

MR. HARRIS: 1In Dallas.

MR. MONCO: Now, my understanding is that you
had spoken with him about taking the deposition by
telephone.

MR. HARRIS: I did, hbut that was when we

thought he didn't have anything to testify to. He
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said he was going to take the privilege, and so I
was going to get it over with real easy. And then
we talked about, "Well, gosh, the easy way to do
this then is just I'11 withdraw the notice. You
know, you, if you want to, will indicate that
you're not going to rely on opinion of counsel."

And I believe vou're the one that wrote
the letter.

MR. MONCO: Correct. My understanding was
that --

MR. HARRIS: You're the very man who wrote
the letter.

MR. MCONCO: Correct.

MR. HARRIS: So, you know, I don't much want
to stay in Chicago over the weekend, and I don't
know how I'll get back otherwise if I don't catch
that 8:30 plane.

MR. MONCO: Well, I believe there are
probably planes. I mean, you have --

MR. HARRIS: You're going to find out
different. There are not any later ones.

MR. MONCO: T don't know if there is anything
later. But I mean, is there a plane tomorrow

morning that you can take?
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1 MR. HARRIS: Well, probably. I don't really
2 know., I don't really know.
3 MR. MONCO: Well, I'd be happy to check with
4 regard -- why don't we just go off the record for
5 a second?
6 (WHEREUPON, discussion was had
7 off the record.)
8 MR. MONCO: If'we may, why don't we go on the

9 record and just simply say that the deposition is |
10 adjourned pending further communication on the

11 subject.

12 MR. HARRIS: Yes, and it may -- as I said,

13 maybe with this witness, who has been very open in
14 all ways and been the one who is irritated to find
15 out what's happened, I really might be able -- I
16 have a rapport of sorts with him now, and I might

17 be able to handle him satisfactorily over the

18 telephone.

19 MR. MONCO: Okay.
20 MR. HARRIS: And I'm not mad at Bill about
s 21 anything, but I'm still going to try to get him to

22 come to Dallas. I think we ought to do it. I
23 think I ought to have an opportunity to look him

24 right in the eyeballs and go over the thing.
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MR. MONCO: That would be no problem. And as
I said, if you wanted to stay, Mr. McLaughlin
would be available for deposition tomorrow morning
if you wanted to have him at that time.

MR . HARRIS: Well, that's awful fine, but I
really can't --

MR. MONCO: All right.

MR. HARRIS: - because of my schedule.

MR. MONCO: I understand. 1 appreciate that.
I appreciate that.

THE WITNESS: <Can I get my briefcase? I just
want to get a card.

MR. MONCO: Sure.

MR. HARRIS: I'm glad he would be available,
but neither one of us thought we were going to
come to this, did we?

MR. MONCO: We'll adjourn this deposition at
this time subject to further examination on the
issue of attorney-client -- I'm sorry -- of
opinion of counsel regarding the patent in suit.

MR. HARRIS: BAnd at this time, we'll
reinstate the notice for the deposition of
Mr. McLaughlin, and I notice that deposition for

Dallas at our offices or any place you like at the
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earliest possible time.
{WHEREUPON, the deposition was

adjourned sine die.}
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STATE OF ILLINOIS )
) 8sS:
COUNTY OF C 0 O K )

I, BERNICE E. RADAVICH, a Notary Public
within and for the County of Cook, State of
Illinecis, and a Certified Shorthand Reporter,
C.S5.R. No. 84-1461, of said state, do hereby
certify:

That previous to the commencement of
the examination of the witness, the witness was
duly sworn to testify the whole truth concerning
the matters herein;

That the foregeing deposition
transcript was reported stenographically by me,
was thereafter reduced to typewriting under my
personal direction and constitutes a true record
of the testimony given and the proceedings had;

That the said deposition was taken
before me at the time and place specified;

That the said deposition was adjourned
as stated herein;

That I am not a relative or employee or
attorney or counsel, nor a relative or employee of

such attorney or counsel for any of the parties
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hereto, nor interested directly or indirectly in
the outcome of this action.

IN WITNESS WHEREOF, I do hereunto set
my hand and affix my seal of office at Chicago,

Il1linois, this 12th day of October, 2001.

Notary Public, Cook County, Illinois.

My commission expires June 13, 2003

C.S.R. Certificate No. 84-1461.
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By Mr. Harris (a.m. session}
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1994, 2bandaned. which 15 2 conlinuation-in-part of appl- placcment forward of the gas logs in the fireplace
cauon No 08061727, May 17, 1993, abandoned arrangement. a sccondary clopgated coals- apd embers-
(511 Int CL® o F23C /18 burner tube apparatus The assembly provides gas-fired
[52) US.Cloooo . 126/512; 126/500: 126/540: artificial logs. coals- and embers-burner apparatus for fire-
) " 431/125  Places wherein gas flow through pnmary burner tube js the
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{58)  Ficld of Search ""_""156/5:)%”5152 ;38/551023 tube positioned forward and beiow the primary burmer tube
’ ’ ’ with multiple discharge ports 1o the secondary wbe directed
(561 References Cited away from the froat of the fireplace, thus enhanclag the
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natural burn in cooperation of the fireplace draft as well as
the acsthetic beaury of the imitation burning logs. coals and
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GAS-FIRED ARTTFICIAL LOGS AND apertures. Sand is poured over the gas burner to hide it from
COALS-BURNER ASSEMBLY sight Artifical embers are then spread across the sand. In

The preseot applicaton is a coatinuatioa-in-part appli-
cauon of U.S. pateat application Ser. No. (8/276.8%. filed
Jul. 19. 1994, pow abandoned. catitied “A Supplemental
Burper for Retrofitting to an Existing Gas Log Burner
Assembly™ which is a continuation-in-part application of
U.S. patent application Scr. No. 08/061.727. filed May 17.

usc. gas flows through thc bumer and escapes through the
spaced apertures. The gas filters up through the sand uader-
neath the antifical logs. The gas is ignited and creates flames
betweea the logs. The height of the flame is coatrolled by a
primary valve which can be manipulated by the user.

Gas logs can. under these conditions. provide a great deal
of heat to a room. Also. gas logs require virwually ao effort

1993. enuded “Conuolied Ember Bed Burper™ whichisnow 12 ¢o light Natural logs. on the other haad, must be properly
abandored. cured before burning. Even then. kindling is usually needed.
And once lit. it is difficult to cootrol the rate of burning.
TECHNICAL FIELD OF THE INVENTION Beyoad conventence, gas logs are also acsthetically pleas-
The preseat iavention relates to a gas-fired anificial logs ing. However, the suandard gas logs burper oaly creates
and coals-burner assembly for a fireplace 10 be used with 13 flames around the aruficial togs. Natural jogs. when barned
decorative gas logs apd coals or embers decorative items will break apart to produce beautiful burning embers in froat
placed forward of the gas logs in the fireplace arrangement. of the main log stack. A peed exists to produce a more
In another aspect. the invention relates to coals- and ermbers- realistic aesthetic burn with gas logs.
burner apparanss suitable for attaching to a terminal edd of Due to the poputarity of gas logs. a pumber of advanoes
a gas-fired primary artificial burner. the coals- and embers- 2 have been pateated. For cxample. U.S. Par. No. 5.000.162 to
burmer assermbly uilizing a valve betwees the primary  Shimek ot al. discloses a “Cleap Burning Glowing Eraber
artificial logs burner and the coals- and embers-burnar. and Gas Log Burner System.” This unit is markcted under
In yet another aspect the wvention relates to a gas-fired the rademark Heat-N-Glow as the Mode! SO0O0GDVMH as
artificial fogs. coals- and crubers-burner assembly for fire- 5 2 seifcontained fireplace and wall heater for mobile homes.

place wherein gas flow through a pnmary burner tube is the
source for gas flow 10 a secondary coals buraer tube posi-
toned forward and below the primary burner tube with the
multiple discharge ports in the scoondary tube directed away
froro the froot of the fireplace.

The preseat further relates 1o effident gas burners for
burming natural gas. maaufactured gas and propane gaseous
fuels within a fircplace environment In additioa. the invea-
tion provides an cfhcient burner system for burning gaseous
fuels in a manoer which provides decorative flames and
decorative coals and embers which simulate wood burning.

Gas logs are usually made of a fire resistant ceramic
material: howevar. when gas flames are directed against
such ceramic materials, the gas fame is cooled by the
artificial logs and many times produces a highly inefficient
and dirty yellow flame. Such a flame further indicates

incomplete burn of the gascous materials due 0 a lack of -

sufficient burn termperature and oxygen supply thus creating
excessive 500t and carbon monoxide. Various attzmpts have
been made in comecting these decorative fircplace gas log
deficiencies.

Further it is known that gas burners or gas nozzles can be
buried below a level of sand and vermiculite. These burner
systemns arc referred to as sand pan burners which disburse
the gasses through the fireproof material and permit the gas
permeating through the perous matcrial to ignite upoa
cntering the ammosphere. Such systerns allow disbursal of
the flames over a large area or bed of matcrial. Such
disbursat of fames creates a more effident bure which

45

50

The system 1s a low-BTU system whose maia objective is to
minimize carbon moooxide creation and soot deposit on the
logs. A burner syswem is provided with a first branch and a
second branch. The first branch is supporied oa a peefabri-
cated grate between a first and second decorative log. The
second branch is forward of the logs and is protected under
a metal mesh. A very light layer of special ember matzrial is
spread oo top of the mesh. Shimek et al. " 162 is oaly sold as
a complete system of logs. burner and special ember mate-
rial. It cacnot be fitted to existing pan burners which are by
far the most ccmmon burner in use. the combination result-
ing in the assembly of the invention. Thus, the Shimek
burner system is an cxpensive optios.

The Shimek burner system provides a metal trim piece or
refractory matenal in front of the sccond burner pipe branch
so that it is not easily viewed by a persoo standing in front
of the fireplace. The second branch only illurninates a than
line of crmber material. Neither the first or secoond branch caa
be covered by sand as is common in other uaits. The gas
apartures in the branches are tocated oo the upper surface of
both branches. Thus. sand could casily clog the apertures.
Maeaver. the flow of gas into the sccond branch cannot be
regulated.

U.S. Pat. No. 5.052370 to Karabin discloses a "Gas
Buroer Assembly Including Emberizing Material.” The gas
burner comprises a first and second gas-burner assembly.
The first gas-burner assembly is formaed by a pair of parallel
burier tubes conpected by a third burnar tube. The sccond
gas-burner assembly is located forward of the first assembly

further simulates the action of burning wood. ashes and 55 and is generally T-shaped. The second busner caly illumi-
embers 1o a fireplace. natcs 2 thin line of emba material. A single gas source
Prior art buroer systems for artificial decorative logs and supplies both burper assemblies. Ar ignita is provided to
sand pan type burners are incorporated in various prefabri- ignitz the gas from the main burner assembly. The flame
cated fireplaces or existing masonry fireplaces: however, from that burning gas ignites the gas from the second burna
such systems are requured to mect the ANSI emission g assembiy. As with the Shumek o al. burner asscrably. the
standards which have been adapted by the American Gas flow of gas to the second burner assembly canpot be
Institute. Accordingly. it is very desirable to provide a clean cootrolled
burning gas-fired aruficial logs and coals-burner assembly Finally. US. Pac No. 5.081.981 to Beal discloses yet
which meet the prescat ANSI emission staadards, apother burner and 15 eotiled “Yellow Flame Gas Fireplace
Gas togs are increasingly popular in homes. Decorative 65 Burner Asserably.” The Beal reference is prumarily con-

artificial logs are placed on a grate which is located over a
gas burncr. The burner s typically a tube with spaced

cearped with producing a clean yellow flame The burper
assembly includes 2 U-shaped burmner tube. The front partion
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of the burner tbe is forward of the anifical logs and
provides flame for ember material. However. as with the
Shimek refaence ‘above. the forward particn of the burner
tube is hidden from view by a partion of the grate. The Beal
systetn does oot coantemplate the prescnt asscmbly.
Furthermore. as with both the Shimek and Karabin
references. there is 0o means provided to coatrol scparately
the fow of gas into the front burner tube.

A need exists for an inexpeasive assembly for improving
the performance and aesthetic appeal of pan-type gas burn-
ars. The assembly should distribute gas under artificial coals
of embers in front of the gas-fired togs. The asserbly should
also provide a method of conrmolling the flow of gas to a
sccondary burner. thus controlling the height of the coals and
crubers bed flames and the amount of heat radiated into 2
room. A nced further exists for an assembly which can safely
operate evea if completely covared by sand and cabances
gas burn of both primary log buraer and secondary coals and
embers burner by gas flow coouol and burn direction.

These present aod loag-felt needs for gas logs and glow-
ing coals- 20d cmbers-burner systems will burn ciean and
closely simulatc the narural Aames produced by burning
wood logs have pot yet beca met by the art. Thercfore. it s
desirable to produce a reliable and cfident gas logs and
glowing coals- and embers-burner asscmbly which produces
the desired efficiency of burn while providing decorauve
fames that closely simulate burmng wood logs while at the
same time providing uscable heat and still meet EPA regu-
lations and the ANSI emissions and safety standards.

SUMMARY OF THE INVENTION

It is a primary object of the present investion 1o provide
a highly efficicat gas-burner asserably for use with artificial.
decocative logs and plowing coals and embers wherein the
assembly provides coatrol for the glowing coals and embers
wndependendy of the gas logs burn.

It is aoother prirnary object of the present invention o
provide a novel buraer asserubly which closely simulates the
flarnes. embers and coals of natural wood lags burn.

It is another prinaiple object of the present inveation lo
provide a povel burna assembly which has low carbon
mopoxide emussion characterisucs.

It is yet apother object of the present invention to provide
an efficient low carbon raonoxide ¢mission burner asscmbly
that combines long decorative gas fiarnes with short or low
smoldering glowing crmbers and c¢oals in the same assembly.

It is apotha object of the prescat invention to provide a
gas flow communicating primary and sccoadary burner
tubes with the gas distibution ports of the secondary burner
mbc directed away from the opeaing of the fircplace and
utilizing the pawral draft of the fireplace to enhance the
overall efficiency of the burn of the two burners.

The present burner assembly is the combination of an
inexpensive primary gas logs burna assembly in gas flow
communicauon with a secondary coals- and ermmbers-burner
twbe positicoed farward and below the primary burper which
operates 1 cnhaoce the patural draft of the furcplace to
improve cfficiency of buro and aesthetic appeal of the
gas-fired artificial logs. coals- and embers-burner assembty.
The sccondary burner can disuibute gas under artificial coals
and embers i fronot of the gas togs wath copwol of the gas
fiow 10 the secondary burner being readily adjustable by a
valve in the connection means between the primary and
secondary burners. The secondary burper receives gas
through the primary burner. the connection means. and the
pas Bow is regulated sciectvely by the valve which is
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interposed between the priroary and secondary burners in the
connection means. The congol of gas flow thus controls the
height of the coals and embers bed flames and the amount of
radiant heat which is produced in the front of the fireplace
and is distnibuted ieto the room. The amount of radiant heat
can be echaoced by utilizing the control valve for increasing
the amount of gas being burned in the secondary burner or
the utilizatdon of even a lertiary burner along with the
secondary burner which are provided forward of the gas logs
arrangement 1n the fircplace. The sccondary burner can
operate efhciently when completety covered with sand and
artificial coals aod embers materials. there being no need for
2 pew grate to hide the secondary burner.

The ability o regulate the flow of gas 0 the secondary
burner is an especially important feature. In addition. the gas
flow from the secoadary burner away from the opening of
the fireplace and. in effect. toward the prienary burner is also
of special imporance because of the utilizatoa of the
fireplace oatural draft and direction of flames 10 more
completety burn the gas. avoid any pockets of gas in front
of the gas logs. The direction of the gas dispersion from the
secondary burner ensures that through the action of the
natural draft of the fireplace and the burning logs from the
primary burner that complete and total combustion in an
cfficient manner will be achicved of the gas flowing from the
sccondary burner which is posiuoned sormewhat forward of
the primary burncr.

Peoplc buy gas logs primarily for conveaicace, but ttus
docs not means that they want (o give up oo the beaury of
burning real logs. Standard pan burners oaly provide part of
that beauty. Having roanag flames throughout the logs is
gready complemented by lower amcs in front of the gas
logs throughout a coals and cmbers bed. Noac of the prior
art references above feature or cven suggest a variable
control means for accomplishing lower flarces in the coals
and embers bed. Morcover. every fureplace drafts differendy.
Such differences in fireplace construction and drafung,. ic..
fireplace drafi. as well as sizing and manufacture of present
aruficial fueplace burner apparaws dictates that variable
control of the secondary burner. the coals and erubers buraer
which operates independeatly of the prmary logs burper is
necessary. Volume and velocity of aur entering the firebox
vanes according 1o the size of the room height of the
ceilings. and size of the fircbox. None of the pnor an
references compensate for the varying drafts of fireplaces
apd therefore fail to accommodate all fireplaces while
atiempring to provide the maximum acsthelic beaury desired
and cfficicacy of burn.

Most importaatly. the gas-fired artificial logs. coals- and
embers-burner assembly through the secondary burper con-
trol afforded by the valve. allows the user to selectively
inaease the amount of gas being burned forward of the
artificial logs. This controf also affords a greater inoroduction
of radiant heat to the room as desired oo colder days. As
previously discussed. aruficial gas logs can act as a heat sink
aod absorb heat produced by the flames. The heat gencerated
by the secondary buracr is largely radiant and ts projected
into the room. which affords quick heating of the room while
also providing the acsthetic beautics of a gas-fired anificial
logs. coals- and embers-burmner assembly operation.

BRIEF DESCRIPTION OF THE DRAWINGS
For a2 more complete understanding of the present
inveauon. and for further deails and advantages thercof.
reference .s pow made to the following Detailed Descipucn
taken in conjuncion with the accompanying drawings. 18
which.
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FI1G. 1 provides a perspective view of a prior art pan
burner used with artificial gas logs:

FIG. 2 provides a gas-fired artificial logs primary pan tube
burner and sccondary coals and embers tube burner:

FIG. 3 illustrates the effect of the present assembly in
providing logs. coals and cmbers flames. and

FIG 4 is a front view of the assembly illuminating the
coals and crbers bed and gas logs fames.

DETAILED DESCRIFTION OF THE DRAWINGS

The present assembly provides a number of advantages
over the burner asserblies disclosed in the prior art. FIG. 1
illustrates a standard pan buraer 10 which is used in the vast
muajority of arUficial log sets. The pan burner 10 has an open
frame 12 which supports a burner tube 14. An inlet 16 is
copnected 1o a gas source (nok shown). A plurality of
apertures. as evidenced by gas plumes 18. are spaced along
the leagth of the burner be 14, Gas escapes through the
apertuies aod filters through sand (not shown). Gas which
escapes from the sand is initally ignited to create flames.
These flames are coatinually fed by the escaping gas. The
burner tube 14 15 supported by the side walls 12a. 125 of the
frarne 12. The burner tube 14 extends beyond the side wall
122 and s capped.

FIG 2 illustrates a secondary burner apparatus 100 which
embodics the preseat inveation 1n combipation with primary
burner tube 14 The secondary burger apparatus 100 can be
rewofitied to the terminal end 142 of the burna tube 14 1n
the pan buroer 10. The cap must be removed from the
terminal end 14a. A coanector 102 is then attached to the
upcapped eod of burner tube 14. The connector 102 is fitted
to the secondary burper tube 104 arcating an enclosed fluid
path for the gas. The conoections between the connector 102
and the taminal end 14a should be adequately sealed o
prevent leakage. Likewise. the connection between the con-
ncctor 102 and the secondary burner tube 104 should also be
properly scaled. A valve 106 is interposed in this fluid path.
The valve 104 can be variably positioned to give the user the
ability select the amount of gas entering the sccondary
burner. The secondary burner tube 104 is generally paralici
to the primary burper tube 14, The tarminal partoa of the
sccondary burner tube 104a is closed The primary and
sccondary burner tubes are typically made of stecl

A plurality of apentures 108 are along the leagth of the
sccondary burner mbe 164. The aperwures 108 can be evealy
spaced or clustered. The apertures 108 are typically between
1732 and ' 1 toch in diameter. but are preferably Yie of an inch
in diamecter. More importantly. the apertures are located
along the radial edge of the secondary burner tube 104,
below the upper ridge of the tube. By avoiding the upper
ndge. the apertures are kess likely to be clogged by sand. Gas
passing through the valve 106 enters the sccoadary bumea
wbe 104 and escapes through the spaced apertures. The
apecrmures can be evenly spaced o clustered.

These various spaced apermures or gas discharge ports arc
most unportant in therr positioa in regard to both the primary
and secondary tube burnars. In the secondary bumea tube
104, the gas 1s discharged in a direction away from the
opcrung of the fireplace or io another aspect is directed
somnewhat wward or direcly toward the primary burner tube
14 The cffecs of such gas burn directnon cohances the
acstheuc beauty of the overall logs. coals. and embers burn.
but raore imponantly. provide several safety features of the
gas-fued artificial logs. coals- and embers-burner assembly.
Furst the oawural draft of the fueplace provides a more
cficicnt burn of the gas and avords high or intolerable levels

10
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of carbon ruoooxide. Even more importantly is that the
backward direction or gas flow direction toward the primary
buraer from the secondaryf burner avoids creation of pockets
of gas in the sand and other coverage material of these
burners which could possibly create a flash explosion due to
accumutated gas. For example. if the gas is directed from the
secondary burter 104 toward the opening of the fireplace.
then two independent sources of gas pocketing occurs—onc
oo the gas logs primary burper which may or may ot be
covered by graoular materials as well as that generated by

r
the secondary burner which is removed from about fous to AR /’%

cight or 1en inches in froat of the primary burner. Lightiog _

of such gas distribution pockets would be hazardous and

uaiformity of coordinated burn utilizing satural draft of the
fireplace would be lost If the secondary burner 104 dis-
charges gas in axerlical direction. apertures in the sand or
coverage granular matgnal will occur and one would losc
the aesthetic beauty of the applications of dismibution of gas
for burning and crcaljné flame coals’ and embers” appear-
ance N
. N

In the gas-fired artificial ]o\gshggals- and embas-burner
asscmbly of the invention. the primiary cloagated burna

tube can be comprised of a ¢oe-half inch pipe while the,

secondary coals- and cmbers-burner clongated mbe can be
of a one-quarter inch pipe. These dimensional relationships
can be varied depending oo the needs for gas volume and the
sizc of the fucplace. The spacing between the primary and
sccondary burper tubes can also be varied within reasonable
lengths of from about four 1o cight or teo inches depending
on the size aond depth of the coals and cmbers bed onc
requires. The secoadary elongated burner tube can also have
adjustments for height. meaning distance clevated from the
floor of the fireplace. again depending on the depth and size
of the coals and embers fire bed. In all of these dimensional

burn fadlity for the secondary clongated burner tube which
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rclauonships. the present invention provides an adjustable
zftu,{

controls the amount of coals and cmbers flame and glow.
again depending or the individual's desires. size of the
room. size of the fireptace and the amount of natural draft
through the fireplace.

FIGS. 3 2nd 4 illustrate the effect of the sccondary burner
apparatus 100 once combecied w the pan burna 10. As
discussecd. 2 grate 20 is located abave the pan burner which
is covered with sand 22 The graie 20 can hold at least ooe
artificial log 24. Artificial ember material 26 which glows
when heated cap be swewn under and around the arufigal
logs and on top of the sand. Flames 30 fed by gas from the
primary burner tube 14 rise through the artificial logs 24
Flames 40 fed by gas from the secondary burner tubc 104
can rise through the antificial ember bed 28. As illustrated.
the flames 40 can be lower than the flames 30. thus providing
an acsthetically pleasing sight.

Although peeferred embodiments of the invention have
been descrived in the foregoing Detailed Desanption and
illustrated in the accompanying drawings. it will be undar-
stood that the invention is ot limited to the embodimeats
disclosed, but is capable of numerous rearrangements.
modifications. and substitutions of parts and ¢lemeats with-
out departing from the spirit of the iaveation. Accordingly.
the present inveotion is intcaded to encormpass such
rearrangements, modifications. and substitutions of parts
and clemeats as fall within the scope of the invention.

What is claimed is:

1 A gas-fired artificial logs 2nd coals-burner assembly for
fircplace comprising

an clongated primary burner wbx wncluding a gﬁ.\iaylzgf

gas discharge pors:
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2 secondary coals burner elongated tube positioped for-

wardly of the primary burner tbe:

a2 suppon rucans for holding the eloagated primary burner

tube in 2 raised level relative (o the forwardly position
secoadary coals burner elongated tube:

the secondary coals bummer cloagated wibe including a

plurality of gas discharge ports:

the cloagated primary burner tube and the sccondary coals

burner cfoagated be communicating through tubular
conncction means wherein the gas flow to the second-
ary clongated coals burner tube is fed through the
primary burner tube and the tubular connection means:
a valve for adjusting gas flow to the secondary coals
burner elongated tube positioned in the tubular gas
conncction means: and

the primary burner tbe being in communication with a

gas source with a gas flow control rmeans therein for
controlling gas flow into said primary burner tube.

2. The gas-fired antificial logs and coals-burner assembly
according to claim I wherein the support means for the
primary bummer tubc is comprised of an opea frame pan for
supporting the primary burner wbx in an clevaled positioo
relative to the fireplace floor.

3. The gas-fired artificial logs and coals-burner assembly
according to claim 1 wherein the sccondary coals burper
clongated tube discharge ports are directed toward the
priroary burner clongated tubce at an aagle of from about §
to about 75 degrees based on the plaoc of the fireplace foar.

4. The gas-fired artificial logs and coals-burner assembly
according to claim 3 whercin the sccondary coals burner
clongated tbe discharge ports directed toward the primary
bumer tube utilizes the fireplace patural draft in achieving
combustion of both gas sources in sufficicnt air 10 maintain
satisfactory levels of CO.

5. The gas-fired artificial logs and coals-burner asserubly
according to clam 1 wherewn the secondary coals burner
clongaied tube is substantially paralle] to the primary burnar
twbe apd has a smaller inside diameter than the primary
burner tube with the valve adjusting gas flow for coals burn
and forwarding heat radianion from the fireplace.

6. The gas-fired aruficial logs and coals-burner assembly
according to claim 4 whaein the primary bucper tube is
comprised of a standard half-inch pipe and the secondary
burner wbe is comprised of a standard quarter-inch pipe.

7. The gas-fired artificial logs and coals-burner asserably
according 1o claim 1 whercin the cloagated pnmary burner
tube apd the sccondary coals bumner clongated tubc are
_.spaced apant ou Cuﬁacntﬁ_lin}_s at from about four to about

/ cight inches.

8. The pas-fired artificial logs 2nd coals-burner asserbly
according to claim 1 wherein the secondary coals burner
¢longated tube is of a smaller diameter than the primary
burner twbe wiuch allows for a lower profile of coals and
sand coverage-

9. The gas-fired artificial logs and coals-burper asscmbly
according o claim 1 whercin the sccondary coals burnea
cloagated tbe is adjustable in height relative to the floar of
the fireplace and the elevated primary burner fube.

10. The gas-fired aruficial logs and coals-burner assembly
according w0 claim 1 whercin at least two sccoadary coal
burner cloagated tubces are utilized for aruficial coal bumn
and raduant heat generagon.

11. The gas-fired artificial logs and coals-burner assembly
according to claim 1 wherain the pnmary and secondary
burper tubes have aperures of from about 52 inch 10 about
‘s inch.
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12. The gas-fired artificial logs and coals-burner asscmbly
according 1o ¢laim 1 wherein the gas Aow adjustment vaive
has a removable handle. the gas low adjustment allowing a
variety of scttings from full closed to full open. .
13. The gas-fired artificial logs and coals-burner assembly '
according to claim 1 wherein the copncction mcans is

comprised of a coanector attached (o the taminal end of the Yo
primary burpcr tube at a first cnd of 2 coancctar and attached ﬁ' P
10 the secondary coals burner clongated tube (o a conpector (7@ 57
sccond end with the valve interposed between the prirary o=

burner tube and the secondary burner tube.

14. The gas-fired artifical logs and coals-burner assembly
acoording to claim 13 wherein the connector generally is
shaped ourward from the first end connected to the primary
burner tube. directed geaoeratly perpendicular to the burner
tubes alignment and inward to the second end connected to
the secondary burner tbe. the valve and conncctor being
positioaed generally exterior of the primary and secoodary
burper tube fire zones.

15. The gas-fired artificial logs and coal{bumcr assembly
accotding to claim 1 wherein the openvframe pan and
priunary clongated burner tube is positioned uader an aru-
ficial logs and grate support means.

16. The gas-fired artificiat fogs and coals-burner assembly
according to claim 1 wherein the pni clongated burner
tube is covered with sapd and sccondary clongated
burner tubc is covered with sand_ mica. and fibrous matenals
which simulate coals and ember bumm.

17. A gas-fired anificial coals- and embers-burner appa-
raws suitable for attaching to a gas-fired primary artificial
log burner tube said primary artificial iog burnér tube having
a wrminal eod comprising:

a sccondary coals burning cloagated tube;

a cogoector means for conoecung said terminal end in

comrnunication with the secondary burper tube. l:hc

MWPW)W parailel 2
forward and below the'pnmary burner tube. the con-

peclor means havmg interposed between the primary ~
and sccondary burper tubes a gas flow adjusuneat
valve. the pnmary and secondary burner tubes haviag
a pluratity of gas discharge ports. the sccondary burner
tube being in gas low communication with the pnimary
burner tube being the conpection means. a gas distri-
bution ports of the secondary burner tube directed away
from the fireplace opening.

18. The gas-fired artificial coals- and embers-burner appa-
ratus according to claim 1. wherein the gas distnibution ports
of the sccoadary burner tube are directed toward the primary
burper tube at from about 5 degrees to about 75 degrees
clevation from the fireplace floor.

19. A gas burner asserubly for use in a fireplace compris-
ing:

a prumary burna wbe having a first cod and a second end.
said first end adapted (o be coanected o a gas source
with a gas flow control mecans for conwolling the
amouat of gas flowing into said primary burpa twb<:
second buma tubc:
cobnector tube attached to said second end of said
primary burner mwbe and to said second burner tube 10
provide fluid communication between said primary
burner tube and said sccond burper wbe: and
valve disposed 1n said conncctor tube for selectively
controlling the flow of gas from said primary burner
tube into said second burner mbe.
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C1
ABSTRAC]

The Conirolled Ember Bed Burner ("CEBB") is a4 secondary gas burner for optional use
with artificial fireplace log systems in residential fireplaces. The CEBB feeds natural gas
into artificial ember-bed material placed below and in front of the artificial log set-up. As
the gas conveyed by the CEEB burns among the artificial ember bed materials, they take
on the appearance of real burning embers, thus enhancing the fireplace’s appearance. Gas-
flow into the CEBB -- and, hence, fire in the artificial ember bed materials -~ is controlled
by a valve that is part of the CEBB.

000123



0 =10/ <A

1 061727
DESCRIFIION
Tz

to hercin by its acronym: "CEBB").
2. CROSS REFERENCE TO RELATED APPLICATIONS, [F ANY

The inventor is unaware of any cross references to related applications.

3. BRIEF SUMMARY OF THE INVENTION

The controlled Ember-Bed Burner ("CEBB") 15 a secondary gas burner for optionul use with
artificial fireplace log systems m woodburning fireplaces. The CEBB feed natural or LP gus
into artificial Ember-Bed matenals placed below and in front of an aruficial log assembly.
As the gus conveyed through the CEBB burns under the artificial ember-bed materials they
take on the appeurance of real burning embers, thus enhancing the appearance of the
artificial fireplace logs. The amount of fire in the ember materials is controlled by a valve
attached to the CEBB.

4, CRIPT QF DRA

Exhibit "A* is a drawing of the CEBB (murked part "A-17), and its connector pipe piece
(part A-3) and valve (part A-2). Exhibit "A” shows the general shape and configuration of
the CEBB which allows it 1o feed gas from the main fireplace gas burner into an area below
and in front of the artificial log assembly. Exhibit "A" also shows gas jets or the sort and
general location on the CEBB, through which gas is fed into the burn area.

Exhibit "B" is a drawing of the CEBB, as auached to the main fireplace gas burner, which
is the CEBB's source of gas.

Exhibit "C" is a drawing of the CEBI, showing the CEBB in operation, igniting 4 controlled

fire in an artificial ember bed assembly, and in supplement to the main fire in the artificial
log assembly provided by the main fireplace burner,

5. DETAILED DESCRIPTION
The CEBB has three parts: (1) the CEBB burner pipe (Part A-1, Exhibit *A"); (2) a CEBB

connector pipe for attaching the CEBB burner 10 a fireplace gas source (part A-3, Exhibit
"A"); and (3) a CEBB valve, for

000130
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controlling gas flow into the CEBD (purt A-2, Exhibit "A”).

The CEBB functions in the following manner:

6.

a. The CEBB is designed and structured 1o be used in artificial fireplace
assemblies, with artificiul ember materials, to simulate the appearance of
burning embers.

b. The main part of the CEBB is its burner. The CEUB burner is equipped
with gas jets. [t is capable of feeding gas from the burner into an area just
below and in front of the artificial fog assembly. This is the area where
fireplace embers would normally collect and burn in a natural fireplace fire.

¢. The CEBB burner is placed below an assembly of aruificial ember
materials.  As the CEBB provides gas into that assembly, and as the gas
burns, the materials appear 10 be naturally burning fireplace embers. Gas is
fed into the CEBB burner, from the muin ficeplace burner, through a CEBB
connecting pipe piece, which joins the main and CEBB burners. The CEBB
in turn feeds gas into the artificial ember assembly through the numerous gas
jets built into the CEBB burner.

d. The CEBB valve controls the amount of gus fed into the CEBB burner

from’the main fireplace burner.

e. The overull effect of the CEBB is 10 provide & secondury fireplace burner,
which can be used in conjunction with artificial ember bed materials, to
enhance the appeurance of actificial fireplace log ussemblies by adding a

simulated ember bed fire, thus enhuncing the fireplace’s overall appearance
and realism.

CLAIMS (See Page B-1)
ABSTRACT (See Page C-1)

RAW (See Puges D-1 and 2)
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CLaIMS

Applicant makes two claims for patenting in connection with the Conirolled Ember-Bed
Burner ("CEBB"):

i.

The design, structure and/or configuration of a secondary gas burner capable
of supplying controlled amounts of gas into an area adjacent to an antificial

fireplace log ussembly; and

Any application or use of the CEBB, or similar secondary gas burner
strycture, in conjunction with ardficial embers or artificial ember-bed

materials.
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EXHIBL1 “A" - CEBY PARTS

Gas Burner for Artiticial twus

/<: e
ratl A-J

ConnucLor Pipe

Part A=2 <</

CEBB Valve

N o i £ e ] feer
- i' f N 1 - 1 1 ‘(‘ N ?‘.-?::r;f-:.::(-t-‘ .
A-1
tonb hutner”  CONTROLLED EMBER-BED BURNER (PARTS)

EXHIBIT “B*

CONTROLLED EMBER-BED BURNER

The CEBB installs in front of a main gas burner
which 1s used- to "burn” artificial “logs" for
the fireplace.
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[

The Controlled LCwber-Bed Burner 1lluminates
artificial Ember-Bed material in front of the
artificial gas log assembly, 1n order to simulate
the appearance of burning embers, thereby
enhancing the attractiveness and realism of the
fireplace.
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EXHIB{T TAT - CLEBY PARTS

Gas Burner for Artiticial was Luys (Not Part of Ember-Bed Burner)

Ll
vall fd

Connector Pipe

Part A-2 ¢<</

CEBB Valve

pare A-1 7 - . . A -
CEBB Burner CONTROLLED EMBER-BED BURNER (PARTS)

EXHIBIT "B"

CONTROLLED EMBER-BED BURNER

‘'he CEBB 1installs i1n front of a main gas burner
which 1s wused- to “"burn" artificial "logs" for
the fireplace.
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Exiluer e

The Controlled Ember-Bed Burner illuminates
artificial Ember-Bed material in front of the
artificial gas log assembly, 1n order to simulate
the appearance of burning embers, thereby
enhancing the attractiveness and realism of the

fireplace.
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A-1
RESCRIPTION

The title of the invention is the “Controlled Ember Bed Burner® (It is sometimes referred
to herein by its acronym: "CEBB").

2. CROSS REFERENCE TO RELATED APPLICATIQNS, TF ANY

The inventor is unaware of any cross references to related applications.

3. BRIEF SUMMARY OF THE INVENTION

The controlled Ember-Bed Burner ("CEBB") is a secondary gas burner for optional use with
artificial fireplace log systems in woodburning fireplaces. The CEBB feed natural or LP gas
into artificial Ember-Bed materials placed below and in front of an artificial log assembly.
As the gas conveyed through the CEBB burns under the artificial ember-bed materials they
take on the appearance of real burning embers, thus enhancing the appearance of the
artificial fireplace togs. The amount of fire in the ember materials is controlled by a valve

attached to the CEBB,

4, DESCRIPTION OF DRAWINGS

Exhibit "A" is a drawing of the CEBB (marked part "A-17), and its connector pipe piece
(part A-3) and valve (part A-2). Exhibit "A" shows the general shape and configuration of
the CEBB which allows it to feed gas from the main fireplace gas burner into an area below
and in front of the artificial log assembly. Exhibit "A" also shows gas jets or the sort-and
general location on the CEBB, through which gas is fed into the burn area.

Exhibit “B" is a drawing of the CEBB, as attached to the main fireplace gas burner, which
is the CEBB's source of gas.

Exhibit "C" is 2 drawing of the CEBB, showing the CEBB in operation, igniting a controlled
fire in an artificial ember bed assembly, and in supplement to the main fire in the artificial
log assembly provided by the main fireplace burner.

5. DETAILED DESCRIPTION

The CEBB has three paris: (1) the CEBB burner pipe (Part A-1, Exhibit "A"); (2) a CEBB
connector pipe for ataching the CEBB burner to a fireplace gas source (part A-3, Exhibit
"A"); and (3) a CEBR valve, for
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controlling gas flow into the CEBB (part A-2, Exhibit "A"}.

The CEBB functions in the fellowing manner:

a. The CEBB is designed and structured to be used in artificial fireplace
assemblies, with artificial ember marerials, to simulate the appearance of
burning embers.

b. The main part of the CEBB is its burner. The CEBB buraer is equipped
with gas jets. It is capable of feeding gas from the burner into an area jusi
below and in front of the artificial log assembly. This is the area where
fireplace embers would normally collect and burn in a natural fireplace fire.

¢. The CEBB burner is placed below an assembly of artificial ember
materials. As the CEBB provides gas into that assembly, and as the gas
burns, the materials appear 1o be naturally burning fireplace embers. Gas is
fed into the CEBB burner, from the main {ireplace burner, through 2 CEBB
connecting pipe piece, which joirs the main and CEBB burners. The CEBB
in wrn feeds gas into the artificial ember assembly through the numerous gas

jets built into the CEBB burner.

d. The CEBB valve controls the amount of gas fed into the CEBB burner
from the main fireplace burner.

e. The overall effect of the CEBB is to provide a secondary fireplace burner,
which can be used in conjunction with artificial ember bed malerials, 10
enhance the appearance of aruficial fireplace log assemblies by adding a

simulated ember bed fire, thus enhancing the fireplace’s overall appearance
and realism.

CLAIMS (See Page B-1}
ABSTRACT (See Page C-1)

DRAWINGS (See Pages D-1 and 2)
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B-1
LAIM

Applicant makes two claims for patenting in connection with the Controlled Ember-Bed
Burner ("CEBB"):

1.

The design, structure and/or configuration of a secondary gas burner capable
of supplying controlled amounts of gas into an area adjacent to an artificial
fireplace log assembly; and

Any application or use of the CEBB, or similar secondary gas burner
structure, in conjunction with artificial embers or artificial ember-bed

materials.
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AB A

The Controlled Ember Bed Burner ("CEBB") is a secondary gas burner for optional use
with artificial fireplace log systems in residential {ireplaces. The CEBB feeds natural gas
into artificial ember-bed material placed below and in front of the artificial log set-up. As
the gas conveyed by the CEBB burns among the artificial ember bed marerials, they take
on the appearance of real burning embers, thus enhancing the fireplace’s appearance. Gas-
flow into the CEBB -- and, hence, fire in the artificial ember bed materials -- is controlled
by a valve that is part of th¢ CEBB.
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DECLARATION FOR PATENT APPLICATION Docket Number (Option.
As a below named inventor, { hareby declare that:

My residence, post office address and citizenshp are a1 rlated below naxt 10 my name.

Lbeliave | am the original, (it and sols Invertor (f only ane nsme b keted below) or an original, ficst and foint lnventor (4 plura

names are listed of the subyj attsr which is claimed and ot which & pafent is sought on the Invention anttiad
Q)ntrolfégwbrl)er ‘géﬁnumer . the specication of whet

ts aflached hareto unless the follawing box is checked:
was filed on s Unded Siates Applicaton Numbet or PCT intematlonal Application
Number and was amanded on (¥ applicabls).

| heroby sixte that | have reviewed and undersiand the contants of the ebove identihied speciication, Including the daims, as
smanded by any amendmant referted io above

t ecknowledga the duty to disclose information which s matenal to patentabilty s delined in Thle 37, Code of Fedaral
Ragutatons, § 1.86, -

| heraby claim toraign paority benalits under Title 35, United States Code, § 119 of any forsign application(s} lof patent or
nventors cartdicate listed below and havs aiso xentfied below any foreign apphication lor patent of inventors cerifcate
having & fifing date befars that of the appication on which promy i claimed.

Prioc FO/algn Applhcaton(s) Proaty Claimed
N/A [J Yat (OHo
{Number} {County) (DayMontYear Fled)
O Yes ONo
{Number) {Country) (DayMontvYees Fied)
J Yes (O No
(Number} {Courtry} {DayMontvYear Flsd)

[ hareby clalm the beneir under Tele 35, Unked Stales Code, § 120 of any Unked Suries application(s) beted below and, Insolas
s the subject matier of aach of Ihe daims of this application | not disclossd In the prior United Sirtes applcation in the manner
provided by the lirst parsgraph of Tdle 35, Unded Striea Code, § 112, | acknowledgse the duty 1o diascioss idarmation whech is
matadial lo patentabidy as delined in Titte 37, Code of Federal Ragulatons, § 1.56 which becams avellabie betwean the filing ds
of the prior application and the natonal of PCT wmemationad lilng date of this spplication.

N/A
{Appicaton Numbec} {Fiey Dem) (Statio — puid, panchng, whanooned;
{Apphcabon Numbar) {Aing Dam) (Statre — paten i, perwhng, sbandoned)

L hereby appoint the following sftarney(s) andior agent(s) © prosecute thh application and o transact ol businass | the
Patert and Trademark Offce connected therewith.

N/
Address afl talsphons calls to  D. COTden BIount u lelphone number L <L3) ZSUTSITJ

Addreas all comespondance o MC. _Golden Blount
4200 Westgrove

Dallas, TX 75748

| harsby declare that sll sixtemants mads harsin of Ay own knowiedgs are true and that wll stdements mads on ktformaton and
belef are beliaved 10 be trus; and furthar that thasse ratemeats wers made with the knowiedge that willul false sttements and tf
Lka »0 made are punishabie by ime or imprsonmant, of both, undsr Saction 1001 of Tie 18 f the Unled Statss Cods and that
such williul false statemerts may jeopardize the valdity of the spplicaon or any pasat nsyed therson.

Full name of sok or st inveator (grven nams, lamily name) Galden Alount

Inventors slgnatuce DeteMay 14, 1993
Readence _4244 Bobbitt, Dallas, TX 75229 Chiranship United States
Post Office Address

- /K
Full nams of second oin nventor, § any (given name, famiy name)
Second invenlors signalura Date
Raadience Chirenship

Post Cifice Address

00C 144

D Addtional mventors are being namad on separxisly numbered shests stiached hereto

Prart and Trademark Office; U.S DEPARTMENT OF COMME

JT-APP 2016



EXHIBIT “A* - CEBB PARTS

Gas Burner

< >
rart A-S

Conneclor Pipe

part A-2 ‘(

CEBB Valve

for Artificial Cas Logs (Not Part of Ember-Bed Burner

$258 arner CONTROLLED EMBER-BED BURNER (PARTS)

EXHIBIT *“B"

7 ".. W :..'

CONTROLLED EMBER-BED BURNER

The CEBB 1nstalls in front of a main gas burner
which 1s used- to “burn” artificial “logs*” for
the fireplace.
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Lxiiglrr “Cc”

The Controlled Ember-Bed Burner illuminates
artificial Ember-Bed material in front of the
artificial gas log assembly, in order to simulate
the appearance of burning embers, thereby
enhancing the attractaiveness and realism of the

fireplace,
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DECLARATION FOR PATENT APPLICATION Dock et Numbar (Opton
below named inventor, | haraby declire that:

UL w ok
99"1 b‘&ﬂ + | am the onginal, first and sole Inventor (€ only one name ks kictad below) of an origlaal, first and joint inventor (d plura

are ligt of the s afler which s tlalmed and for which a patant [a sought on the Inventon sninied
Oantrt;(if.egﬂgn&)er ‘gw ? . tha specitcation of whet

ence, pot office address and clizsnshp ars a3 sigted balow naxt 10 my name,

i I\D‘-

is sttached hareto unless the lollowing box s checked:
D was fied on as Unlted Stxtes Application Numbet or PCT Intemational Application
Number and was amended on (it agplicable).

| heiaby cude thal | have reviewsd and undantand the contents of the above kisaidied speciication, Including tha tlaims, as
amended by any amendmant relaed 0 abave

{ acknowlsdge the duty to disclose informaica which x matarial 1o patentatxity as delined o Tike 37, Code of F-d-uf
Reguiations, § 1.56.

1 hecaby claumn foreign poorty benaelis under Tale 35, United Simtes Code. § 119 of any lorsign application(s) for patent or
nventocs certdicate listed below and have tlso identdied below any foreign application for patent of nventors centdcats
having & Ming date before Ihat of ths apphcation on which paorty i claimed,

Peor Ftyclqn Application(s) Proaty Clamed
N/A 3 Yes OO No
{Number) (Counry) {DeyMont/Year Fiad)
{] Yes QI No
(Number) {Counmy) {DayMontvY e Find)
O ves O Mo
{Numbwar) (Conunntry) (D=yMontvY sas Finc}

I hacaby clalm the beneit under Tdle 35, Unked States Code, § 120 of wny Unlted States applhcation(s] iuted below and, lnsolar
w1 Lhe subject matter of ench of the dams of thie application ls not disclosed In the prior Unled States application in tha menner
provided by tha firet paragraph of Thie 35, Unted Sines Coda, § 112, | acknowledge the duty © diacioss Infomation whazh (s
material o patentability ss delined in Trile 17, Code ol Fedami Ragulations, § 1.55 which becams svaliabls betwwan the [iling dat
of the pror application and the national or PCT inamational fikng date of thix applcation.

—__N/A
(Appicadon Number) (Fteg Dam) (Stats - patenind, pencing, sbendoned)
{Apphcadon Humbrec) (Fng Demj (SRutut = patinie<d, patchng. abandoaed)

| haratry appoint the foliowing artorney (3] arcior agem(s) b prosecite s apphication and 10 trumact all business i the
Patent and Trademark Otica connecied thacswith-
N/A
Address all (slephone calls o PL. O Iden DIount at |§ sphons number (€137 £UFITLD
Address all comespondence to Mr - blden Blowmt
4200 Westgrove

“mallas, TX 75248

1 herelry dedare that all strtements meds harsln of My own knowisdge am true and that off statamaents mada on imformution and
belia! are believed 10 be true, and further that thess saiements wers macs wih the kngwiedga that wilu lalss stefemaeta and the
fka 00 made are punishable by fine or Imprsonmant, of both, ynder Secion 1001 of Tie 18 of the Unlited States Code and that
such willul falss sttemaents may jeopardize the vahdiy of 1he/sppicaion or sy paterd insued tharson.

Fult name of sale or fint {olden Alount

rveriors algnature Daspiay 14, 1993 =~ =

Aesdance _4244 Bohnitt, Dallas, TX 25229 7 Cizsnsbp Inited States
Poet Office Addrass ; [

Full name of second joint Inventor, [ any (given nama, famiy n:ma)w'n'

Second Inveniors dgnadure Date

Rasdencs Cuteewhp _ 00
Post Ollice Addreny : S
D Addlional Inventon sre being named an ssparely numbersd sheels aiached hento, 000147

Ouant and Tradamed Mfina: 11 & NEPARTMENT OF COMMER
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TmTo | A0GMDss: ULMMESSUNERL OF PATENTS ANO TRACEMARKS
Washington, 0., 20031

[senucnumeen I runcoate | FIRST NAMED INVENTOR [ ATTORNEY DOCKET MO, i
OL/706L.727 US/17723 RLounNT k1
[ EXAMINER ]
DORITY.C
A4 0920
QOLDEN BLOUNT [ mrimey L paeck @
4200 WESTGROVE
DALLAS, TYX 752
3406
DATE MAILED:
04720794
This Is a2 communication from the exarminer In chargs of your application.

COMMISSIONER OF PATENTS AND TRADEMARKS

m This appiication has been examined [3 Responshve to communication Med on D This acton ks made final

A shortaned slatutory period for rasponsa to this actlon s sat 1o explis 3 montys),  —

days from the data ol this lefiar,
Fallure to respond within the pariod lor raspanse wilf cause the application io becoms abandoned, 15 .S

C. 13
Part} THE FOLLOWING ATTACHMENT(S) ARE PART OF THIS ACTION:

1. Notlce of Raterences Chied by Examinar, PTO 892, 2. &Nouca of Drwftaman's Patent Drawdng Raview, PTO-948.
3. Notice of Art Ched by Applicant, PTO-1449. L% D Notics of iniorma! Patent Application, PTO-152,
5. D Information on How to Eect Drawing Changss, PTO-1424 (.8 E]

Parlll  SUMMARY OF ACTION
o A Z

Ot tha above, claims

ars panding In the application

are withdrawn from considaration

2. clams have been cancelied.

e aflowad,
Mowna___Jornd 7. —
5.3 Claims ara cbjoctod 1.
8.[] Cakns are subject 1o restriction or election raquitemant

7. L] his apotication has boan flad with Intormal drawlngs undar 37 C.F R. 1.85 which ans acceptabie for axaminadon purpoess.

a. D Formal drawings are required In reaponse 1o thts Otfica actlon.

9. D The corrected or substitule drawings have been recelvad on . Undac 37 C.F.R. 1 B4 these diawings
are [J acceptable; [ not accaptable (see axplanation or Notica of Dratsman's Patant Orawig Rovigw, PT0-948).

10. D Tha proposed additiana! or subslitute sheei(s) of drawings, flled on

. has (have) been  [Japproved by the
examiner, ] dlsapproved by the examines (see axplanatton)

1. D The proposed drawing oorection, flied ~hasbeen [Oapproved. [ dhaapproved {see axplanaton).

12 D Acknowledgement [s mada of the clalm for pdodty undar 35 U.SC 119 The certfied copy has [ been recetved [ not baen recslved
13 boen Med In parent applicatian, serial no ; Mlad on

13 D Since this appfication apppaars 1o be In conditlon for allowance except for lormal matters, prosecutkyn 48 Lo the merits s dosad (n
accordance with the practice urder Ex partg Quayle, 1035 C D. 11,4530 G, 212,

4. [ ] other
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Serial Number: 061,727 -2-

Aart Unit: 3406

An examination of this application reveals that applicant is
unfamiliar with patent prosecuting procedure. While an inventor
may prosecute the application, lack of skill in this field
usually acts as a 1i§bility in affording the maximum protection
for the invention disclosed. Applicant is advised to secure the
services of a registered patent attorney or agent to prosecute
the application, since the value of a patent is largely dependent
upon skillful preparation and prosecution. The Office cannot aid
in selecting an attorney or agent.

Applicant is advised of the availability of the publication
npttorneys and Agents Registered to Practice Before the U.S.
patent and Trademark Office." This publication is for sale by
the Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402,

claims 1 and 2 are rejected as failing to define the
invention in the manner required by 35 U.S.C. § 112, second
paragraph.

The claim(s) are narrative in form and replete with
indefinite and functional or operational language. The structure
which goes to make up the device must be clearly and positively
specified. The structure must be organized and correlated in
such a manner as to present a complete operative device. The
claim{s) must be in one sentence form only. Note the format of

the claims in the patent cited.
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Serial Number: 061,727 -3~

Art Unit: 3406

The following is a quotation of 35 U.S5.C. § 103 which forms
the basis for all obviousness rejections set forth in this Office
action:

A patent may not be obtained though the invention is not
identically disclosed or described as set forth in section
102 of this title, if the differences between the subject
natter .sought to be patented and the prior art are such that
the subject matter as a whole would have been obvious at the
time the invention was made to a person having ordinary
skill in the art to which said subject matter pertains.
Patentability shall not be negatived by the manner in which
the invention was made.

Subject matter developed by another person, which qualifies

as prior art only under subsection (f) or (g) of section 102

of this title, shall not preclude patentability under this

section where the subject matter and the claimed invention

were, at the time the invention was made, owned by the same

person or subject to an obligation of assignment to the same

person.

Claims 1 and 2 are rejected under 35 U.S.C. § 103 as being
unpatentable over Beal, Shimek et al and Karabin.

So far as the language of these claims is understood, they
are considered unpatentable over any one of the above references,
all of which show a separate burner section for directing flame

into artificial embers. Such begin the obvious structural

equivalent of that recited.

(79

C. DORITY:1lm

APRIL 15, 1994 CARROLL B. DORITY
703-308-1437 PRIMARY EXAMINER
ART UNIT"346
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NOTICE OF DRAFTSPERSON'S PATENT DRAWING REVIEW

THE PTO DRAFTSMEN REVIEW ALL ORIGINALLY FILED DRAWINGS REGARDLESS
OF WHETHER THEY WERE DESIGNATED AS INFORMAL OR FORMAL. ADDITIONALLY, THE PATENT
EXAMINER WILL ALSO REVIEW THE DRAWINGS FOR COMPLIANCE WITH THE REGULATIONS.

Sl 7 9%

The drawings filed

A. [ are approved by the draftsperson.

8 are objected to by the draftsperson under 37 CFR 1.84 for the reason(s) checked below. Tha examiner vafl require
ubmission of new, corrected drawings at the appropriate time. Cocrected drawings must be submitted according to the

instructions listed on the back of this Notice.

1. Paper and ink. 37 CFR 1.84(a) 5 Hatching and Shading. 37 CFR 1.84(d)
03 sheetts) Paor {3 Shade Lines are Required.
2. Size of Sheet afd Margins. 37 CFR 1.84(b) Flg(s)
Acce}lﬂ Paper Sizes and Margins {0 Ccriss-Cross Hatching Not Atlowed.
Papes Sue Fig(s)
[ snty 8wty O sue A -
Maga | 1 nches hohes | ‘21by 2 Tom {71 Double Lina Hatching Mot Allowed.
Top Zeches | Juwen 250m fig(s)
et tonn | [t Zion. {1 Pants In Section Must be Hatched.
gt \| W Y vdoch 15om Ag(s)
totom | Viway/| 14men 10cm
" 6. Reference Characters. 37 CFR 1.84(f)
[ Proper Size Paper Required. (] Retasenca Characters Paor or Incorrectly Seed
All Sheets Must be Same Size, Flg(s)
Sheet(s
(s) K [ Reference Characters Placed Incorrectly.
7] Proper Margins Requlred. Figt)
Sheat(s)
£ voe O RIGHT

3 teer {1 soTTOoMm

3. Chagacter of Lines. 37 CFR 1.84(c)
1 2nd Blurreds Fig(s)
Cigtzes Pale w
(s) S 8. [J 1dentfication o Drawings 37 CFR 1.84(1)
Extransous Matter of Copy Machine

{7 solid Black Shading Not Allowed. Marks Not Allowed. Fig(s)
Fig(s) 9. D Changes Not Completed trom Priar

ke e L A
/
j}z//é
ﬂ(:omments:

Ot W/ﬂﬂ@f‘

000155 ,

Tetephone inquires concerning s review should b directed to the Chle! Oratisparson at telephone numbar (703) 305-84¢

[} Figures Must Not be Connected.

] N B Y% 457
Ravigwlng Oratspershn Léélo
Note Any objection to the drawings made by the examincr will be communicated saparatoly in an otfice action
"
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UNITED STATES DEPAATMENT OF COMMERCE
-Patant snd Trademark Otfice

Address : COMMISHIONER OF PATENTS AND TRADEMAAKS
Washington, 0.C. 20214

SERIALNUMBER | FILING DATE | FIRST NAMED APPLICANT _|_ATI0RNEY DOCKET NO.
Lozcoat 227 087172197 BN T G
- =) DORTTY [EXAMINER

24M1 /1201

GOLDEN BLUNT

4200 WESTGROVE ART UNIT [ pareanumeen

DALLAS. TX 752453

3404,

L— "—J OATE MAILED-

271799

NOTICE OF ABANDONMENT

This application Is abandaned In view of: %/ 2 ?1 (/
1. %Appliml': tallure 10 respond to the Qffice letter, malled

2. O3 Applicant’s tatter of express abandonmant which ls In compllance with 37 C.F.R 1.138.
within tha perlod sat

3. O Applicant’s falluca 10 timely fiie tha response recelvad
In the Office lettor.
4. O Applicant's lalture 1o pay the required issue fee wilhin the siatulory period of 3 months lrom ihe

malilng date of of the Notice of Allowance.

(1 The Issue fee was recelved on
O The lasue tea has not been recelved In Allowed Flies Brench a3 o
In accordance with 35 U S.C 151, and under the provistons of 37 C.F.R. 1.316(b}, applicani{s) may
patitton the Commisslonar 1o accept the delayed payment of the lasue fea il the delay in payment
was unavoldable. The petition must be accompanled by the issue lee, unless It has been previously
submitted, In the amount speciied by 37 C.F R. 117 {l), and a verllied showing as ta Lhe causes of
the dalay, .
it appiicant({s} naver recaived the Nolice of Allowanca, a peotltion lor a new Notice ot Allowance and
withdrawal of tha holding o! abandonmant may be appropriate In view of Delgar Inc. v. Schuyler,
172 U1.8.P.Q. 513,
5. [ Applicant’s fallure 10 Umealy correct the drawlngs and/or submit naw or substitute formal drawlings by
as required In the last Office action.
) Tha corrected and/or substitute drawings were recelved on

8. O The rsason(s) below.

2

CARROLL 8. DoRITY
PRIMARY EXAMINER
ART UNIT 346
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el Trctarart Ofck s :!‘:‘:.
i  ATinys ¢ Vet OME cxewred Murcter.

wnwmmmmfnmnmummmdw
REQUEST FOR ACCESS OF ABANOONED APPi.chnou UNDER 37 cm 4k | T
hmAppuunm_d " )

RV odhelga) (o113

| ¢ 0b /U T ,
‘ ‘el nf()rmatu\nlnul %

Pupar No. é 2

Aagistant Commissioner for Patents
Waahington, OC 20231

| hareby request accass under 37 CFR 1.14{a)(3)(Iv) to the appiication fla recont of the above-
identfied ALANOONED appilcation, which la: (CHECK ONE)

-
k {A) referred 10 in Ualted Staiey Pateat Number 6’? /J ? column

(B) refarred ta in an appliceton that |s open to pubtic inspection as st fom In3TCFR 1,11, L.,

Appitcation Na. flied on page of
paper number

(C} an application thst cialma the banefit of tha fling date of an applicatian that ks opea 1o pubile
Inspection, L.a.. Applicaton No. flled of

(D) &n appication in which tha spplicant has fied an suthorization ta lay opan tha complats
spplicatan ta tha public.

Plasse direcl any correspondence concaming this request to tha following addreas:

;7/{%’?“?;}/"]}6’/)%? — mp{j@/ﬁfé

Typed or p'éntad name -
App
{Initlals)
udit _J
Tima wdl vary depend e nesds of he Indtvidusl
Officar, Pelunt

lwddu Hour w«c m. oIk siumeiad 10 tans O 2 hours 1a campiste.
AYy coume, maunt 9l tne you 8ne (eTUIed 10 comele(e Y farm nouid be send tm N ol informason
Tnna:_hm Oma Wnnln?‘mn oc m:\\ DQ HOT SEND FEES DR COMPLETED FORMS TO THIS AOORE:B :e.ﬂu Q:
Adsan ot P i
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Asproved for ues 10188 (llbou(;‘}u:
Patert s Traoacan Ofice, U DEPARTMENT OF COMMERCE

REQUEST FOR ACCESS OF ABANDONED APPLICATION UKDER 37 CFR 1.14{a)

in re Appucauon of

| RECEIVED APPHCILON Numoss Fioa
FEB 2 7 2001 08 oe1127 §-17-93

Group AdUnn Ezamner

File Information Unit

Paper Na. 2% 2

Assistant Commussionar for Palents
Washingtan, DC 20231

| heraby request access under 37 CFR 5. 14{a){3}iv) lo te aorucsuon file record of tha shove-
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United States Patent i (11) Patent Number: 5,988,159
Blount (4s] Date of Patent: Nov. 23, 1999
(541 GAS-FIRED ARTIFICLAL LOGS AND §,013,455 7/1991 Eildot et al. L1512
COALS-BURNER ASSEMBLY §,052370 10/1991 Karabia ... - 1261512
SO81,981 1/1992 Bed .. 12692 R
[76] favenior: Golden Blount, 5310 IMarbar Town, 5,263,852 11/199) Beck - L 43NS
Dullas, Tex. 75287
Primary Examiner—Lsrcy Jones
[21] Appl No: 08/626,498 Anarney, Ageni, or Firm—L. Dan Tucker
[22] Filed:  Apr.2, 1996 157} ABSTRACT
Related US. Appheation Daty A gas-fired anficial logs and coals-bumer assembly is
peovided for fireplice use ia coopenition with decorative gas
[63] Continuation-in-part of applicatioa No 087276894, Jut 19, logs, and actificul coals aad embers decoratve items by
1094, 3 —wirhd i5 3 continuaian-n part of Jpph- placement forward ol the gas logs in the ficcplace
k""m@‘-‘#—uﬂl abandyncd arfangemient, 4 sccondary clongaied coals- and embers-
{stj fnt. C R ' 16 V4 1 4 burnur tube apparstus. The assembly provides gas-tircd
I'S,l Us. Ci 126/512: 165K, 126/540 artilicial logs, coals- 1ad embers-burnes apparatus for fre-
- o ’ T ' 4-3U| 1" places wherea gas fiow through pomary burner (ube 1s the
o . . 13 4 sousee of gas llow 10 o scoondary coals- axl embers-hurner
1584 Field of Sewrch ... : |1r1§::)”fl,;: 51;5"5:(;.‘ twbe posinoned foiward and below the primary burner ube
SR 22 2T with nwultiple discharge ports in the secondary tube directed
56 References Cited away from the front of the fireplace, thus cahancing the
! natural burn 1n cooperation of the ficcplace deaft &5 well as
U 8. PATENT DOCUMENTS 1he acathetic Deauty of the imitation burning logs, coals and
Y B 108
IMLUY W92 Pelcrson .. usesty e
3,870,355 31975 Heary ... 43128 X
5,000,162 )/109L Shinwk et al. . .. 126512 19 Clalms, 3 Drawing Sheets
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