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EXHIBIT 3b.

Plaintiff's Logs

(in a box separate from exhibits)
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Defendant Peterson's Coals Burner Assembly and Grate

(In a box separate from exhibits)
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! Auailable for 18", 24"', and 30" Gas Logs Sets.

I

!

Before

w=tbout Ember Flame Booster

,/I
I

I

After

w_th Ember Flame Booster

As an accesso_ for your G4 Senes
Burner System. Model _s EMB-1S.
EMB-24. EMB-30.

Or

Order pre-assembled on vour GS Series

(AGA Design Certified) Lo9 Set

(e9 G524_14MEMI3)00GOI'J (_

eft -: ,- ,_ _._-_15 9. a-

?r :2 " e:l_S.

it _ PLAINTIFF'S ]

ROBERT H. PETERSON CO. EXHIBIT
""24_:,_- -_- _, .-2 r O=,,',.?.jS:: _ CA91746 .LOGON'www.rhpe_ersonco h

JT-APP 1495



I

| --
J

i
I

Hi-

II

I

I
i

I i-

l

I

I

I

I

I

I

0

0

installer: please leave
these instructions with

consumer.

Consumer: please
retain for future

reference.

TO BE USED WITH THE

REAL-FYRE G4 SERIES

BURNER SYSTEMS.

AVAILABLE FOR USE ON

THE FOLLOWING LOG SETS:

18"

24"

30"

FOR NATURAL GAS ONLY.

ROBERT H. PETERSON CO.

ReaI-Fyre
EMB SERIES

"EMBER FLAME BOOSTER"

INSTALLATION AND

OPERATING INSTRUCTIONS

EMB-24 Ember Flame Booster for 24" Log Set shown

WARNING: If the information in this

manual Js not followed exactly, a fire or

explosion may result causing property darn-

age, personal injury or loss el lile.

Do not store or use gasoline or other

flammable vapors and liquid'_ in the vic_n-

dy of this or any other appliance.

WHAT TO DO IF YOU SMELL GAS

• Open a window.

• Do not lry to light any appliance.

Do not louch any eleclrical switch; do

not use any phone in your building.

Immediately call your gas supplier from

a neighbor's phone and follow the gas

supplier's inslruchons.

If you cannol reach your gas supplier,

call the lire dep&rlment.

Installation and service musl be performed

by a qualified installer, service agency or

the gas supplier.

ROBERTH. PETERSONCO 14724

IMPORTANT: READ THESE INSTRUCTIONS

CAREFULLY BEFORE STARTING

NSTALLAT ON OF YOUR LOG SET

Your Peterson ReaI-Fyre Ember Flame Booster is to be

installed only w_th a Peterson ReaI-Fyre G4 Senes Log

Set _na solid-fuel burning lireplace with a working Ilue
conslructed of noncombustible material. Solid fuels shall

not be burned in a fireplace where a gas log set is

installed. The mm_mum permanent vent opening provid-

ed by the fireplace chimney or chimney damper to vent

Ihe flue products ts hsted in your G4 Series Owner's

Manual. The chimney damper must be fixed in a manner

to maintain Ihe mintmum permanent vent opening. A
Damper Stop Clamp is provided as a means _omaintain

the minimum permanent vent opening and to prevent lull

closure el the damper blade (See Damper Stop Clamp
Instructions in your G4 Series Owner's Manual}. The

installation, including provisions for combustion and

ventilation air, must conform with the Amencan National

Standard Fuel Gas Code Z223.1 and apphcable local

building codes

_ 00001_
Easl Pro CA 91746

1 ['do L-A2 05399

JT-APP 1496



NOTE: The parts for lhe EMB-24 Ember Flame Booster 24" Accessory Set are illustraled and listed. Part

numbers and sizes will vary depending upon the size of the EMB ordered. When ordedng

replacement parts, be sure to indicate your EMB size.

Item Part Description

No. No.

1. EMB-24-01 Ember Flame

Booster Assembly

2. HS-29-00 Heatsh_eld

3 Eh 1 I-fandle Extension (2)

4 Knocs EMB Control Knob

IMPORTANT INFORMATION

13o not use lh_s acc:essory if any part has been under The maximum inlet gas supply pressure for this burner
water. Immediately call a qualified service technician is 14" for Natural Gas.
to inspect the appliance and to replace any part of the
control system and any gas control which has been
under water.

The appliance and its individual shutoff valve must be

disconnected from the gas supply piping system when
testing the syslem at lest pressures in excess of '/2"

psig. This is accomplished by closing the gas supply
line valve, which is required by NFPA54, section 5.54,

The mimmum inlel gas supply pressure for the purpose
of input adjustment is 5" for Natural Gas.

A fireplace screen must be in place when the log
set is burning. Provisions for adequate combustion
air must be maintained. Combustion air _s adequate
when all flames curl into the fireplace and away from
the screen.

When glass fireplace doors are used, operate the
gas log set with the doors open.

ReaI-Fyre EMB Series Technical Data Table

Log Set

Size

18"

24 °

30 °

• Log Set Dimensions w/EMB

Front Depth Back

19.5" 14" 15"

25 5" 14" 20"

31.5" 14" 24"

BTU Rating

Nat.

Refer Io Ihe O'_ne,"s Manual

ot your ReaI-Fyre G4 Sedes
Burner Syslern

The E.M8 Senes Accessort
does nol etfe(:l 9TU rali_g.

• OLmensions Ot G4 Senes Log Sets w_th EM£ accessory installed If :he log sel is

centered properly, your G4 Ser,es log sel w_tn E_%IB can be _nslalled _n accordance

',,vfth lhe Fronl Width of Fire Box Opening as listed £-, "rou_ G4 Senes Owner's Manual

JT-APp 1497
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INSTALLING:"_HE EMB SERIES TO YOUR 10. Attach the 1/2" female pipe fitting of the Ember

G4 SERIES BURNER Flame Booster to the left stub of your burner
,. system. Rotate theEmber Flame Booster around

I qe'er !o the Parts Eist on page 2 when installing your your burner system clockwise. Use Teflon Tape
l" ,qaa;-Fyre Ember Flame Booster or pipe compound. Tighten securely so the Ember
I Flame Booster valve faces forward and flush wilh

! Carefully unpack your Burner System and Ember the burner pan. The Ember Flame Booster burner

I Booster. Check the parts list of both ports should face downward (Figure 2).Flame

instrucbon manuals to be sure all parts are
_ncluded Figure 2

I 2 Be sure the gas supply to the fireplace is turned

off.

I 3. When installing your Ember Flame Bo6sler andLog Set, use Teflon Tape or pipe compound,

resistant to the action of Propane Gas, on all

i . threaded male connections except brass tobrass connections. The Burner Fuel Injector,

although brass in color is not brass and Teflon

Tape or ptpe compound must be used. ._t... _n E _PO_S

I 4 II _nstallin-g Io an existing G4 Series Burner
System. cqntinue wilh step 5. If inslalling to a new

G4 Series Burner System, continue with step 9. Note: For right sided installation mirror the installation

I I O instructions and, with a pipe wrench, rotate the EMB
5 Remove the logs and grate from the fireplace, burner so the ports face downwards.

I i 5 D_sconnectyour burner system lrom the main gas 11. Attach the handle extensions and knob to thest.cpl,! control valve.

! : :_emove any sand. embers and/o_lava granules 12 Place tile heat shield over the control valve_as

I i :ore lhe burner and floor el the fireplace shown (Figure 3).

, oj - Oean the floor el the fireplace of any d_rt or ashes. F_gure 3 _ \
r, q

I t 9 Remove the cap "from the lelt side of tile burner _"

i s-,,_em. ,urning counterclockwise (Figure 1)

, 12. Follow the installation instructions supplied with

your burner system to complete the installation

of your gas log set. When placing the sand and

I Ember Glow in the burner pan. be sure to
completely cover the Ember Flame Booster

burner pipe.

I Test for leaks a{ all soapyconnections with a water

solution Never use an open flame to check for

leaks.

JT-APP 1498



REAL-lYRE EMBER FLAME. BOOSTER OPERATING. INSTRUCTIONS "_

, , . ,,

The EmberFlame.Booster provides enhancedfront
flame and glowing embers with a boosl of heat from
an independent variable control valve. The EMB

Series is easily operated with a turn of the EMB
control knob for added front flame and heat lo regular

operation of your burner system.

1. Follow the lighting instructions supplied with your
G4 Series Burner System to light the log set.

2_ For added Front Ember Flame and a Heat Boost,
turn Ihe.EMB Conlrol Knob counterclockwise to

the desired setting.

3. To lower or extinguish the Ember Flame Booster,
turn the EMB Control Knob clockwise (all the way

clockwise to extinguish).

4. To extinguish your Log Set. follow the instruciions

supplied with your G4 Series Burner System.

i Figure 4 ON OFF

Caution: The EMB Control Knob and the Handle

Extensions may become 'HOT' by the radiant heat of

your log set.

The Control Knob and Handle Extensions can be

removed after the desired setting is achieved.

Note: The Ember Flame Booster can be lelt at the

desired setting, when extinguishing your Log Set.

CERAMIC
PINE CONES
Hand colored.
Model # PC-4,
PCD-4 or PCW-4

'T'_'_ I i _TC

WOOD CHIPS
Realistic accents.
Model # WC-6.
Also ava,lable Ior
Wh,te B_rch

Slyle WCB-6

DECORATIVE OAK
BRANCHES
Ideal for

decorating fireplace.
BR Series. sizes 9", 17"
&2t'.

BONUS LOGS
Custom,ze your
fireplace and
log set.
Models
SD Bonus &
SS Bonus

SD BONUS _.=_._T..-

ss o. s

LAVA-FYRE
GRANULES

or GLOWING COALS
LAVA-EYRE COALS Creales appearance

For covering bottom of el red hol coals.
fireplace. LE 5, LF t0 Model # EM-1

or LFC 10.

SELECT SAND VERMICULITE
GRANULES

O
31

"2,

:Jl

L!
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EXHIBIT 8.

Plaintifffs Video of Plaintiff's and Defendant's

Log Burning Set
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I LOCKE LIDEDE2uL SAPP LBP

-"' zzo_ Ross AvrL_t't Ax-roJu_ (z 14) 740-8000

SUITE 2ZOO F._u (214) 74o'-88oo

D.__L_X. T_cxs 75zo t-6776 AUSTI_ - DALL'LS " HOUSTOr_ " NEW O_LF_'_S w'_v.lockcliddclLcom

email: Idtucker@lockeliddelLcom

I December I0, 1999

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
I President •

Robert H. Peterson Company '

I 14724 East Proctor Ave

. City ofindustry, CA 91746 "

i Re.: United States Patent 5,988,159Our File: 09842/60434

I Dear Sir:

Our firm represents Golden Blount, Incorporated. On November 23, 1999, United States Patent

\' 5,988,159 was issued by the United States Patent and Trademark Office. Golden Blount, Incorporated is

I the exclusive licensee of the patent. For your information, we are enclosing a copy of the patent.

Our client has informed us that your company is marketing a device that is substantially similar to

I the burner assembly that is claimed in each of the claims of the subject patent.

The purpose of this letter is to place you on notice of the issuance of the patent and to inform you-

that our client has instructed us to take whatever steps are reasonable and necessary to prevent infringementof the patent.

Please let us know your intentions regarding the continued sale of your products vis-a-vis the
I subject patent. Since time is of the essence in protecting our client s rights, we expect to hear from you no

later than January 14, 20(0.

I Very truly yours,

I LOCKE LIDDELL & SAPP LLP

L. Dan Tucker

LDT/klu

i Enclosure
,$PLAINTIFF 0

c: Golden Blount ! EXHIBIT I ooooo

I I
I



! _ _oBE.TH.PE_E.SONCO.

r 14724E_ Proctor Arena, Cily of ladml_. CA 91746 • (626) 369-5085 • FAX(626) 369-5979

!
i December 30, 1999

|"

Mr. L. Dan Tucker

i Locke Liddell & Sapp LLP
2200 Ross Avenue, #2200

Dallas, TX 75201-6776

Dear Mr. Tucker,

I ! We acknowledge receipt of your letter of December I0, 1999. The letter has been

forwarded to our attorneys for their review and consideration..We will try to get back to.

you as soon as possible. However, your expectation as to when we should respond is

i j _e_sonable.

I Tod M. Con-in"Vice President & General Manger

I TC:If

i

I

I

I
| PLAINTIFF'S|

I M._,_,_a.-_ ol "Fi_ _,j_ B._,_. "R_,_-FV,_",_a "J_,,u,,_,k"_, P_oa_t_ JT-APP 1514
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IRO_gI_RT H.PETERS N CO. _ I

./-tt-i _. _ .......... ":"l of Industry, CA 91746
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"" o¢: _ = .
:._ ,[:

mi
-3

-J ,.

Z _

X

• _52:

_00_

o _ @ _-_

:n_g z
--4

_x

KlOO
05-0

oca

= o

"'- _ ]_to

_-_

m:Eo
_5_

l'hank you for using Return Receipt Service.
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z2ooRossAvr_u_ _ (zz4) 74o800o

SutTz2zoo F_Jc:(zl4) 74o-,88o0

I D_L_ _ 75zol-6776 Aus-rlN- D*a-t._ • HOUSTON
o NEwO_L_S

_,|ockcli_d c|L coill

I Writer's Direct Dial214-740-8730
email: Idtucker@lockcliddclLcom

i May 3, 2000

CERTIFIED - RETURN RECEIPT REQUESTED

I Mr. Tod M. Coffin

Vice President and General Manager
Robert H. Peterson Co.

I ] 14724 East Proctor Ave

City of Industry, CA 91746

i i Re.: United States Patent 1595,988,
Our File: 09842/60434

I i ..... Dear Mr. Corrin:

On December 10, 1999, I forwarded a letter to Robert H. Peterson Co. with an enclosed copy of
I U.S. Patent 5,988,159. On December 30, 1999, you indicated that we would be receiving some response

from you regarding our earlier letter.

As of this date, we have not received the response you indicated would be forthcoming.

I We have inspected your EMB Series Ember Flame Booster and find it to be clearly wittfin the scope

of at least some of the claims of the subject patent. Our client views any infringement of its patent with

great concern and will take necessary steps to stop any such infiSngement-

Our client wishes to resolve the matter of infringement of the subject patent as soon as possible.

I _ We look forward to your immediate response to our earfier letter.

Very truly yours,

i i _ LOCKELIDDELL&SAPPLLP

I _ L. Dan Tucker J PLAINTIFF'S

I1_ EXHIBIT !

-_] C: Golden Blount

I 09942"60434DALLAS:73514LI 1:1121 "_

JT-APP 1516
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i . May 16, 2000

Mr. L. Dan Tucker

I I Locke Liddell & Sapp, LLP
2200 Ross Avenue, Suite 2200
Dallas. "I"X 7S201- 6776

Dear Mr. Tucker:

We have received your letter of May 3, 2000 and you are correct in that we have not yet

I i responded.

Our lack of response has been due to at le_t in par'{ to our inabiliqt to understand what
7 you want. Your December 10, ) 999 letter states that your chent has.informed you That

I J the Robert H. Peterson Company is "marketing a device That is subslantiaJIy similar To
the burner assembly That is claimed in each of the claims of the subject patent*. We
very much disagree with this statement.

i

I iv Your letter of May 3. 2000 states, "We have inspected EMB Series Ember Flame
your

Booster and find it to be clearly within the scope of at least some of" the claims of the
subject patent"

I Please explain to us, in detail, the basis upon which you believe [hat we are infringing
._ on your client's patent.

' Very truly yours,

Terrell A. Stone

I Vice Presidenl

I
TS:sv

I 0 i PLAm'nFF'Si
I_ EXHIBIT •
-,t • B1461

TOTF_I_P.84

FEB 16 28_I 15:28 312 876 2828 PAGE. 84

dT-APp 1517
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LOCKE LIDDELL &: SAPP LIP

AI-roar,_-_& Cz:xot,ts_3£x_
2200RossA'c_,a_

Sorrz 2200

DALt.A&TEXAS752014776 _" DALtaS° HOt._ON • NEWO,g.tr.Ar_
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January 19, 2001

Mr. Todd M. Con-in

Vice President and General Manager

Robert H. Peterson Company
14724 East Proctor Avenue

City of Industry, California 91746

Re: Infringement of United States Patent No. 5,988,159

Dear Mr. Corrin:

Our office contacted you by way of letter December 10, 1999, forwarding to you a copy

of the above-identified United States Patent. We informed you at that time that Golden Blount,

Inc. had informed us that your company is marketing a device that is substantially similar to the

burner assembly that is claimed in each of the claims of the subject patent.

By return letter of December 30, 1999, you advised that our letter had been forwarded to

your attorneys for their review and consideration and indicated you would try to get back to us as

soon a.s possible.

In expectation of a reasonable response, our client has not taken any action until recently.

In view of your company's failure to respond or indicate in any manner its intentions with

respect to the infringing product, we have been instructed by our client to file a patent
infringement action in the United States District Court for the Northern District of Texas, Dallas

Divtsion. A copy of the Complaint as filed, as well as a Notice of Lawsuit and Request for

Waiver of Service for Summons is enclosed with this correspondence. Please review the Notice

carefully and let us know within thirty (30) days whether or not you will waive service of

sumanons as explained in those papers.

Golden Blount, Inc. demands that your company inmlediately cease and desist all further

sales of your company's "Ember Flame Booster" and any similar infringing accessory kits.

Since your company has been on notice for some time regarding the rights of Golden Blount,
Inc. under the '159 patent, the company will be seeking treble damages, as well as attorneys fees

in addition to injunctive relieE
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Mr. Todd M. Coffin

January 19, 2001

Page 2

This action has become necessary due to the complete silence and lack of communication

from your company regarding this matter. In the absen_:e of an indication from your company

that it is willing to acknowledge and respect the rights grfinted to Golden Bloung Inc. under the

• 159 patent, our firm has been instructed to vigorously pursue the litigation.

Very truly yours,

Roy W, Hardin

RWH:js

Enclosures

0"9&42:6.0434 : DALLAS : 1,17513 I
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JT-APP 1520 through JT-APP 1595

Has Been Deleted Pursuant To A Protective Order

And Can Be Found In The Confidential Joint Appendix
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PETERSON REAL-FYRE

GAS LOGS &

FIREPLACE ACCESSORIES

R.H. PETERSON CO.

LIST PRICE SHEET

MARCH 1, 1996

Shown: WOG4-24

I

I

I
I

I

I

I

TO USE THIS PRICE SHEET -1- Select Burner System. -2- Select Log Style Design. -3- Select Log Size.

CODES FOR BURNER STYLES

G4. Glowing Ember F Front-Flame

GX4 Glowing Ember P Flarne Pan

(with Heavy Duly Orale) 2 See-Thin F_replace

G5: AGA/CGA Glowing Ember 3 Circular Iqreplaces

G6: Glowing Ember, Advantage 21/AGA (F Series)

CODES FOR GAS LOG SETS

R. Golden Oak H. tte_tage Oak

S Sphl Oak HD Heritage Oak Deslgnef

PO Posl Oak W White Birch

we Woodland Oak K Mounlaln Oak

B Royal Enghsh Oak O Onftwood

BD. Royal Enghsh Oak Des,gner T Twisted Pine
E. Embee,'_ood V: Old English Coal

ED Embel_OOd Designer RD. Golden Oak Deslgnes-(G6)

W/B See-Thru Logs with Bark $5. Split Oak AGA

SECTION PAGE SECTION PAGE

I Gtovv,ng Embers G4 & Fronl Flame Log Sets 2, 3 VIII Gas Log Burners (Only) Non-AGA 8

II Flame Pan Log Sels 3 IX Gas Logs (Onqy) 9,10

III G6 Log Sels - AGA/CGA 4,5 X F,replace & Gas Log Accessories 10

IV G6 IrtdlVldUat Logs & Branches 5 XI Grates & Burner Pads 11

V G5 Gas Logs (Only) - AGA/CGA 6 XI{ Gas Log bghlers With Valves ]]

VI G5 Gas Log 8ume,s (Onl W - AGA/CGA 6 Xlll Gas Log L_ghters Wllhout Val_ pLAINTIFF'S /

.....VII Safely ConlrG Syslems. Valves & Paris 7 XIV ___ EXHIBIT
SUPE_-SEDES _B-JEC] TO CF_NGE W]THOU_ NO] ICE "ALL PRKCES FOB FACTOIli _ ___

l
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"G4" SERIES RADIANT HEAT GAS LOG SETS WITH GLOWING EMBER BURNER - Add length to Model No. (i.e. RG4-2,

Nole: Shipped for use w=lh Nalural Gas - Specl_ if 1or L,P. Gas by adding a "P" Io the product number (RG4-24P), and add $ t 22.00 for required SPK-2(

"F" SERIES RADIANT HEAT GAS LOG SETS WITH FRONT FLAME BURNER (To order, substitute "F" for "G4" in Model

Note. Sh_pped for use w=lh Natural Gas - Specify Io," LP. Gas - and add $122.00 for requited SPK-20

Set includes 1. Logs 2. Burner 3 Grate (Log Rests RE-3) 4. Connector Kil

" ,. Slyle Flreplac_EStandard

i _ See-lhru

GOLDENOAK

SP£_ OAK"

6
POST OA

WOOOLANOOAK

6
I WOODLANO OAK"

_ PRICE

• k See-lhm BGX4,-2 weighl
ROYAL ENGLISH OAK + CIO. cIns

PRICE

Slandard BDGX4 we_ghl

no ctns

PRICE

See-thru BDGX4-2 weight

ROyAl.ENGLCSHDES_3NER" riO clns.

PRICE

Standard EG4 weight

no. ctns

PRICE

' See-lhru EG4-2 weJghl

EMBERWOOO nO C[ns

PRICE

_ Standard EDG4 we,ghlno dins

PRICE
' , -/_x'>.'_---;.-%_-,_' See-thin EDG4-2 weight

£UDERWOOD DESIGNER no. ctns

PRICE

_[ Standard HGX4 weight

nO. cIns

PRICE

J.... cd See-lhru RGX4-2 wefghl

-- - HERITAGE OAK" [10 CtFtS.

PRICE

2___ Standard HDGX4 weighl

no cIns

PRICE

: See-lhm HDGX4-2 we+ghl

HERITAGE DESIGNER" no CtI3S

2 "With Heavy Duty Grale

I

I

I
No. .12"+ " '16".: -:18"- "20" " ...24"1: "_.:.30_ ;.:36,:,_a,_--<_42-.'_._'*"_-"' _48":=,-_,.--.:_ _:_._1_"_+, G

_PR_CE 103.60212.00234.00238.0b 249.06297._ 405._ 624.0o737:OO78_.0b
RG4 ! weight 41# 45# 61# 68# 82# 107# 148# 294# 346# 371#

no. ctns. t 1 2 2 2 2 3 4 4 5

PRICE 244.00 273.00 307.00 312.00 3.37.00 395.--_ 596.'_- 747.00 885.00 939.00_,0 •

RG4-2 we+ghl 52# 62# 78# 90# 110# 142# 186# 322# 388# 405# I

I
PRICE 307.00 312 00 337.00 395.00

See-lhm RG4-2 weight 84# 89# 107# 150#

W/B no. ctns. 2 2 2 2

PRICE 276.00 286.00 307.00 379.00

Standard SG4 weight 62# 70# 79# 102#

no. etns. 2 2 2 2

PRICE 354.00 366.O0 403.00 487.00

See-lhru SG4-2 weight 84# 84# 99# 145#
lo. elns 2 2 2 2

PRICE 226.00 230.00 241 00 289.00

Standard POG4 weight 63# 65# 82# 112#

-- _o. ctne 2 2__ 2 2

PRICE 295.00 300.00 327.00 385.00

See-ibm PEG4-2 I weight 85# 93# 104# 153#

_o. clns 2 2 2 2

PRICE 262.00 266 00 279.00 330 00

Slandar¢ WOG4 weight 63# 65# 82# 112#

_O. cms ;_ 2 2 2
PRICE 338.00 344.00 373.00 436.00

See4hm WOG4-; weight 85# 93# 104# 153#
he. cms 2 2 2 2

I PRICE 290.00 294.00 316.00 368.00

Standard WOGX4 weighl 71# 73# 90# 125#
no. ctns. 2 2 2 2

PRICE 398.00 404.00 442.00 49!.00

See-lhru WOGX4-2 weight 91# 99# 117# 171#

no cms 2 2 2 2

PRICE 350.00 403.001 488 00

:Standard BGX4 we+ght 118# 178# 219#
no. elns 3 3 4

471.00 524.00 616.00

145# 208# 255#
3 3 4

400.00 457.00 547.00

118# 178# 219#

- " 3 3 4

527.00 589.00 686.00

145# 208# 255#

3 3 4

23400 24g.00 29700

61# 84# 101#

2 2

307 O0 337.00 39500

82# 106# 131#

2 2 2

260.00 30800

88# 108#

2 2

34800 406.00

110# 135#

2 2

276.00 316.00 360.00

68# 98# 136#

2 2 2

385 00 437.00 480.001

86# 126# 172#

2 2 2

321.00 366.0( 41400

68# 98# I36#

2 2 2

JT-APP 162943700 493,00 546.00

86# 126# 172#
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Style Fireplace No.

PRICE

! Slandard WG4 weight

no CI_S

PRICE

i- . . See-thru WG4-2 welghl
WHITE BInCH 130 clns

PRICE

Standard KG4 welghl

no ctns

PRICE

See Ihru KG4-2 welghl

MOUNTAIN OAK" oo tins

PRICE

i L_,_j Standard DG4 weight

__ no CIRS

PRICE

_ i See-Thru DG4-2 weight

ORI_O00 rIO.Olris.

PRICE

Slandard CG4 weight

no c1ns

PRICE

- , See-Thfu CG4-2 weigh{

]tWISTED PINE NO ctns

PRICE

Coal Onty! VG4-C weight

OLD El,_.lSa COAL GRAT_ NO.CInS

12" J 16"

. ,:._, .-... "Mou(/ta{n Oak recommended lot Nalurat Gas Only

I1.- I 2o- 24-130-
257 00 274.00 325 O0

61#2 [ 83# 113#2

36" 42" 48"

331 CO 36400 42500

79# 109# 142#

2 2 2

219OO 23300 280.00 377.00

85# 81# 106# 152#

2 2 2 3

28800 319.00 372.00 560.00

86# 111# 147# 223#

2 2 2 4

238 00 253 00 299.00

70# 74# 92#

2 2 2

295.00 324.00 380.00

85# 97# 123#

2 2 2

21900 233 O0 28000 377.00

66# 73# 99# 134#

2 2 2 3

276.00 319 00 372.00 560.00

86# 97# 140# 203#

2 2 2 4

317.00 330.00 395 00

80# 95# 110#

I 1 1

"P" SERIES

RADIANT HEAT GAS LOG

SETS WITH FLAME PAN

BURNER & DETACHABLE

LEGS

Note Sh_pped for use w/Na{ural Gas-

SpecJfy if for L P Gas and add

$122 00 for _equlred SPK 20

Set includes:

1. Logs

2. Bumer

3 Pan with removable legs

4 Conl3eclof KII

5 Embers

6 Verl'nlcullle {o cover burner

7 Log Supports

Style

GOLOEN OAK

L'_'_ Standard

Fireplace No. 16" 18" 20" 24" 30" 36" 42"

PRICE 212.00 234.00 241.00 249 O0 297.00 405 00 624.00

Slandard RP weight I _fl 52# 61# 71# 91# 128# 230#
,io ctns , 1 2 2 2 2 3 4

PRICE 225.00 250.00 257,00 286 00 314 00 442 00 653 00

See-lhru RP-2 weLght 36# 53# 65# 79# 97# 137# 244#

r_o ctns i 2 2 2 2 4 4

PRICE 276.00 288.00 307.00 379 00

SP weight 53# 63# 68# 86#
no c{r_s 2 2 2 2

PRICE 297 O0 311 00 332 00 400 00

s • See-lhru SP 2 wetghl .57# 64# 68# 100#

SPLIT OAK no ctt/s 2 2 2 2

PRICE 238 00 253 00 299.00

__._ S;andald DP we,ghl 61# 63_ 76#
__ .Qo_;Jzts,. 2__ 2 2

PRICE 238.00 253 00 299 00

I See-lhru DP-2 weight 58# 66# 78#
Oa,FTWOOO no ctns 2 2 2

PRICE 219.00 ' 233.00 280 00 377.00

Slandard KP weight 56# 70# 90# 132#

no. c/ns 2 2 2 3

PRICE 231 00 248 00 291 00 406 00

See-lhru KP-2 weight 59# 80# 102# 174#
MOUt_TAIN OAK" _/O tins 2 2 2 4

PRICE 219O0 I 233 0O 280 00 377 O0

Standard CP welghl 57# 62# 83# 114#

" _-_ no clns 2 2 2 3

-- PRICE- -- 219.00 24800 29100 40600

See-lhru CP-2 welghl 59# 66# 95# 154#

TWISTED PINE no C(rls 2 2 2 4

PI-0CE 257.00 274 00 325 00

__ Slarldard WP welcjhl 52# 71# 90#

no. tins 2 2 2

PRICE 274 00 293 00 344.00

See-lhr_J WP-2 weight 52# 72# 97#
WHITE BIRCH I_O clns 2 2 2

PRICE 266 00 268.00 279.00 330 00

_,_. Slandard WOP welgllt 54# 58# 71# 96#

nO.C{nS 2 2 2 2

PRICE 281 00 289 O0 302 00 355 OO

, See-thru WOP-2 weight 58_ 68# 73# 108#

WOODLAND OAK I/O CtnS 2 2 2 2

"Mountal{i Oak recommended Ior Nalural Gas Only

JT-APP 1630



Note: Logs only See Secllon VIN for burners

Style Fireplace No.
PRICE

DRIftWOOD Standard D weight

3_to,s_
PRICE

DRIFTWOOD See-thfu O-2 we_9ht
nO ClnS

PRICE

rWISTED PINE Slandard C weight
no. Ctlls

PRICE

TWlSrEO PINE See-thru 0-2 weight

fit3 (211"tS

12" I 16" 18"
k

117.00

44#

1

t 17.00
4,4#

1

96.00

4O#

1

98.00

42#

1

20"
I 24"

12800

1

128.00

47_

1

1080O

43#

1

123.00

47#

1

30" I 38" I 42"
153.00

7O#

1

153.00

82#

1

134.00 199.00

56# 75#

14500 228.00

75# 128#

See Section X for individual branches

48"

EMBER GLOW

DESCRIPTION

_ IEMq 'S'nglePackWl6°z _I I ....

IEMI-12 I Case °f t2 WL S# I )

SELECT WHITE SAND

NO. DESCRIPTION PRICE

CS- I0 Select WhLle Sand 13 50

WJ 10_

CS10-6 Case of 6 _66# 81.00

FIREPROOF CEMENT

JFC-IO I Single Pack 10#

__! IFC't0"61 Case ol 6 Wt- 601_

LAVA-FYRE GRANULES

NO. DESCRIPTION PRICE

LF-5 Lava-Fyre Granules 10.00

Wt. 5#
LF-IO Lava-Fyre Granules 18.00

Wt t0#

LF5-12 Case ot 12 - 68# 120.00

LFt0-6 Case of 6 63# 108.00

VERMICULITE GRANULES

I LF-15 I Verm_cuhteGraoules

ILF-15q21 Case el 12 18#

BONUS LOGS/WOOD CHIPS

t NO. DESCRIPTION PRICE
SD-8ONUS Spec_alDesignerLogs(2) 54.00

|SS-8ONUS Special Sphl Logs (2) 57.00

|WC-6 Wood Chips (Boxed) 6 25.50
__ C-6-12 Case of 12 - Wood Chips 306.00

JJ

WARM AIR CIRCULATOR

NO. I DESCRIPTION PRICE

IAC-10 Air Clrcu alor 230.00

CERAMIC PINE CONES"

NO. DESCRIPTION PRICE

'PC-4 Single Pack 4 assorted sizes 14 50

P_ne Cones m poly bag Wt. 4,_

PC4-12 Case of 12-45# 174.00

VOLCANIC STONE

NO. DESCRIPTION PRICE

VS-3 Lava-Fyte Volcanic Stone _n 7.50

Poly Bag WI. 3#

VS-3-12 12 Poly Bags ol VS-3 in box 90.00

Wt 30#

VS-I2 12 Lbs, Assorted Stones in bo× 2650

Wt 12#

VS-25 25 Lbs Assorted Slones m box 50 50

Wt. 25#

DECOR PACK

DESCRIPTION
Includes PC-4, DR-2, EM-1

and GL- 1

FIREPLACE GLUE

GL?I O. DESCRIPTION PRICE I
Adheswe Wt 4 oz 8 00

GLt-12 Caseof 12Wt 5# 9600

LOG SUPPORTS

15" Log Support (18"720" Sets) 3#

20" Log Suppod (24" Sets) 5#

24" Log Supporl (30" Sets) 6#

)NNECTOR KITS

NO. DESCRIPTION

(-4 12" FIBred Coi_nector

(-4-18 16" Flared Conneclor

_-5 12" Flex,Cor',necto:

(I/2" _d)

A-1 See-lhru Connector

:°5-24 24" Flex Conneclof

,6501 °ESC-N°:l
21 00 ,/"_.._"_'_ OAK BR-2 I

23°°1 I OAKI 8R4 I
I _/'S:/_ v J OAK I BR-241

2000 I ,(';"-_¢" I OAK BR-17 I

2 oo, I oAK BR2,I

DECORATIVE OAK TREE BRANCHES

LENGTH WEIGHT I

Lenglh 9" each 3#

Length 9" each 51_

Length 9" each 22#

Length 17" , 4#

Lenglh 21" 10-1/2#

PACKAGING

2mbox I 1400 J

41nbox I 26/30 I

24incadon I 13650 I

Packed m indlwdualcactoo I 20 00 I

Packed mindwldualcadon I 37 60 I

I

I

-I

"1

I

I

I
I

I
I

I

I

JT-APP 1631

I
w

i

I

k.-



I
I

I

I

I
I

I

I
I

I

I

I
I
I

I

I

I

I

FIREPLACE GRATES

SIyle No. Fireplace No. 12"

PRICE

Standard SD woght

Steel Square 1/2"
PRICE

See-lhru SO-2 welghl

PRICE

Standard SX we_ghl

Heavy-Duty Steel
PRICE

See-lhru SX-2 we_ghl

PRICE

Forged SleelGrate Slandard VV welghl

i

Pan Burners Fingers V I PRICE 35.00

Only I weight 5#

BURNER PARTS

NO. DESCRIPTION

AB-2 Fuel _nleClOr, use wdh CK-4 Col_nec_or ki_ sh_pped blank

of specify dnll size

AM-2 A,r Mixer, use with CK-4 connector kit sh_pped blank or

speoly dnll size

16" J
2100

5#

24.00

5#

.18"

24.00

9#

28 00

10#

42.00

19#

4500

22#

19800

20#

53.00

7#

I 24"

28 00

11#

33 O0

12#

4600

22#

50.00

25#

2t1.00

35_

70 O0

10#

3(}"

33 00

13#

40 00

15#

58.00

25#

62.50

27#

259 00

40#

88.00

13#

36 _

40.00

15#

42" 48" 54 ° 60"

66.00 96.00 110.00 124.00 140.00

27# 34# 42# 45# 48#

70.00 101.00 116.00 13000 14500

30# 38# 44# 50# 53#

PRICE NO. DESCRIPTION PRICE !

5 50 HE-2 barge brass beadh elbow 4 50

CE-1 Small brass conneclor elbow a 00

I 0.00 TA-3 AliJmenum tubing 3/8" or llare 12" long with flare 10 00
nuts [

I
I

GAS LOG LIGHTER KIT

The Peterson REAL-FYRE Gas Log bghte," Kd
,ncludes:

Log hghler tubes. 190.00 BTU

Order Brass Trim Plate separately - BCP 1

LL-IO _

LOG LIGHTERS WITH VALVES

LG-10

LG-11

LL-1O

LL-11

LC-10

LC-11

LC-20

LC-21

BCP 1

-'_';',-;:_}._;_._ _';_'z.:-:-'.'_:_:-DESCR P.TION: : - - . _ .- _ " PRICE

Slandard Log Lighter w/AV-30 (Straight) In Line Valve

Slanda,-d Log Lighter w/AV-31 (Angle) In-Line Valve

Gas Save," Log Lighter w/AV-30 (Straight) In-Line Valve

Gas Saver Log Lighter w/AV 31 (Angle) In-bne Valve

t 4" Casl Iron Log Lighter w/AV-30 (Straight) In-Line Valve

14" Cast Iro_l Log bghlel w/AV-31 (Angle) In-L./e Valve

18 _ Cast Iron Log Lighter w/AV-30 {Slralght) In-Line Valve

18" Cast Iron Log Llghler w/AV-31 (Angle) In Line Valve

Brass Cover Plate for AV-30/AV-31 Valve

51,00

51.00

55.00

55 00

61.00

61,00

63 00

63.00

8 00

LL-I

LG-1

LC-1

LOG LIGHTERS WITHOUT VALVES

LG-1

LG1-12

LL1

LL-1-12

LC-t

LC-t-12

LC-2

LC2-12

LK 1

LK1-12

CW-1

-.ZX='...-::.. NO.'-£ :-: "--,,; ,. -. _-. . _-.:.- -; - " DESCRIPTION

Rigid S_ngle Gas log 5ghter

Case of 12 Gas log lighlers

Gasaver Single Gas log hghler

Case of t 2 Gas log lighlers

14" Casl Iron Gas log I_ghtef

Case el 12 LC-t Gas Iogl_ghters

t 8" Cast hen Log bwghter Gas log Itghler

Case el 12 LC-2 Gas log hghters

Natural Wood Ceramic refractory log lighter

Case of t 2 LK-1 Ceramic relraclory log hghters

Ceramlc-wlk s,ngle for Ceramic rehactor log bghler

., " "L:" ,'" -',, PRICE

19 50

23 _ O0

2 _*O0

28b O0

;';: O0

";36 00

32 00

38,_ 00

2700

324.00

5 00

JT-APP 1632
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INDIVIDIJ,_,LTOP LOGS FOR (3AS LOG SETS (for all burner systems except G6)

To Order: Specify Log Slyle and then Size (i.e. RL-241)

-- Style No, 8"t 9"t 10"t ! 12"t 13"t
i

GO_ .'3Etl OAK RL PRICE 10 50 11 50 19 50

welqhl 2# 2# 6#

SPLIT O,%K SL PRICE 14 00 22.50

wel(_hl 3# 5#

SPLIT OAK (AGA) SL-5 PRICE 23.50

we_qht 5#

POST OAK POL PRICE 11.50 19.50

weight 2# 6#

;_,3OOLAND OAK _/OL PRICE 14 00 22.50

we,qht 2# 6#

ROYAL ENGLISH OAK BL PRICE 11.50

we_qht 2#

tOYALEN3LISHOAKDI, ESIGNER BDL PRICE 14.00

weiqh( 2#

EM_ERWOOO El_ PRICE 10.50 11.50 19.00

weigh! 2# 2# 6#

14"t I 15*t 16"t

22.50

7#

26.50

7#

27.50

7#

22.50

7#

26.50

7#

22.50 25.00

6# 7#

26.00 28.00

6# 7#
22.50

7#

EMRERWOOD DESIGNER EDL PRICE 10.50 11.50 17 00 19 50

weight 2# 2# 4# 6#

(7") (11")
HERITAGE OAK HL PRICE 11.50 15.00 1600 1700 21.50

weight 2# 3# 3# 41_ 5#

(7") (11 _)

HERITAGE OAK DESIGI'IER HDL PRICE 14 00 17 00 16 00 20.00 24.00

woi_hl 2# 3# 3# 4# 5#

WHITE BIRCH WL PRICE 12.50 I 21.50

_'¢eIOhl 2# 5 _

MOUNTAIN OAK KL PRICE

weighl

DRIFTWOOD DL PRICE

weight

TWISTED PINE CL PRICE 11.50

weight 2#

23 50

7#

22.50

8#

26.00

8#

18"t I 20"t 24"t 30"t

26.00 31.50 37 O0 43.00

9# 11# 15# 16#

26 O0

9#

30.50

9#

27.00 31.50

8# 14#

30.50 36.00

8# 14#

26 00

9#

26.00

9#

23 50 27.00

6# 8# I

33 50 41 O0 J 45 00 50.50

i(;# 22# 29# 30#

16.00 19.50 23.50 23.50

2# 2# 4# 4#

19.50 22.50 26.00

4# 5# 7#

INDIVIDUAL BOTTOM LOGS FOR GAS LOG SETS (for all burner systems except G6)

To Order: Specify Log Style and then Size (i.e. RL-36bF) Note: Please add "R" (Rear) or "F" (Front) to model number to specify log

]eslreo. Style No, 12"b 15"b I 16=b 18"b 20"b [ '24"b ". "30"b I 36"b 42"b 48"b 54"b- 60"t:,i

GOLDEN OAK RL PRICE 30.50 36.00 37.00 39 50 43.00 48.50 67.00 102 50 132 00 153,00 164.00 191.50

v.,elght
SPLIT OAK SL PRICE

welghl
POST OAK POL PRICE

wei(_ht
WOODLAND OAK _OL PRICE

welghl

IIO_'AL ENGi,ISH OAK _L PRICE

weL_ht

ROYAL ENGLISH OAK DESIGNER BDL PRICE

weight

EMBERWOOD EL PRICE 36.00

weight 7#

EMEERWOOD OESfGNER EDL PRICE 36.00

v,,ef£ht 7#
HERITAGE OAK HL PRICE 37.50

...... _.v_.,eioh I 8#

HERITAGE (.AK DESIGNER HDL PRICE 44 00

wo,[,)h; 8#

WHITE01RCH WE PRICE 3800

,.vel qnlht 7#
_lOtl,'lT:.t'l OAK KI "_,i_-.......... 36.00

wcLght 7#

DRIFTWOOD DL PRICE 36 00

_.'_.'1,Qh I 7#I

(eiI';-,EDPINE CL I PRICE

I welght

6# 7# 8#

48 50

8#

36.50

7_

48.50

7#

13# 16# 22# 25# 44#

54.00 59.50 67 O0 96 00

13# 16# 22# 25#

39.50 43.00 48.50 67.00

13# 16# 22# 25#

54.00 59.50 67.00 96.00

13# 16# 22# 25#

45.00 56.00 67.00 90.00

24# 29_ 5_,_ 62;,

5600 67.00 7900 101 0O

24# 29# 38# 52#

39.50 43.00 48.50 67.00

12# 16# 19# 23#

39.50 43.00 48.50 67.00

14# 16# 23# 27#

42.00 45.00 56.00 67 00 I

I17# 19# 23# 30#

50.50 56.00 67.00 79.00

17# 19# 23# 30#

41.00 44 00 54 00 72 50

10# 13# I 18# 19#
39 50 43.00 48.50 67.00 102 50

13# 16# 21# 25# 44#

I 39 50 43 00 48 50 67 O0

!10#19# 13# 19#
39 50 43.00 48 50 67 00 102.50

10# 12# 16# 21# 35#

86# 104# 122# 140#

.
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IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

GOLDEN BLOUNT, INC., )

Plaintiff, ) Civil Action

vs. ) No- 3-01CV0127-R

ROBERT H. PETERSON CO., )

De fendant . )

PORTIONS OF THJS DEPOSITION HAVE BEEN DESIGNATED

CONFIDENTIAL - ATTORNEYS' EYES ONLY

AND ]%RE BOUND UNDER SEPARATE COVER

The 30(i)) (6) deposition of ROBERT H.

PETERSON CO. by LESLIE BORTZ,

called by the Plaintiff for

examination, taken pursuant to the Federal Rules

of Civil Procedure for tile United States District

Courts pertaining to tile taking of depositions,

taken before BERNICE E. RADAVICH, a Notary Public

withi.n and for the County of Cook, State of

Illinois, and a Certified Shorthand Reporter,

C.S.R. No, 84-i,161, of said state, at Suite 3800,

500 West Madison Street, Chicago, lllinois, on tile

5th day of October, A.D. 2001, at 10:45 a.m.

JT-APP 1634
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PRESENT:

HITT GAINES & BOISBRUN, P.C.,

(225 University Plaza,

275 West Campbell Road,

Richardson, Texas 75088), by:

MR. WILLIAM D. HARRIS, JR.,

appeared on behalf of the Plaintiff;

WOOD, PHILLIPS, VanSANTEN, CLARK & MORTIMER,

(500 West Madison Street, Suite 3800,

Chicago, Illinois 60661), by:

MR. DEAN A. MONCO,

appeared on behalf of the Defendant.

REPORTED BY:

BERNICE E. RADAVICH, C.S.R. NO. 84-1461.
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MR. HARRIS :

please?

3

Would you swear the witness,

WHEREUPON, the witness was sworn.)

LESLIE BORTZ,

called as a witness herein, having been first duly

sworn, was examined and testified as follows:

EXAMINATION

BY MR. HARRIS:

Q. Sir, would you put your name on the

record, please, and where you reside?

A. My name is Leslie, L-e-s-l-i-e, Bortz,

B-o-r-t-z, and I reside in Glencoe, G-l-e-n-c-o-e,

Illinois.

Q.

A.

Company.

Q-

A.

Q.

stockholder?

A.

Q.

A.

Q.

How are you employed and where, sir?

l'm employed by the Robert H. Peterson

Pos]tion?

I'm a vice president and a principal.

what does that mean? You' re a

Yes.

fs it a closely held company?

Yes, it is.

And where is it incorporated?

JT-APP 1636
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A. California.

Q. Does it do manufacturing of the

products it sells?

I know it sells products, right?

Yes, sir.

Does it do the manufacturing of those

A°

Q.

products?

A.

Q.

A.

Yes, sir'.

Is that done in California?

Yes, sir.

MR. HARRIS: At the outset, just so we're

sure we're all happy with the status of

information that comes out here, I will note for

the record that there is a protective order

entered in the case.

It has a couple of categories in it

besides open. One of them is for counsel's eyes

only, and the other one is just confidential, I

believe. And for counsel's eyes only is really

quite limited in distribution.

And as I understand it -- and you can

verify it perhaps for me. As I understand it,

that really doesn't even go to the principals in

the case. It's for the lawyers and, if we had
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experts, experts, and so on.

MR. MONCO: That's my understanding.

MR. HARRIS: And I say that so you can relax

somewhat about what happens to information that

you give in the deposition. The lawyers, of

course, are then bound not to let that information

out except in the case, and then they can't -- I'm

talking about the attorneys' eyes only and then

they can't tell that information to their

principal.

I think we all use in a very general

sense sometimes the information in giving advice,

but we don't mention the information at all. So

numbers you have, like sales and things like that,

provided that you have indicated they are

confidential - or for attorneys' eyes only,

rather, well, they won't go to your competitor.

Are you with me?

THE WITNESS: I understand what you've just

said.

MR. HARRIS: And additionally -- I don't

remember, but isn't this set up that you have a

given number of days to designate things

confidential?

JT-APP 1638
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MR. MONCO: I believe that's contained in the

protective order, yes.

MR. HARRIS: So you probably don't have to

make a confidential claim right on the record

unless you just want to --

MR. MONC0:

MR. HARRIS:

on the record.

Right.

-- or make a counsel claim right

I don't know whether I have the order

with me or not, but that's my belief.

MR. MONCO: Okay. Let me just add to

counsel's statement, Mr. Bortz, that if there's a

question from counsel that you think would require

the disclosure of what you consider to be

confidential information, what we can do is

request that this he separately bound in your

transcript, anything which you have designated as

confidential information, proprietary information,

to Robert H. Peterson Company.

So if there is a question that requires

an answer, the disclosure of information which you

regard as confidential, please advise me, and we

wlll on the record request that the information be

separately bound and designated as confidential
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1 for attorneys' eyes only.

2 Do you understand what I have just

3 said?

4 MR. HARRIS: As I understand it, if you miss

5 something, you get another shot at it.

6 MR. MONCO: Right, I think that's correct.

7 But do you understand what is being

8 said here?

9 THE WITNESS: I understand -~

I0 MR. MONCO: Okay.

ii THE WITNESS: - what you have said so far.

12 MR_ MONCO: Okay. Good.

13 MR. HARRIS: Okay. And I want to add one

14 other thing. I don't want you to misunderstand.

15 Your lawyer will take care of you on this anyway.

16 But that does not entitle us in any way to any

17 _nformation that involves the attorney-client

18

19

2O

21

22

23

24 Right.

relationship --

THE WITNESS :

MR. HARRIS:

THE WITNESS:

MR. HARRIS:

that --

MR. MONCO:

I appreciate that.

-- or so-called work product.

I appreciate that.

We don't get it because of
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i MR. HARRIS: -- any more than you do, That's

2 the way the game is played.

3 THE WITNESS: I just would like to again --

you have given two categories, I believe:

Confidential --

MR. HARRIS:

THE WITNESS:

Confidential.

-- and for your eyes only.

MR. MONCO:

MR. HARRIS:

THE WITNESS:

MR. HARRIS:

are in the case.

THE WITNESS:

between them?

For attorneys' eyes only.

For attorneys' eyes only.

Okay. What's the difference?

And the attorneys are people who

Okay. What's the difference

MR. MONCO: Confidential information would be

information that you would be willing to permit to

be disclosed to the principals of the Robert

Blount Company, but they would be restricted from

using it in any manner other than in this case.

For attorneys' eyes only means that

anything that we talk about or any documents that

are shown here that are marked for attorneys' eyes

only are only shown to counsel and that they will

not be shown to the Robert -- anyone at the -
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THE WITNESS: Golden.

MR. MONCO: Golden. I'm sorry. Golden

Blount.

THE WITNESS: We're Robert.

MR. MONCO: You're Robert. Right. Golden

Blount Company. So that's the distinction.

And then, of course, if there's any

publicly available documents, that would not be

considered either confidential or for attorneys'

eyes only, but what they are, publicly available

documents. Okay?

THE WITNESS: Okay.

MR. MONCO: Okay.

BY MR. HARRIS:

Q. Okay?

A. I believe so.

Q. Good. Have you had your deposition

taken before, sir?

A.

Q.

A.

Q.

question.

A.

Yes, I have, on_ tim_ ,

What kind of a case was it?

(No audible response.)

I didn't mean to ask such a hard

well, it was a long time ago.
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I believe it was a bankruptcy case.

Q. Okay.

A. And we were not bankrupt.

Q. Have you testified in court previously?

A. I don't believe I have testified. In

that case, I was there at the court, and --

MR. MONCO:

question.

Okay.

Wait. Now, listen to the

The question was: Have you

testified in court? It does not restrict it to

that case where you were deposed.

THE WITNESS: Right.

MR. MONCO: It can be in another case --

THE WITNESS: Right.

MR. MONCO: -- where you were not deposed and

it went to court. So the question is: Have you

testified in court?

BY THE WITNESS:

A. I have not testified in any other case,

and I don't believe -- I think the judge asked a

question possibly of my attorney in the bankruptcy

situation, but I don't think I was -- I don't

think I testified.

BY MR. HARRIS:
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Q. I think that's a satisfactory answer.

Have you ever spoken for the company on

a so-called 30(b) (6) or a company deposition?

I think the answer is no from what you

just said, but -- let me strike that --

A. I don't believe so.

Q. -- and stop and explain_

Do you know what a 30(b} (6 deposition

9 is?

I0 A. I think it's what we're doing now.

ii Q. It is. And would you give me your

12 understanding, since you seem to have one, of what

13 the 30(b)(6) deposition is?

14 A. I'm being deposed.

15 Q. That is correct. Would you understand

16 that you're being deposed in the sense that you

17 are the company; you are speaking for the company?

18 A. I am representing the company.

19 Q. You are not speaking for yourself as

20 such except on these background questions.

21 Ultimately you speak for the company and, in this

22 type of thing, normally can bind the company to

23 the extent if the company could talk, it were

24 saying the same thiz_g. Okay.

JT-App 1644
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I A. Yes, sir.

2 Q. Have you reviewed the list of items in

3 so-called Exhibit A that was attached to the

4 notice of deposition?

5 A. Yes, I have.

6 MR. HARRIS: I'm busy looking for my copy

7 of it.

8 Isn't it' funny how you can remember

9 loading something up but you can't find it?

I0 MR. MONCO: Off the record for just a second.

ii (WHEREUPON, discussion was had

12 off the record.)

13 MR. HARRIS: Will you mark this as Exhibit I

14 to the Bortz deposition?

15 (WHEREUPON, said document was marked

16 Bortz Deposition Exhibit No. I, for

17 identification, as of i0/5/01.)

18 BY MR. HARRIS:

19 Q. I don't want to belabor this too long,

20 but you understand that the way it's laid out, it

21 indicates that there will be examination on the

22 various topics -- or may be examination on the

23 various topics in Exhibit A?

24 A. Uh-huh.
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MR. MONCO:

BY THE WITNESS:

A. Yes.

THE WITNESS:

MR. MONCO:

"no . "

BY MR. HARRIS:

YOU have to answer --

13

I'm sorry.

That's okay. Answer "yes" or

Q. DO you have some reasonable knowledge

where you feel you can speak for the company in

the items in Exhibit A?

A. I believe so.

Q. I'd like to get just a little

background on you. You don't look like you're

from Marietta, Oklahoma, so you must be from

somewhere else.

Would you give me some idea of such

educational background as you may have and work

background? _]d you can generalize it.

A. I was born in Chicago in 1943 and

raised in Chicago and stayed in Chicago until I

went to college at the University of Wisconsin.

I graduated from the University of Wisconsin in

1965, I believe. Then I attended the University

of Chicago Business School, received an M.B.A.
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from the University of Chicago in 1967.

My first job was at The First National

Bank of Chicago in 1967, and I stayed there until

1977. In 1977, I became involved with the

Robert H. Peterson Company.

Q. That was '77?

Yes, sir.

And have' you been with Peterson ever

A.

Q.

since?

A.

Q.

Yes, sir.

What various jobs or responsibilities

have you had with Peterson? And, again, you can

generalize somewhat.

A. I suppose general management

responsibilities --

Q. And you know their --

A. -- of all sorts.

Q. I'm sorry. Go ahead.

A. Of all sorts.

Q. Well, you know their product lines

pretty thoroughly, do you not?

A. Yes, I believe I do.

Q. Do you know how their equipment --

their materials they sell, how it works?
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Q.

these -- I call them artificial logs.

know what you would ca]l them.

A. Gas logs.

Q. Gas logs.

I don't know what other businesses

Peterson might have. Are there others?

A. Yes.

Q. Peterson is over a hundred million in

sales, is it not, a year?

MR. MONCO: You can answer the question if

you want to put it on the --

MR. HARRIS:

confidential -

MR. MONCO:

15

I think I do.

I know that they're in the business of

I don't

Do you want to make that

If you want to make that

confidential, you can.

MR. HARRIS: - or, rather, attorneys' eyes

only?

THE WITNESS: I've never shared that klnd of

information with anybody.

MR. MONCO: May I inquire the purpose of the

inquiry?

MR. HARRIS: I don't know. Let me think
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aware?

A.

16

about it, and I'ii withdraw it for now.

MR. MONCO: Okay.

MR. HARRIS: And then I'll assert it later if

I decide it's real important to me.

MR. MONCO: Okay.

BY MR. HARRIS:

It is a privately held company, I'm

Yes, sir.

(WHEREUPON, proceedings were had

which are designated Confidential -

Attorneys' Eyes Only and are bound

under separate cover.)
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1 (WHEREUPON, the following

2 proceedings were had not designated

3 Confidential - Attorneys' Eyes

4 Only:)

5 BY MR. ILARRIS:

6 Q. What other product lines does the

7 company have that it sells?

8 A. Barbecues. We sell barbecues. We make

9 and sell barbecues.

I0 Q. Barbecues?

Ii A. Yes.

12 Q. I didn't know that.

13 A. And we have a division of the company

14 that sells both retail and commercially fitness

15 equipment.

16 Q. Any others?

17 A. No, sir.

18 MR. HARRIS: Would you mark this as

]9 Exhibit 2?

20 (WHEREUPON, said document was marked

2] Bortz Deposition Exhibit No. 2, for

22 identification, as of I0/5/01.)

23 MR. HARRIS: Please present the witness with

24 it.
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1 (WHEREUPON, there was a short

2 interruption.)

3 BY MR. HARRIS:

4 Q. Would you tell me what is illustrated

5 in Exhibit 2?

6 A Peterson gas log set with an embern.

booster.

Q.

A.

Q.

That's the EMB; is that right?

Yes.

And I see a reference to the G4 series.

Could you tell me what that is for the record?

A. That's a burner system. That's our

nomenclature for one of our burner systems.

Q. Is that your most prominent or largest

system as far as sales and distribution is

concerned?

A.

Q.

A.

series.

Q.

Yes.

And what part --

By the way, this also shows a G5

Okay. Is the difference between the

G4 and the G5 merely that the G5 has the EMB

attached?

A. No.
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1 Q. What is the difference?

2 A. The G5 is what is called -- was called

3 at this time an AGA-eertified gas log set.

4 Q. What physical difference was there

5 between -- or structural difference was there

6 between it and the G4?

7 A. The G5 would have a preassembled safety

8 pilot kit on the set, a regulator to regulate gas,

9 and some methodology to keep the bottom logs

I0 separate, some special warning tags unique to

Ii AGA-certified products that are pieces of metal

12 with warning ]abels on them and a chain to connect

13 them to the product.

14 Q. Is the G5 more expensive than the G4?

15 A. Yes.

16 Q. What are the relative sales prices

17 of -- I realize sales prices vary from time to

18 time, but generalized sales prices of the two?

19 A. That's --

20 (WHEREUPON, there was a short

21 interruption. )

22 MR. MONCO: Do you want to take a break?

23 MR. HARRIS: Sure.

24 (WHEREUPON, a recess was had.)
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MR. HARRIS :

question?

Would you read the last

24

(WHEREUPON, the record was read by

4 the reporter as requested.)

5 BY THE WITNESS:

6 A. An explanation is in order,

7 BY MR. HARRIS:

8 Q. Okay.

9 A. There are certain parts of the country .

I0 that require AGA certification for gas log sets

Ii like ours, and in those places, we have sets that

12 are AGA certified. The biggest cost differential

13 is the safety pilot kit, and on G4 burners we

14 often sell those burners and sell safety pilot

15 kits with them as well.

16 Q. So they're not a G5 as such?

17 A. No, because it is not totally

18 preassembled --

19 Q. I see.

20 A. - with a regulator. It's not done to

21 the specific code requirements. But people

22 still -- in many areas, there are other codes or

23 requirements which require safety pilot kits, but

24 do not require AGA certification.
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1 For instance, all units that are made

2 for use with liquid -- LP gas, propane gas, all

3 the codes that we are aware of require that you

4 have a pilot kit.

5 Q. Well, I'm glad to get the information

6 about the product differentiation and the

7 geography. On the other hand, what can you say

8 about the sales pri'ce? That's what I asked, and

9 I'm not -- I understand --

i0 A. I appreciate -- the sales price -- the

ii sales price would be more than twice as much for

12 the G5. 1 can give you retail, what we cal]

13 retail sales prices. We then sel]. to our

14 customers at various - at discounts from those.

15 In today's world, a G4 would be about $120, and a

]6 G5 would be about $270. And --

17 Q. Oh, it is a great deal more, isn't it?

18 A. A]id I'm talking about a 24-inch set,

19 which is -- there are also different sizes of sets

20 and, of course, different --

21 Q. 1 remember three, it seems like.

22 A. Well, there are three that we have this

23 product for.

24 Q. Yes.
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A. But there are 15 different -- well,

there are many different sizes of sets. I'm

talking about the 24 because the 24 is the most

popular.

Q

A.

Most popular.

It is the standard, and it's probably

what is displayed in shops 90 percent of the time.

Q. Looking at Exhibit 1 -- I'm sorry -- 2

that we put in front of you a minute ago, is it

usually true that the G5 is sold with a

preassembled EMB?

A. NO, sir.

Q. It can be, but it not necessarily is

is that it?

A. The G5 is very seldom sold with a

preassembled EMB.

Q. You do see the statement I'm talking

about, don't you, at the bottom of the page?

A. Uh-huh.

Q. I'm not quarreling --

A. I'm sorry. Yes, I do. It is -

Q. I'm not quarreling about your answer

I'm just trying to get to the bottom of what that

means.
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i A. Extremely seldom.

2 Q. But sometimes it is sold with a G5.

3 IS it ever sold with a O4? Now l'm

4 talking about the EMIl.

5 A. We do not -- we do not sell the unit

6 with a G4. However, we sell the unit and the G4,

7 and they are meant to be put together by the

8 installer.

9 Q. I see. Sometimes they're sold at tile

i0 same time together to the same person or the same

II installer; is that right?

12 A. Well, we sel.] through distributiou.

13 The distribution orders quantities of product.

14 They do not necessarily order quantities -- they

15 wouldn't order a product ]ike this within a G4

16 burner-. They wou]d order some of these products,

17 and they would order G4 burners.

18 Q. I believe you told me that the G4 was

19 the largest se] le]-; is that correct?

20 A. Yes, ] did.

21 (WHEREUPON, proceedings were had

22 which at:e designated Confidential. -

23 Attorneys' Eyes Only and are bound

24 unde*: separate cover.)
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(WHEREUPON, the following

proceedings were had not designated

Confidential - Attorneys' Eyes

Only:)

BY MR. HARRIS:

Q. Let me ask you what is done insofar as

the distribution of Exhibit 2. That's right there

(indicating).

Would you repeat the question?

Yes. IIow do you distribute, if at all,

h.

Q.

Exhibit 2?

A. We sell products to distributors

throughout the country.

Q. So what you do is send brochures or

catalogs or single sheets, or what, that would

include Exhibit 2?

A. Right. We would send these out to show

the product to our customers.

Q. Before • mark it or anything, I'm just

going to ask you: Is this a different tiling

(indicating) ?

It's not part of a catalog that has

that other sheet, is it, or a part of a brochure?

A. it is not part of a catalog. That

JT-APP 1671
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1 is --

2 Q. Or a sheet -- it doesn't include with

3 it the Exhibit 2 we've been talking about?

4 A. Right. This is -- Exhibit 2 is more of

5 a -- is a piece of literature.

6 Q. How many of these do you feel you have

7 distributed, these Exhibit 2 sheets?

8 A. I -- that would be a true guess on my

9 part.

i0 MR. MONCO: Well, • wouldn't want you to

ii guess. If you can give a range or an estimate, a

12 reasonable estimate, I think --

13 BY MR. HARRIS:

14 Q. Bigger than a breadbasket and smaller

15 than an elephant?

16 A. Yes.

17 Q. So if you were going to play bigger

18 than a breadbasket and smaller thall an elephant,

19 what would the kind of numbers be?

20 A. A few thousand -- I mean, I would

21 imagine 2000, 3000, maybe 5000.

22 Q. I think that suits my purposes. Thank

23 you.

24 A. You're welcome.
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1 Q. That's reasonable.

2 On Exhibit 2, there's the statement up

3 in the top that "the Ember Flame Booster has an

4 independent control allowing for adjustable front

5 flame and glowing ember settings."

6 You see that, don't you?

7 A. Yes.

8 Q. Now, that independent control is a

9 valve really, isn't it?

I0 A. Yes.

II Q. And by "independent control," it means

12 that it's independent of the - what would you

13 call the main pipe that comes across?

14 A. Main burner.

15 Q. Main burner. Okay. Independent of the

16 main burner, is that what is intended by that?

17 A. It's not independent of the main

18 burner. It is dependent on the main burner.

19 Q. In what way?

20 A. We've got to get the flame to it.

21 Q. Well, to begin with, you have to have

22 some gas flowing in a pipe, don't you?

23 A. Correct.

24 Q. And some of that gas goes into the main
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1 burner, doesn't it?

2 A. Yes, sir.

3 Q. And after that, there is a line or a

4 little pipe of some kind that leads to the

5 auxiliary burner, is there not?

6 A. In this product --

7 Q. Yes.

8 A. -- you're talking?

Yes, that is correct.

Q. And so the valve is in the pipe, so to

speak, below the entrance to the main burner, is

it not?

A.

Q.

it better.

A.

The valve is --

I'ii put it this way to you if you like

Where is the valve located?

Yes. It's -- the valve comes after the

primary burner. "Independent, " I think, is

probably an incorrect word engineering. Not being

an engineer, I can't promise you that, but --

Q. Well, would you agree with me that the

extent of the dependence would be that if you

increase the gas in the auxiliary burner, that

might cause the total gas flow to decrease just a

little bit?
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1 A. NO, I wouldn't agree with that at all.

2 Q. I mean the total gas flow into the

3 primary burner.

4 A. No, I wouldn't agree with that.

5 Q. Okay. Well, then, what happens to the

6 primary burner? Is it affected at all by what you

7 do with the auxiliary burner?

8 A. Yes.

9 Q. In what way?

i0 A. Well, if you -- if you are turning the

Ii auxiliary burner on, you will get flame in the

12 front.

13 Q. Right, I understand that. But you also

14 get flame -- you continue to have flame in the

15 main burner, right?

16 A. Yes.

17 Q. Okay. Is that amount of flame changed

18 by the fact that you turn the valve on to allow

19 gas down to the auxiliary burner?

20 A. The amount of flame going into the

21 primary burner remains the same at all times. The

22 amount of the height -- the amount of flame coming

23 out of the primary burner changes if you put the

24 flame into the secondary burner.
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MR. MONCO:

BY THE WITNESS:

A. Yes.

BY MR. HARRIS:

43

You better do that for me again.

You say it stays the same at all times?

Uh-huh.

_Iswer "yes" or "no."

5

6

7

8 Q. No matter what you do to the valve for

9 the auxiliary burner?

I0 A. Yes.

ii Q. Were you making a distinction of some

12 kind in the height of the flame?

13 A. NO. What I said, again, is tile amount

14 of flame coming into the primary - the amount of

15 gas coming into the primary burner may change, but

16 that -- but doesn't have to change. It most

17 likely won't change. The amount of gas coming

18 into the unit doesn't change.

19 Q. That's the overall unit?

20 A. That is correct.

21 Q. Okay. f understand that. And, of

22 course, the amount of gas going into the auxiliary

23 burner changes to the extent that you turn the

24 valve?
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A. That is correct.

Q. Is the auxiliary burner -- on

installation, is it recommended that the auxiliary

burner be in "front of the main burner?

Yes.

As you're sitting -- as you're looking

A.

Q.

at --

A.

Q.

okay?

A.

Q.

Yes.

As you're looking at the fireplace,

The auxiliary burner is closer to you?

Yes, sir.

Okay. As you're looking.

And is it recommended that the

auxiliary burner be so oriented that it's down in

the so-called embers, the artificial embers?

A. It's not recommended that it be lower

than the primary burner.

Q. Let's forget the primary burner for a

minute and talk about the question I asked.

A. Okay. Would you repeat --

MR. HARRIS: Would you repeat the question?

It may be a poor question, and I'll

redo it if it is.

(WHEREUPON, the record was read by
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the reporter as requested.)

BY THE WITNESS:

A. Would you repeat it?

BY MR. HARRIS:

Q. Yes. I'm trying to find out where this

auxiliary burner is disposed.

A. It's in -- it goes in front of the

burner, the primary burner pan.

Q. Is it recommended that it stick up and

be visible?

We recommend that it be at the samen.

level.

Q. Is it recommended that it be visible to

the person that's looking at the fireplace?

A. (No audible response.)

Q. Let me try it another way. I'll

withdraw it and try again.

MR. MONCO: Let me just caution the

witness --

MR. HARRIS: I'll withdraw it and try it

again.

MR. MONC0: -- Listen to the question, and

answer: Is there a recommendation as to the

position?
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1 BY MR. HARRIS:

2 Q. Maybe you don't recommend anything. I

3 understand that.

4 A. I don't know, but we do have

5 instructions.

6 Q. Would you show me where the

7 instructions are that it remain at the same level

8 as the primary burner, the main burner?

9 A. They're right there, I believe

I0 (indicating).

II Q. What do you need?

12 A. That instruction sheet there

13 (indicating).

14 Q. This sheet (indicating)?

15 A. Yes.

16 MR. HARRIS: All right. We won't mark it

17 right now. We'll see where we're going.

18 MR. MONCO: Let the record reflect that

19 counsel has handed the witness Defendant

20 Production Document 000016.

21 BY THE WITNESS:

22 A. (Indicating.)

23 BY MR. HARRIS:

24 Q. Can you help me a little bit? You've
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A.

Q.

A.

Q.

47

There's a whole page.

I'm sorry.

Where does it say that?

It doesn't say it.

Are you telling me, sir -- and this is

going to sound a little argumentative, but I want

to know. Are you telling me, sir, that from that

picture, you can teil that they're at the same

level?

A. Yes, I can tell that they're at the

same level, and I know they're at the same level.

How do you know that?

Because I know where our burner pipe

O.

A.

is.

Q Your main burner is carried by the

sides of a pan, is it not?

A. Yes.

Q. And as such, it's elevated a bit above

the bottom floor of the pan, is ]t not?

A. Very slightly, yes.

Q. And in that diagram, doesn't it appear

to you that what it's level with really is the

pan? And by the "it," I'm talking about the

auxiliary burner.
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Q.

A.

me.

Q.

now, sir.

A.

isn't.

Q.

A.

48

Absolutely not.

Not to you, but it sure is to me.

Well, not only does it not appear to

I know it isn't.

Well, we're talking about a picture

Well, you may talk about it. I know it

Let me see it again.

You can take a look at all of these

documents, and you can see that they are very

clearly -- maybe not clearly to you, but they are

very clearly all at the same level.

Do you have anything in writing thatQ.

says that?

A. No. However, if you go get our burner,

you will see that's the only way it can be done.

Q. And why is that, sir? It doesn't have

any give in it?

A. Uh-uh.

MR. MONCO: Answer "yes" or "no."

THE WITNESS: I'm sorry.

BY THE WITNESS:

A. The pieces that make up this set are
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THE WITNESS:

MR. HARRIS:

you.

BY THE WITNESS:

49

1 all even (indicating).

2 MR. MONCO: Let the record note the witness

3 is referring to Exhibit 2.

4 THE WITNESS: And where is the instruction

5 sheet?

6 MR. MONCO: The instruction sheet --

7 THE WITNESS: He just took it.

8 The one I just had here?

Yes.

Sure. Let me give it back to

A. These pieces are all even. Here is --

this fits onto the burner here. This goes this

way. They are all exactly even with each other

(indicating).

MR. MONCO: The witness is pointing to

Figure 2 on the document bearing Production

No. 000016.

BY MR. HARRIS:

Q. At the point of connection where the

line runs down to the auxiliary burner, at its

point of connection where it forks off with the

main burner, in other words, at this point right

JT-APP 1682
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1 here (indicating) -- and by "this point," I'm on

2 the second page of Exhibit 2, and I'm pointing to

3 the Figure 2, and I'm pointing where the arrow --

4 the bent and flared arrow points.

5 Is there no pivot at that point? Can't

6 one pivot the joint at that point?

7 A. I suspect you can put the piece on.

8 Q. You can what?

9 A. You can take the connection piece and

i0 put it onto the burner.

ii Q. I don't understand.

12 A. This piece goes onto the burner

13 (indicating).

14 MR. MONCO: Now, we're looking at -- I want

15 to identify it for the record.

16 THE WITNESS: Yes.

17 MR. MONCO: Has this got a --

18 THE WITNESS: This is Page 2, our parts list.

19 MR. HARRIS: Is that Figure I or what?

20 THE WITNESS: No. It's just our parts list.

21 MR. MONCO: It's a parts list. Okay_

22 THE WITNESS: All right It's just a larger

23 picture of tile same thing.

24 BY MR. HARRIS:

I

I

I

I

I
I

!
I

I
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1 Q. I see. Okay.

2 A. This piece goes onto here (indicating).

3 Q. Okay.

4 A. Okay?

5 Q. Okay.

6 A. And then the piece is put onto here.

7 There may be a sixteenth of an inch, eighth of an

8 inch, not more than' that, and the pipe then goes

9 absolutely straight (indicating).

I0 Q. I understand the pipe is straight from

Ii what you've told me, but I see that there could be

12 a pivot there, and I know there could be a pivot

13 there.

14 A. Well, you might know it, but there just

15 basically cannot be in this set. This has to be

16 straight.

17 Q. What about that sixteenth of an inch -

18 A. Well, that --

19 Q. or eighth of an inch? That's going

20 to provide for some --

21 A.

22 Q.

23 A.

24 Q.

That - -

Let me finish the question.

I don't think so.

That's going to provide for some pivot,
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isn't it?

A. No.

Q. If --

A. May I tell you why?

Q. Sure.

A. Okay. Because this valve doesn't allow

it (indicating).

Q. I don't understand why the valve

wouldn't allow it.

A. Because the valve is about that far off

the ground (indicating).

Q. You're saying that the valve would hit

the bottom of the fireplace or the grate or

whatever it is?

A. The fireplace.

Q. Is that what you're saying?

A. Yes.

Q. But it doesn't exactly hit it. There

is a little give, isn't there?

A. (Shaking head.)

Q. Oh, there's not any at all?

A. I don't believe so.

Q. What does "I don't believe so" mean?

I guess it means "I don't believe so ....

!
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|

I

I
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I

I

I
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It means --

-- or "I don't know so"?

Well, it means that if you want to go

take a look at one and see, you may, if you

believe I'm not telling you the truth. I don't

believe there is.

Q.

A.

Q.

telling the truth or not. Of course, you're

telling the truth.

A. I believe there is no --

Q. You believe what you're telling me.

I'm not questioning that.

Well, wait a minute now.

Excuse me.

We're not talking about whether you're

A. Okay. Then I don't believe so.

Q. Okay. _d that's a fair way to put it,

isn't it? You don't give me a hundred percent,

but you give me a big percent apparently. "I

don't believe so."

I believe l'm giving you a hundred

Well, then, say so.

I did. That's what I just said to you.

Okay. I'd like to get back to that

n.

percent.

Q,

A.

Q.
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front member, the auxiliary burner again, in

another connection.

Is it visible and meant to be visible

to the people that own the fireplace, that inhabit

the room and look at the fireplace?

MR. MONCO: Counsel, if I could ask for a

clarification, when you say, "Is it visible to the

people that own the fireplace," from what distance

are they looking at it?

MR. HARRIS:

MR. MONCO:

BY THE WITNESS:

How about eight feet?

Okay.

Q.

A.

whatever.

Q

A. It is -- it may be visible. The intent

for the most part would be for it to not be

visible.

BY MR. HARRIS:

What keeps it from being visible?

The embers, the rock wool or sand or

And they're at the same level as the

main burner, the rock wool or the sand or the

embers?

A. The pipe is at the same level as

the main burner.
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They're at the same level?

Sand is all over, as are the embers.

What?

The sand and the embers are all over.

Are they at the same level as the main

burner, the sand and the embers?

A. Not necessarily.

Q. Well, are they usually?

A. No. The sand and the embers are -- go

i0 throughout the set.

Ii Q. Well, I'm talking about the elevation.

12 A. No.

13 Q. "No" what?

14 A. The sand and the embers are not at the

15 same level as the main burner.

16 Q. Well, are they at a higher level or a

]7 lower level or what?

18 A. Much of the time -- much of the group

]9 of ten pounds or so of sand is above the burner;

20 some of it's below; and some of it's at the same

21 level.

22 MR. MONCO: If I may just ask a question,

23 counsel, we're at five after 12:00. Do you want

24 to take a lunch break, or how far do you want to
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1 go?

2 MR. HARRIS: I'll do it however you want to.

3 It doesn't make a great deal of difference.

4 MR. MONCO: Why don't we just go off the

5 record for a second?

6 (WHEREUPON, discussion was had

7 off the record.)

8 (WHEREUPON, a recess was had.)

9 MR. HARRIS: Why don't we number this?

I0 (WHEREUPON, said document was marked

ii Bortz Deposition Exhibit No. 4, for

12 identification, as of 10/5/01.)

13 BY MR. HARRIS:

14 Q. Would you tell me what this document is

15 that we have now marked as Exhibit 4 and which

16 we've been discussing together?

17 A. Yes. This is the installation and

18 operating instructions for the Ember Flame

19 Booster.

20 Q. And these instructions, I take it, are

21 circulated to all of your distributors?

22 A. No. I believe what -- they go in the

23 box with the product.

24 Q. I see. You do agree with me -- apart
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Q.
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1 from elevation of the auxiliary member or

2 auxiliary burner, you do agree with me that you

3 want to be sure -- tbe customer wants to be sure

4 to completely cover the Ember Flame Booster burner

5 pipe when the sand and the ember glow is placed in

6 the burner pan?

7 I agree that that's what we tell them

8

Okay. Now, you're not standing over

them when they install it, are you?

A. They may choose to not do it.

Q. Yes, sure.

Looking at Exhibit 4 again, could you

point out to me where the item called the pall is

located?

You find it on the third page, don't

you, and also the fourth page?

MR. MONCO: When you say where it's located,

are you referring to where it's shown in the

drawing, for instance, or in the description?

MR. HARRIS:

MR. MONCO:

MR. HARRIS:

M}_. MONCO:

No. I meant in the brochure.

Oh, in the brochure.

Yes.

Okay. Where it's described in
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1 the brochure.

2 MR. HARRIS: That was kind of vague. I'm

3 sorry.

4 BY THE WITNESS:

5 A. I believe you are talking about in

6 Figure I and in Figure 2 and Figure 3, the pan.

7 BY MR. HARRIS:

8 Q. And one picture on the back page?

9 A. Yes, sir.

i0 Q. And the pan is an item that actually

Ii supports the main burner, does it not --

12 A. The pan --

13 Q. -- the sides of the pan?

14 A. -- is a part of the main burner.

15 Q. Right. It's a part of the main burner.

16 And as far as the tube is concerned which

17 comprises the main burner, it is supported by the

18 sides of the pan, is it not?

19 A. Yes.

20 Q. And in turn, the auxiliary burner

21 assembly is supported off of the main burner at

22 its point of support on one of the sides of the

23 pan?

24 MR, MONCO: Excuse me. Could I have that
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i read back, please?

2 (WHEREUPON, the record was read by

3 the reporter as requested.)

4 BY THE WITNESS:

5 A. No.

6 BY MR. HARRIS:

7 Q. Could you tell me how and where it's

8 supported then?

9 A. Yes. I think it's supported by the

i0 valve.

ii MR. MONCO: And please identify if you're

12 referring to any figures.

13 BY MR. HARRIS:

14 Q. Look at Figure 2.

15 A. Figure 2, yes.

16 Q. And in Figure 2, where is the valve?

17 A. This piece right here is a valve

18 (indicating).

19 Q.

20 A.

2] Q.

22 here?

23 A.

24 Q.

I don't believe I'm seeing you-

I'm sorry.

Could you show me better on the one

That's a valve (indicating).

You're showing me the piece that the
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tube itself extends from, right?

The tube itself which comprises the --

or consists of the auxiliary burner comes out of

the valve?

A.

Q.

Yes,

We're in agreement on that.

But in turn, the valve extends from

another little piece of pipe where the gas flows

toward it, doesn't it?

A. Yes.

Q. And in turn, there is a connection, is

there not, between -- the end of that piece that

the gas flows through, there is a connection with

the auxiliary burner?

A. Yes, there's absolutely a connection.

Q. And that connection indeed supports the

piece that extends and carries gas to the valve,

right?

A. I don't believe -- I would need to know

what you mean by "supports."

Q.

A.

Q.

A.

It holds it up.

NO, I don't think so.

What do you think happens?

I think the valve holds it up.
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Q. I see. You think the valve is mashed

down against something, whatever it be, and that

that something holds it up?

it?

n.

Q.

A.

Q.

A.

Q.

I think -- yes.

What is that something?

The fireplace floor.

What is the purpose of the pan?

(Indicating.)

Yes, the pan. Isn't that what you call

A. That's a burner pan, yes.

burner pan.

Q. Yes, the burner pan.

purpose of it?

A. To provide flame.

Q. To provide what?

A. Flame.

Q.

That's a

what's the

Would you not have flame if you didn't

have the pan?

I'm not talking about the tube now.

MR. MONCO: Okay. You're separating out the

pan from the tube?

MR. HARRIS: Oh, absolutely.

MR. MONCO: Okay. So it's just looking at
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1 the pan by itself.

2 BY THE WITNESS:

3 A. You mean could we make a burner system

4 without a pan?

5 BY MR. HARRIS:

6 Q. Yes, that's one way to put it.

7 A. Yes.

8 Q. So what is the purpose of the pan?

9 What does it add?

i0 A. It holds the sand and the embers.

Ii Q. Do some of your competitors provide

12 systems that don't have a pan at all?

13 A. I don't think so. They all have some

14 sort of a pan.

15 Q. Okay.

16 A. Maybe not on every single one of their

17 burner systems.

18 MR. HARRIS: Off the record a minute.

19 (WHEREUPON, discussion was had

20 off the record.)

21 BY MR. HARRIS:

22 Q. But it is true that all of your systems

23 involve the use of a pan, isn't it?

24 A. No.
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Do some of them not?

Yes.

Explain.

We have -- first, I have to ask you:

Do you mean right now or over the years that --

Q. I guess I mean since the patent issued.

A. We have quite a few different burner

systems, and most of them involve a pan, but not

all of them involve a pan.

Q. _Id you're the only one in the country

that does it that way?

I'm puzzled. You don't have any

competitors that do that, but you do.

A. I didn't say that.

Q. I misunderstood you. I asked you if

there were some people that provided these things

without a pan. "Some competitors" is what I said.

MR. MONCO: Do you understand the question?

THE WITNESS: T don't think that's what he

asked me.

MR. MONCO:

MR. HARRIS:

MR. MONCO:

MR. HARRIS:

Okay. Well, it --

I may not --

It may need some clarification.

1 may not --
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MR. MONCO: So maybe if you just repeat the

question again, we will --

MR. HARRIS: There's two ways we can do it.

I can repeat the question again, or I can have her

read it back. And I'm not interested in playing

the game of who said the right thing.

THE WITNESS:

MR. HARRIS:

THE WITNESS:

That's fine with me.

So why don't I say it again?

Okay. Sure.

MR. MONCO: Why don't you just go ahead?

BY MR. HARRIS:

Q. I merely asked you if some of your

competitors provided log sets without pans.

A. They may have. I think that most of

the sets that are made have pans similar to the

one that we're talking about. We ourselves have

systems that don't have pans, and others may have

systems like that.

Q. Do any of those systems that don't have

pans employ the auxiliary booster burner?

MR. MONCO: Now, you're talking about their

sales?

MR. HARRIS: Yes.

BY THE WITNESS:
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1 A. For us?

2 BY MR. HARRIS:

3 Q. Yes.

4 MR. MONCO: Right.

5 BY THE WITNESS:

6 A. This specific item?

BY MR. HARRIS:

Q. Well, I don't know.

myself.

A.

I don't know

Okay. I don't think that we have --

7

8

9

i0

ii I believe that this item is for G4 or G5 burners.

12 Q. So the EMB doesn't go with the systems

13 you were talking about that are panless?

14 A. Correct. Yes.

15 Q. That's all right.

16 It's true, is it not, that the gas

17 source is connected to the primary tube or main

18 burner and that it flows from the primary tube or

19 main burner to the secondary or EMB tube, Ember

20 Flame Booster tube?

21 MR. MONCO: I'm going to object on the

22 grounds that the question is vague. And the

23 reason I'll ask -- the reason - I'll just let you

24 know what my objection is.
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When you say that it flows from the

main -- from the gas source, flows to the main

burner and then to the auxiliary burner, are you

implying that it's -- are these connected in

parallel or in series, or are they linear so it

flows through one to the other and so on and so

forth? So I just need a clarification.

MR. HARRIS:

series --

MR. MONCO:

MR. }{ARRIS:

Yes, I am implying that it's in

Okay.

-- going from the main burner

through a tubular member --

MR. MONCO:

MR. HARRIS:

the EMB.

MR. MONCO:

THE WITNESS:

BY MR. HARRIS:

Q.

A.

Q.

Okay.

-- to the valve and then into

Do you understand the question?

Yes.

Is that the way it does?

Yes.

The manner in which you instruct

ultimate buyers or customers on how to put the

E- -- I'm sorry. I got myself mixed up -- the

EFB -- I'll start over.
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1 The way you instruct the ultimate

2 customers on installation and use is through these

3 materials we've talked about, the brochure we

4 talked about, Exhibit 4, or do you have other

5 materials?

6 A. No. Exhibit -- through Exhibit 4 is

7 our -- these are our operating instructions.

8 Q. Do you know if there are distributors

9 that have an example or exemplary set of the log

I0 and the EMB set up to show customers?

Ii Again, that was probably poorly worded.

12 Let me see if I can try it again.

13 Do some of your distributors have

14 demonstrations or demonstrators showing how the

15 system is supposed to be and what it consists of?

16 A. I do not know.

17 Q. Could be; could not be. Have you ever

18 seen one that did?

]9 A. No.

20 Q. And do you provide any kind of

21 instructions to your distributors?

22 A.

23 Q.

24 A.

No.

None at all?

Well, if we do our job correctly, we
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1 try to. We would try to make sure that all of our

2 distributors get a copy of these instructions. We

3 don't always do it that well.

4 Q. I see.

5 A. But we've been trying to do that.

6 Unless they open a box -- unless they get

7 instructions or open a box, they won't see these

8 (indicating).

9 MR. MONCO: The witness is referring to

i0 Exhibit 4.

II THE WITNESS: Exhibit 4.

12 BY MR. HARRIS:

13 Q. Do you use any direct salesmen, outside

14 salesmen, that go around and sell to distributors

15 or acquire distributors?

16 A. We use manufacturer's representatives.

17 Q. And do the manufacturer's

18 representatives get an opportunity to see a

19 demonstration model?

20 A. They may.

21 Q. Where would they see it?

22 A. I don't think they did in this case,

23 but we have meetings where our reps come to the

24 factory, see our products.
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i Q. Well, do you set your product up just

2 like it would be in a home?

3 A. Sometimes, yes.

4 Q. And do you sometimes, when you do that,

5 have the auxiliary burner installed along with the

6 main burner?

7 A. We may in one place in our showroom.

8 Q. In one piace in your showroom?

9 A. Right.

i0 Q. And the distributors would have -- not

Ii distributors.

12 The manufacturer's reps would have a

13 chance to see that?

14 A. Yes. They would have a chance to see

15 it, yes.

16 Q. And is it set up in a functional

17 manner, where it will work?

18 A. Yes, I think so.

19 We often use our showroom to test a

20 product or -- so --

21 Q. So you might be using it to show, but

22 you also might be using it to test; is that right?

23 A. It may be there now, and it may not.

24 Q. But it has been?
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1 A. I'm pretty sure that we've had one. We

2 probably show 50 different gas log sets.

3 Q. The main burner has a -- or is a tube

4 that has holes or ports in it, is it not?

5 A. It's a pipe with holes or ports -- with

6 portholes, yes.

7 Q. And I think we've agreed that the

8 secondary burner is' positioned in front of the

9 primary burner or the main burner?

I0 A. When you look at the fireplace?

Ii Q. Yes.

12 A. Yes.

13 Q. And we've gone back and forth to some

14 extent on the support means, but certainly the

15 support means do support the main burner; the

16 support means that I'm referring to being the

17 sides of the pan?

18 A. Yes.

19 Q. And the difference that we've had in

20 discussion as to where - as to how it does the

2] support for the Ember Flame Booster or the

22 secondary member is that you believe that the

23 valve serves as a support, that it sets on the

24 fireplace floor and serves as a support; is that
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true?

A. I believe that the valve serves as the

support, but I don't know what the difference is.

What do you mean, "what the differenceQ.

is"?

A.

Q.

You said "the difference is."

The difference of opinion, l'm not

8 necessarily of that _ opinion. But I'm not --

9 A. What's your opinion?

i0 Q. -- here to testify.

ii A. What's your opinion?

12 Q. I'm not here to testify.

13 MR. MONCO: He asks the questions.

14 MR. HARRIS: If it's real important to you,

15 I'll tell you, but

16 BY THE WITNESS:

17 A. Well, I mean, that's what I think. I

18 think that it's -- that the unit is supported by

19 the valve.

20 BY MR. HARRIS:

21 Q_ Well, I think it's supported at least

22 indirectly by the pan, so I'll tell you.

23 A. Thank you.

24 Q. Okay. Maybe that's fair enough.
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I A. Okay.

2 Q. And there is a connection that connects

3 the primary tube, the main burner, with the

4 secondary tube and through which the gas flows

5 from the primary tube, and I think I've already

6 asked that.

7 MR. MONCO: I think so.

8 BY MR. HARRIS:

9 Q. That's that series-type flow. Okay.

I0 And the valve is positioned in between

II where the connection is for the main burner, where

12 it connects with -- where the EMB connects with

13 the main burner, and where the secondary tube is

14 located --

15 MR. MONCO: I'm sorry. Can I have that

16 question --

17 BY MR. H/dqRIS:

18 Q. -- or the EMB tube is located?

19 MR. MONCO: Can you just read that question

20 back, please?

21 MR. HARRIS: It's kind of rough, but maybe it

22 will do. Let's see.

23 (WHEREUPON, the record was read by

24 the reporter as requested.)
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MR. MONCO: Is that clear?

THE WITNESS: No.

MR. MONCO: All right. Then I'll object to

the form of the question.

Maybe you might want to reask it or

maybe just ask him where the valve is.

BY MR. HARRIS:

If it seems vague to you, I better askQ-

it again.

A.

Q.

Would you?

Yes.

There is a flow of gas that takes

place. It goes through the main burner in a

series way, and then it has a turn that it makes

with a relatively short piece of tubing tbat goes

down to the second tube or the auxiliary burne1:

tube, if you want to call it that. Okay?

A. No.

Q. And there's a valve that is located

between where the connection takes place with the

main burner and where the connection takes place

with the EMB burner?

A. The valve is the connection piece to

the EMB.
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Well, it's a part of the connection

It's in the connection piece, isn't it?

1

2

3 It's in the connector?

4 A. The primary burner goes to the valve,

5 and the valve is connected to the secondary

6 burner.

7 Q. Okay. I believe we're talking about

8 the same thing.

9 MR. MONCO: Okay.

I0 BY MR. HARRIS:

Ii Q. And the valve adjusts the gas flow that

12 comes from the main burner to the secondary?

13 A. Yes.

14 Q. Do the installations invariably, as far

15 as you know, involve a gas valve that controls the

16 flow of gas to the main burner, the primary

17 burner?

18 A. I don't know if invariably. There's

19 oftentimes a shutoff valve.

20 Q. What would you do if there weren't?

21 A. You'd have to shut off somewhere

22 further down the line.

23 Q. Have to what?

24 A. You'd have to shut off somewhere
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1 further down the line.

2 Q. So somewhere there would be a valve,

3 wouldn't there?

4 A. I would think most of the time there

5 would be a shutoff valve somewhere in the system.

6 Q. Before tile main burner?

7 A. Before the main burner.

8 (WHEREUPON, there was a short

9 interruption.)

i0 MR. HARRIS: I'm not sure these are all

marked. One of them may be unmarked. But what I

have here is Document Nos. 24 at least through 28,

and it may be that one of them is just plumb

illegible or something.

MR. MONCO: Let me see here.

(WHEREUPON, the document was

tendered to Fir. Monco.)

MR. MONCO:

MR. HARRIS:

difference.

MR. MONCO:

Yes, that certainly looks --

i don't think it makes a lot of

Yes, I would say that that's

probably -- that looks a little illegible.

MR. HARRIS: What do you think it is?

MR. MONCO: Well, if it follows in sequence,
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which it apparently does, it's the page number, I

would say it's probably 000025, is what it's

supposed to be. Yes, because it's the next

document in sequence.

MR. HARRIS: I'll make that assumption.

MR. MONCO: Okay. Is this for me?

MR. HARRIS: Yes.

And would you mark this one?

(WHEREUPON, said document was marked.

Bortz Deposition Exhibit No. 5 for

identification, as of 10/5/01.

BY MR. HARRIS:

Q. I will in a broad sense have two

questions about this.

The first one is: What is it, this

exhibit that has the four sheets --

MR. MONCO: Five sheets.

BY MR. HARRIS:

Q. -- five sheets, that has the five

sheets, 24 through 28? What is it?

And the second one will be: What does

it show?

A. What it is, is information from a

company called Burner Systems International, which
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1 represents themselves as the largest manufacturer

2 of gas burners, manifolds, et cetera, in

3 North America and through a subsidiary or sister

4 company in Europe.

5 And it,shows many different styles of

6 burners that -- I'm sorry. It shows a few

7 different styles of burners that they

8 manufactured. The letter is dated April 26, 1988.

9 Q. Is it in your mind related some way to

i0 what the patent shows or to something that is at

ii issue between us?

12 A. It may be.

13 Q. Do you want some time to look it over?

14 A. Well, I don't believe that I am

15 sufficiently adept in an engineering sense to tell

16 you whether it is or is not.

17 Q. Do you know why the -- well, put it

18 this way. What was the purpose of the letter?

19 A. The purpose was to see - the letter

20 was sent from Burner Systems to our vice president

21 and director of marketing, Mr. Maurice Boekeloo.

22 Bill. Salem is noted as the sales engineering

23 representative. Bill has been well known in the

24 industry as a gas burner designer for many, many
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1 years. And --

2 Q. So maybe they were trying to sell

3 services, was that it?

4 A. They were trying to sell us burner

5 systems. They were discussing -- the letter

6 states that they specialize in designing gas

7 burners and burner systems with their customers

8 for each application, "and it would be a pleasure

9 to work with you on your gas products."

I0 I think they were trying to become a

II supplier of ours.

12 Q. Do you see anything in that exhibit,

13 with the extent of your knowledge, apart from

14 whether or not you have great technical skill --

15 do you see anything in that exhibit that you think

16 has anything to do with the EMB or with what's

17 shown in the patent?

18 A. I think so.

19 Q. What?

20 A. Well, again, it's hard for me to say

21 what, but it looks to me like they have things

22 here that are talking about secondary burners.

23 Q. Where do you see that?

24 A. Again, I am not an engineering expert,
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1 but for a quick look, it says the stainless steel

2 carryover tube --

3 Q. Where are you?

4 A. I'm on Page --

5 MR. MONCO: Would you refer to the production

6 number?

7 BY THE WITNESS:

8 A. I'm sorry. Production No. 000027.

9 BY MR. HARRIS:

I0 Q. All right.

II A. In Engineering Notes, second paragraph,

12 it talks about a steel carryover tube must burn

13 continuously while the main burners are on.

14 Q. It even shows some kind of a picture,

15 doesn't it?

16 A. Yes.

17 Q. Do you see a valve?

18 A. I don't see a valve in the picture.

19 Q. I don't either.

20 A. Right. But I see --

21 Q. And it says that it burns continuously,

22 you say, while the main burner is on?

23 A. But I see a valve in the picture on the

24 page before.
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1 Q. Let's look at it.

2 Yes. But it doesn't say what that

3 valve goes to, does it?

4 A. That's correct. I don't think it does.

5 It has several valves on the left side.

6 Q. Yes.

7 A. So we are talking about valves,

8 right-hand valves, left-hand valves, inlet valves,

9 et cetera, et cetera.

I0 Q. Have we pretty well exhausted the topic

ii of similarities that you might mention under the

12 circumstances that you disclaim being a technical

13 person?

14 A. Well, I just noticed that it does -- I

15 need to read this, but there is a part on Page or

16 Exhibit 000026 --

17 Q. Okay.

18 A. -- which says, "Many combinations of

19 the above components are possible. Special

20 applications are numerous, such as employing the

21 lighter tube as a slide or track for easy removal

22 of the safety pilot for inspection or for multiple

23 lighting of large units from a single valve and

24 other uses."
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i Q. But we're not doing any of those

2 things, are we, that are specifically mentioned,

3 and you aren't, are you?

4 A. Well, we have a main burner and another

5 burner.

6 Q. Yes, but it doesn't say that, does it?

7 MR. MONCO: Well, I'm going to

8 BY THE WITNESS:

9 A. I think it does.

i0 MR. MONCO: I'm going to object to the

II question as being somewhat argumentative. The

12 document says what it says, and the witness has

13 identified tile items which he has noticed in his

14 cursory review of tile document here at his

15 deposition as to what items might be relevant to

16 tile issues.

17 MR. HARRIS: Well, he's entitled to review Jt

18 as long as he wants to.

19 MR. MONCO: Well., we can take that time if we

20 want to, but this witness is not appearing as an

21 expert here today as far as prior art goes, if

22 that's the thrust of the question.

23 MR. HARRIS: Well, I understand he apparently

24 isn't, but I thought we had asked for some help Jn
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What specifically?

Let's see if we can -- off the

MR. MONCO:

record?

MR. HARRIS: Either off or on. I really

don't care.

MR. MONCO: Okay. The witness is here.

identified the document as a principal in the

Robert H. Peterson Company.

If NO. 12 is intended to have the

(WHEREUPON, discussion was had

off the record.)

DO you want to go back on the

He's

witness act as an expert, he's not appearing here

as an expert and, to that extent, will not be

doing so.

MR. HARRIS: Do you see the word "expert" in

12?

MR. MONCO: Well, you're asking about prior

art. "Prior art" is a term of art in the legal

community and particularly intellectual property.

If you have fact questions, you can ask him fact

questions.
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1 BY MR. HARRIS:

2 Q. All right. Would you agree with me,

3 sir, that you are not qualified to discuss prior

4 art?

5 MR. MONCO: He's not an attorney, if there is

6 that qualification.

7 BY THE WITNESS:

8 A. I must, i guess, because I don't know

9 what -- when you say "prior art," what you mean.

I0 BY MR. HARRIS:

ii Q. All right. Are you, sir, making tile

12 representation to us that you are not sufficiently

13 technically qualified to interpret this document?

14 A. In total, I am not sufficiently

15 technically qualified to interpret this document.

16 I have pointed out things to you.

17 Q. You understand and can explain those

18 things that you pointed out in reasonable detail?

19 A. I'm not sure that I can point them --

20 that I can point them out in reasonable detail to

21 yOUr satisfaction.

22 Q. Not to my satisfaction. You put the

23 period after "reasonable detail." That's the

24 question.
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I A. Well, I don't know.

2 MR. MONCO: If you have a specific question

3 you want to ask him about --

4 MR. HARRIS: I just asked him.

5 MR. MONCO: Well, if you have a question

6 about the document, if you have a --

7 MR. HARRIS: He's already said some things

8 about the document.

9 MR. MONCO: Right. Okay.

I0 MR. HARRIS: And I'm asking him if he has the

II technical ability in reasonable detail to explain

12 those things.

13 BY THE WITNESS:

14 A. I don't think I have an ability

15 significantly more than -- engineering ability

16 well enough to explain, but I can read.

17 BY MR. HARRIS:

18 Q. I'm sure you can read.

19 A. And I do have some knowledge of the

20 products, and I know who these people are, and I

21 know what they do.

22 Q. And you have never seen a product from

23 them that looks like your EMB, have you?

24 A. Well, please excuse me. I do not mean
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to be argumentative either. I am sorry right now.

To me, there's stuff -- this right here

looks like my EMB (indicating).

MR. MONCO:

the --

THE WITNESS:

MR. MONCO:

MR. HARRIS:

BY THE WITNESS:

The witness is referring to

The front page.

-- the page marked 000025.

Okay.

A. Now, I might be -- it's a burner tube.

BY MR. HARRIS:

12

13

Q. There's a burner tube, yes.

And you see it hooked all up like

I
!

I
!
I

I

14 yours?

15 A. Not on that page. I see what looks

16 like a valve going to a burner tube in the middle

17 of the page there.

18 Q. They're all separated, aren't they?

19 A. Yes, I think they're -- because it is a

20 copy, and it doesn't come in -- but it looks like

21 the first long one is a valve with a burner tube,

22 but it may not be because it's not that well --

23 not that visible to me. But it looks like it

24 could be a valve o*7 some sort of a valve and a
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I burner tube.

2 Q. And there's nothing to show that

3 anything is hooked together there, is there?

4 There are various -- there are three

5 items that are quite prominent and --

6 A. I believe you are correct. They are --

7 Q. They're not hooked together?

8 A. I believe they are not meant to be

9 hooked together. It doesn't seem as if they are

i0 meant to be hooked together.

II (WHEREUPON, there was a short

12 interruption.)

13 BY MR. HARRIS:

14 Q. There is one thing I wanted to ask you.

15 Have you talked with anyone in the

16 company that's given you an explanation of the

17 system or systems that might be illustrated in

18 this exhibit?

19 A. NO. No.

20 (WHEREUPON, discussion was had

21 off the record between the witness

22 and Mr. Monco.)

23 MR. MONCO: I tell you what. Before we start

24 on this, I'd like to have a little lunch myself.
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l MR. HARRIS: Okay.

2 MR. MONCO: Why don't we just adjourn, and

3 how about we resume in about 45 minutes?

4 MR. HARRIS: That would be fine with me.

5 (WHEREUPON, the deposition was

6 recessed until 2:00 p.m., this date,

7 October 5, 2001.)

8

9
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IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

88

GOLDEN BLOUNT, INC., )

Plaintiff, ) Civil Action

vs. ) No. 3-01CV0127-R

ROBERT H. PETERSON CO., )

Defendant. )

PORTIONS OF THIS DEPOSITION HAVE BEEN DESIGNATED

CONFIDENTIAL - ATTORNEYS' EYES ONLY

AND ARE BOUND UNDER SEPARATE COVER

October 5, 2001

2:15 p.m.

The 30(b) (6) deposition of ROBERT H.

PETERSON CO. by LESLIE BORTZ resumed pursuant to

recess at Suite 3800, 500 West Madison Street,

Chicago, Illinois.
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PRESENT:

HITT GAINES & BOISBRUN, P.C.,

(225 University Plaza,

275 West Campbell Road,

Richardson, Texas 75080), by:

MR. WILLIAM D. HARRIS, JR.,

appeared on behalf of the Plaintiff;

89

WOOD, PHILLIPS, VanSANTEN, CLARK & MORTIMER,

(500 West Madison Street, Suite 3800,

Chicago, Illinois 60661), by:

MR. DEAN A. MONCO,

appeared on behalf of the Defendant.

REPORTED BY:

BERNICE E. RADAVICH, C.S.R. No. 84-1461.
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(WHEREUPON, a document was marked

Bortz Deposition Exhibit No. 6, for

identification, as of 10/5/01.)

LESLIE BORTZ,

called as a witness herein, having been previously

duly sworn and having testified, was examined and

testified further as follows:

EXAMINATION (Resumed)

BY MR. HARRIS:

Q. My question is: What is it?

A. This indicating)?

Q. Yes.

A. This zs what we call a circular --

MR. MONCO: Wait. Hold on a second.

So the question is clear, are you

asking what Page 1 of Exhibit 6 is?

MR. HARRIS: Yes, yes.

MR. MONCO: Marked with Document production

No. 29.

Okay. So that's clear. Go ahead.

BY THE WITNESS:

A. This is what we call a circular burner

that looks to me, although it doesn't have to be,

like it's for outdoor use.

I

I

I

i

I

I

!
I
I

I

I
I

i
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I BY MR. HARRIS:

2 Q. Like it's what?

3 A. Outdoor.

4 Q. Outdoor?

5 A. Doesn't have to be. In fact, I

6 apologize to you. I just see something that

7 indicates to me that it may not be for outdoor

8 use.

9 Q.

I0 A.

Ii Q.

12 A.

13 fireplace.

14 Q.

15 A.

16 fit a circular fireplace or a four-sided

17 fireplace.

18 Q. What similarities do you see between

19 that and your G4 when hooked up with an auxiliary

20 burner?

21 A. Well, it looks to me again like this is

22 a bunch of auxiliary burners.

23 Q. Kind of lead me through it, would you,

24 if you can?

Is that because there's a floor there?

Yes.

I see.

There's a floor and a gas line to a

So --

Is that --

It's a circular -- it's a log set to
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1 A. Yes.

2 Q. Because I really am having a problem

3 understanding it.

Well, as I see this one, it says, "Gasn.

Line" - -

Q.

A.

Q.

A.

4

5

6 We're talking about 29 now?

7 Yes.

8 A bunch of zeroes 29?

9 Yes. There's a gas line that goes up

i0 to this main pipe here (indicating).

II MR. MONCO: If you want to refer to the

12 letters on the document --

13 THE WITNESS: I'm sorry.

14 MR. MONCO: -- that might help identify

15 things.

16 BY THE WITNESS:

17 A. "A," which has -- which goes from the

18 valve and the key in the floor, is a pipe --

19 probably an under-the-floor pipe. That's probably

20 why it's got dashes, up to this pipe, which may be

21 a burner. And then from that burner, there are

22 three auxiliary burners.

23 BY MR. HARRIS:

24 Q. Can you identify them for me? I see
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two that I by stretching might call auxiliary

burners.

Are you referring to the one that's

located over the grates too?

A. Yes.

Q. That's an auxiliary burner?

A. It's under -- it actually would be

under the grate, but --

Q. Oh, I see.

A. I mean, that's the --

Q. So there are three different ones that

are being fed out of that configuration; is that

right?

A.

Q.

A.

Q.

A.

Yes.

Being fed gas?

Yes, that's this --

Where is the gas coming from?

From the valve. It's coming from

outside the firep].ace.

Q. I can't see the valve.

A. I_m sorry.

Key in Floor."

Q. All right.

A.

Where it says "Valve and

All right.

It says, "Gas Line to Fireplace."
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Q. Can you regulate the varied amounts of

gas to the three?

A. Yes. All three --

Q. How?

A. All three of them have what's lettered

as "D." They're adjustable hearth elbows.

Q. Not to be quarrelsome, because it

certainly may be the case as you say, but I notice

on "B" down here, it just says, "1/2 inch,

45 degree elbow."

n. lid. "

MR. MONCO:

BY MR. HARRIS:

Q.

A.

Q.

"D," as in David.

All right. Adjustable hearth elbow?

Yes, sir.

Yes. That's -- well, maybe I got --

A.

is a valve.

On --

Q.

help me again.

Is it -- which one is the valve that

you're talking about?

The "D." The adjustable hearth elbow

You might be able to see it easier

Okay. I'm looking at "D" now, but you

can only regulate from "D" into the one tube or

JT-APP 1727
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A. There are three "Ds."

MR. MONCO:

MR. HARRIS:

MR. MONCO:

MR. HARRIS:
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Bill, there --

Yes, I do see them now.

You see them? Okay.

Yes, I see them.

h.

Q.

you.

THE WITNESS: They look to me like sideways

"As," but they are "Ds."

MR. HARRIS: Right.

BY MR. HARRIS:

Q. Is that a product that is sold now?

A. Yes, not too many, but it is sold.

Yes, circulars. In fact, circular -- well, that

catalog may have it, a picture of it (indicating).

Q. This one (indicating)?

A. Maybe I'm going out of turn.

Q. Whatever you say.

Yes, if you give me -

Do you want to see it? I'll loan it to

(WHEREUPON, the document was

tendered to the witness.)

BY THE WITNESS:

A. Boy, this is real hard to see.
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THE WITNESS:

BY MR. HARRIS:

Q. Okay.
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Identify it on the page number --

Page --

-- production number.

000041.

Let me have a look at it.

A. This is an outdoor version of it.

That's why I thought this was outdoors. I thought

this was a similar --

(WHEREUPON, the document was

tendered to Mr. Harris.)

BY MR. HARRIS:

Q. }{as your G4 with its auxiliary burner

that we've been discussing ever been used in any

way in conjunction with this circular burner?

ME. MONCO: I'm sorry. Can I have that

question read back, please?

(WHEREUPON, the record was read by

the reporter as requested.)

MR. MONCO: I'm going to object to the

question as being vague. Are you saying that -

when you say "used in conjunction with" what's

shown on Page 29 of Exhibit 6 --

MR. HARRIS: Yes, yes, with that --
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-- are you saying used together?

As a part of.

As a part of.

It, and I believe I threw the4

5 auxiliary burner in too.

6 MR. MONCO: Right, right.

7 Do you understand the question?

8 THE WITNESS: 'I think so.

9 BY THE WITNESS:

I0 A_ And it very well may have been.

ii BY MR. }£ARRIS:

12 Q. Do you know that?

13 A. I do not. I do not honestly know.

14 These are not big units, big amount sellers, and I

15 really do not know. But it certainly could have

16 been, and I might be able to find out.

17 Q. Mine are separated here.

18 How many pages are on this circular

19 burner thing? One or more?

20 A. Well, there's different types of --

27 Q. There are other things here, right?

22 A. Well, the -- yes. There's only one

23 page that has to do with this type of product.

24 By the way, the catalog
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With the circular burner?

With that type of circular burner.

Okay.

That catalog is from 1974 (indicating).

Okay. The catalog that shows on

Yes.

-- the item you were talking about?

I think it's '74, maybe '76. It was --.

it was certainly done before I got involved with

the company, which was July of '77.

Q. My pages are separated here, so I'm not

sure what's in that sheet.

MR. MONCO: Here, why don't you }land it back

to him for a second?

Do you want to take a look at that?

MR. HARRIS: Yes, it would help me.

(WHEREUPON, there was a short

interruption.)

MR. HARRIS: When we get to the end of it,

you can tell me. I think I can remember it, but

you can tell me that's the end of it.

MR. MONCO: Bill, if you need to know, it's

got Production Pages 000029 through 37.
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THE WITNESS: Okay. Can I write on this?

MR. MONCO: No.

THE WITNESS: Can I wr_te here?

MR. MONCO: Wait, wait, wait. Don't write

anything.

THE WITNESS: Okay.

MR. MONCO: Do you want to talk with me?

THE WITNESS: Yes.

MR. MONCO:

second?

MR. HARRIS:

MR. MONCO:

step outside.

THE WITNESS:

Okay. Can we take a break for a .

Sure.

Let's take two seconds. We'll

No. It's all right. I'll

remember it. It's not meaningful.

BY THE WITNESS:

A. Are you on the second page --

BY MR. HARRIS:

Q. Yes, I was on the one that --

A. -- 000030?

Q. 30.

is.

A. That's just to show what a hearth elbow

Q. In other words, that page is limited to
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1 the hearth elbow?

2 A.

3 Q.

4 A.

5

6

I00

Yes.

Okay.

And it is dated -- again, I cannot tell

you the exact date, but it was when Beatrice

Foods -- International Products was a subsidiary

7 of Beatrice Foods, and they were the company that

8 owned it before we got involved. So it was before

9 I got involved, again before July Ist, 1977.

I0 Q. So that's been around awhile?

Ii A. Yes. And we -- yes. And we sold

12 thousands of these types of hearth elbows.

13 Q. But I understand that it can have a

14 function -- from reading this sheet terminating

15 with 30, I understand that it stops hissing if you

16 use it in conjunction with a partially open gas

17 valve, that you can make an adjustment with the

18 valve, the main valve wide open, and use this and

19 avoid a hissing effect?

20 A. Well, similar, yes.

21 Q. Do you understand that?

22 A. I think I understand that what you're

23 saying is that this valve has a use that is not

24 only for going in series. And you're absolutely
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right, probably most of the valves were used on a

single burner, without the double -- without a

secondary burner.

Q. Like is described at the top --

A. Right.

Q. -- of this sheet?

A. Yes. This is really just to give you

an idea of the valve that is on the sheet before

(indicating).

MR. MONC0: Refer to the number.

THE WITNESS: I'm sorry.

BY THE WITNESS:

A. 000030 is to give you an idea that it

is a valve and also so that we could tell you that

we did sell thousands of them.

BY MR. HARRIS:

Q. Well, do you use that valve on the

auxiliary unit to the main burner that we have in

this lawsuit?

h.

Q.

A.

usage.

Q.

No.

So it's just to top off -

It's the same type -- it's [he same

Okay.
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1 A. It's just a different valve.

2 Q. Let's look at the next page, 31,

3 multiple zero 31.

4 A. Yes.

5 Q. Can you tell me what this is?

6 A. This is what we would call an

7 instruction sheet for see-through or circular

8 sets, which in our model numbers would be called

9 F2s or F3s. And we've had these -- actually I

I0 don't know if we have them now, but we had them

ii probably from the early '70s, maybe even from the

12 mid '60s. These are routine burners that we have

13 sold. These were on our price lists. I think

14 we've given you documentation of that.

15 Q. well, to what extent do you see what

16 you could call auxiliary burners here?

17 A. Well, again, in my mind, I think that

18 if you look at Figure 3, circular set burners, you

19 see a valve there, Valve F, and the other burners

20 are auxiliary, come up through the -- come up

21 through underneath "C," and you've got three

22 burners there, and --

23 Q. Well, you've got -- you may have three

24 burners, but are any of them auxiliary burners?
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1 A. I think they're all auxiliary burners.

2 Q. And no main burner?

3 A. Well, there is a main burner. Again,

4 "auxiliary" is a word. We actually use that word

5 a few times in the body of this instruction sheet

6 again that is dated sometime in the early '70s, I

7 would think. In the case of -- we say, "Auxiliary

8 valves, E or F" --

9 Q. "Are used only when fireplace has no

built-in valve --"

A. Yes.

Q. -- "and must be ordered separately"?

A. Uh-huh.

MR. MONCO: You have to say "yes." You

can't --

THE WITNESS:

BY MR. HARRIS:

Q.

A.

Q

I'm sorry.

Is that true?

Well, that's what it says, yes.

Okay. Well, kind of lead me through

this thing.

There's two of these that look like

they're just the same, two of the burner

configurations that look like they're just the

JT-APP 1736
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1 same on that outside, the top and the bottom in

2 this picture. And then in the center, there is a

3 single tubular member.

4 Can you lead me through and tell me

5 what these things are?

6 A. I'm going to try to.

7 MR. MONCO: And I would ask the witness just

8 to refer to each figure that you're referring to.

9 And if you're looking at a component, refer to the

I0 letter.

ii We're on Page 31 of Exhibit 6.

12 BY THE WITNESS:

13 A. Figure I, I believe, is a see-through

14 burner, but it's a single burner. It's not --

15 there is no auxiliary burner there. It's

16 see-through because it can go out of both sides.

17 Okay? Are you --

18 BY MR. HARRIS:

19 Q. Okay.

20 A. Okay. Figure 2 looks like a dual

21 burner for a large set.

22 Q. Where are the burners?

23 A. The burners are wherever you see --

24 let's call these flame shoots.
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Q. Like "K"?

A. Let me see here.

No. Those are log rests.

105

Right above

that -- those are rests that are similar maybe to

a -- they don't sit logs, but they sit burners,

similar to a grate. It's a way to rest -- what

was the word we used this morning? Support.

Support the burner.'

And Figure 3 is a circular --

Q. Let's go back to Figure 2 again.

A. Yes. Okay.

Q. What is the top item that goes all the

way across --

A. And comes back down?

Q. -- the diagram and comes down?

I don't see any holes in it. I don't

see any kind of indication that it's a burner.

That's another system to feed theA,

burner.

G. Well, where is the other burner? You

say it's multiple burners, and they talk about

dual mixer burners.

But they don't say "dual burners."

They say "dual mixer burners." What does that

JT-APP 1738
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This picture may -- I've got to look at

This picture may show a long single burner.

However, as it says below it, you could double

this to make a long see-through burner.

How would you do that?

By putting another one on the other

Q.

A.

side.

Q.

A.

Oh, like down in Figure 3?

Well, Figure 3 is a little different.

That's -- that was an even older way to do a

circular that just had three burners.

That one has three burners on it. It

brings the width out for a fireplace -- for

instance, you know, if you don't build a

see-through-type fireplace when you build your

house, you may break through two rooms or

something and have a -- and then you have a wider

fireplace.

And this is -- so this has actually

three -- the bottom one is -- we called it

circular, but it's really three burners, one

higher than the other two, as you can barely see

on the bottom picture of 31.
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1 Q. Which bottom picture?

2 A. The very bottom picture of 31. You can

3 barely see that the middle burner is slightly

4 higher.

5 Q. Is there anything in this 31 on the

6 exhibit that specifically seems to you to be like

7 the system that is in this lawsuit?

8 A. Yes.

9 Q. What is it that's like it?

i0 A. Well, the circular set burner seems

Ii like it is to me.

12 Q. Well, why do you -- never mind.

13 What circular set?

14 A. That's Figure 3.

15 Q. Figure 3. You think it's most like it?

16 A. Well, no --

17 MR. MONCO: Objection.

18 BY THE WITNESS:

19 A. -- I didn't say that.

20 BY MR. HARRIS:

21 Q. You what?

22 A. I didn't say that.

23 Q. No, you didn't. You said it was like

24 i£, though?
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A. Correct.

Q. Okay. Well, was there something else

that was like it?

A. Well, I think that -- I believe that

even though this picture doesn't show it, that

there were dual burners similar to Figure 2 that

were see-throughs that would also be like it. And

although -- excuse me just for a minute.

Figure 1 is a little harder for me to

see how that would be similar to the -- to what

we're talking about in the case. I only see

one -- I do not see a downstream burner on

Figure -- in Figure I.

Well, do you see a downstream burner inO.

Figure 2?

A.

Figure 2

I --

Q.

A.

Well, as I said, I don't see it on

, but it's referred to on Figure 2, and

Where does it say that?

When it says "Dual Mixer Burners - 42

inches or Longer, Conventional or See Thru."

I do see valves --

Q. Where does it make that statement you

just made? Find it for me. I'm looking. I'm
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Right under Figure 2, under --

Under --

Under the figure itself (indicating).

Okay. "Dual Mixer Burners"?

"42 inches or Longer, Conventional or

You mean it says that that's what it

is, but doesn't show it?

A. I think that that's correct, although I

think it actually can show it because a]l you --

well --

Q.

A.

How would you put them together?

Right off of the hearth elbow that is

labeled, I believe, "C" or "F." I mean, it could

go either way, but in this picture, I think it

would be "C."

Q. While it says "Dual Mixer Burner,"

you'll agree with me it doesn't show any dual

20 " mixer burner, actually show it, does it?

21 A. Well, it may show a dual mixer burner.

22 It doesn't show a downstream burner. Since I

23 don't know what a dual mixer burner is, it may

24 show it. It doesn't show a downstream burner, but
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it shows the ability to have a downstream burner,

I believe, and it says that you can have it, and

it --

Q.

A.

Q.

A.

4 Where does it say you can have it?

5 It says, "Conventional or See Thru."

6 To you, that means that?

7 Yes, that's to me, and very well may

8 not mean it to you. But I'm looking in --

9 Q. I'm ready to give up on that one --

I0 A. Well, you know, I mean --

ll Q. -- for the time being as far as

12 testimony is concerned.

13 A. Yes, it does -- if you read the

14 document, it gives information. And, you know, I

15 think it's -- it would need to show you -- I mean,

16 it shows over and over again how you can adjust

17 flame characteristics of different burners.

18 That's what it's talking about here, adjusting

19 flame size, adjusting flame characteristics.

20 Q. That's the principal feature of it?

21 A. Well, that's -- the principal feature

22 of it is to be a see-through or circular

23 fireplace. With --

24 Q. Let's go on to --
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A. Yes.

Q. Let's go on to the next one --

A. Right.

Q. -- part of Exhibit 7, multiple zero 32.

MR. MONCO: I'm sorry. It's Exhibit 6.

Exhibit 6 we're on.

MR. HARRIS: Are you sure it's 6?

THE COURT REPORTER: Yes.

THE WITNESS: Yes.

MR. HARRIS: You're right. Exhibit 6 starts

off with the circular one, doesn't it?

MR. MONCO: Yes.

MR. HARRIS: Okay. And I alay have said

"Exhibit 7" a little earlier.

MR. MONCO: I don't believe so. I think this

is tile first time I heard you say it.

Am I correct?

THE COURT REPORTER: TO my knowledge.

MR. MONCO: I think it's the first time you

said "Exhibit 7."

MR. HARRIS:

soap.

BY MR. I_RRIS:

Q.

Well, wash my mouth out with

Well, let's talk about multiple zero 32
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A. All right.

Q. My primary question again is:

it?

1

2

3

4

5
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What is

And then in trying to get to that

6 first, I'm going to ask you if it isn't just a

7 pair of burners in parallel.

8 A. Well, I don't know what "just a pair of

9 burners in parallel" exactly means. We do have

i0 adjustment capability on each of these.

Ii Q. Where does it say that they can be

12 adjusted independently?

13 A. Adjusting flame size, No. 3 of the

14 instructions.

15 Q. "Open gas valve," it starts?

16 A. Yes. And I don't know what -- "or your

17 built-in gas shutoff valve wide and light burner_

18 Using a screwdriver remove plug in top of hearth

19 elbow 'C.'"

20 Q. And it only shows one Hearth Elbow C?

21 A. Yes. However, I believe -- let me

22 see -- that obviously there is another -- there's

23 another what you would just call the parallel

24 system here.
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And, again, I have to -- I think that

both of these -- there are two Hearth Elbow Cs

here, although it is only documented that there is

one.

Q. And indeed there appears to be a little

bit of difference in the fitting on the other side

opposite the Hearth Elbow C that's identified,

doesn't there?

There does appear to be a slightA.

difference.

Q.

A.

Yes.

But if yon look at the -- above No. 3,

it does say, "Separate connections are made to

each using hearth elbows 'C' and tubing with

compression fittings 'D' Auxiliary valves are

used," such and such, whatever.

So it --

Q. Let me read it again.

A. Yes.

Q. Where are you reading at?

A. No. 2.

Q. NO. 2. Let me read it.

Let me ask you how the gas flows --

A. Well --
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Q. -- through that device.

A. I think, in this case, the gas comes up

from what would be the middle arrow of the three

arrows.

Q.

A.

1

2

3

4

5 On the left?

6 Yes.

7 MR. MONCO: Why don't you identify it? Are

8 you referring to this in parentheses (indicating)?

9 THE WITNESS: Yes.

i0 MR. MONCO: Okay. Why don't you just say

ii where it is you are referring to in parentheses --

12 BY THE WITNESS:

13 A. Underneath it says "(1/2 inch 'T. ')"

14 That looks like what it is. And "2 (1/2 inch

15 close nipples.)"

16 BY MR. HARRIS:

17 Q. What does it mean when it says that

18 "Auxiliary valves .... and there's a big

19 blanked-out part -- "are used only when fireplace

20 has no built-in valve, and must be ordered

21 separately"?

22 A. I don't know. This is such a long --

23 Q. You don't understand -- you don't

24 understand what that means?
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1 A.

2 means, but I can't be certain.

3 probably the late '60s.

4 Q. Do you sell it now?

5 A.

6 Q.

7 A.

8 Q.

A.
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Well, I think I understand what it

This is from

No.

Have you sold it during your tenure?

Oh, yes.

When did you quit selling it?

You know, I think that the -- if it9

I0 includes RF2s and RF3s, I think that it we quit

Ii selling in the early '90s.

12 Q. Why did you quit selling it?

13 A. I don't know. I -- I don't know. I'm

14 just stating to you that they went off -- by the

15 way, we may not have stopped selling them

16 altogether, but they went off our price list.

17 Q. You don't know?

18 A. I would think that if somebody needed

19 something like this right now, that we would be

20 able to make it.

21 Q. Well, not being iffy about it and

22 agreeing with you that you might make it, do you

23 know that you have since the early '90s? Tell me

24 about what you know rather than what you guess.

JT-APP 1748



116

1 A. The only thing I can tell you is I

2 think we've given you some price lists, and if

3 they were on the price list, then they were

4 certainly sold. And I think it's about '92 or '93

5 that they -- the RF3s. It may be later than that.

6 Q. Where is my price list? I didn't know

7 I had one. Maybe I do.

8 A. Well, I know you have one back from

9 quite significantly before that to show you how --

i0 how long we've had them.

Ii Q. Yes? That doesn't --

12 A. Yes, '74 or '77 or something.

13 Q. That doesn't help me a bit on the

14 question I've asked you.

15 A. Right. That's right. But I can

16 certainly provide you with a price list.

17 Q. It's not a significant item in your

18 inventory for sale, is it?

19 A.

20 Q.

21 A.

22 Q.

23 has it?

24 A.

As of now?

Yes.

No, it is not.

And it hasn't been for several years,

That is correct.
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Q. And the most common reason to drop down

on your sales effort on an item is that the item

isn't quite as successful as you had hoped; isn't

that true?

A.

Q.

A.

Q.

That's the most common.

Let's look at 34 --

Okay.

-- and get on through these, multiple

zero 34 as a part of Exhibit 6.

MR. MONCO:

MR. HARRIS:

MR. MONCO:

THE WITNESS:

MR. HARRIS:

MR. MONCO:

MR. HARRIS:

THE WITNESS:

after 34?

Are you skipping 33?

I thought we had done 33.

No. You had just done 32.

We've done 32.

I don't have 33.

It was on the document.

I don't have 33.

You sure you don't have it

MR. MONCO: Do you want me to make you a

copy? Because we have -- we both have 33 here.

MR. HARRIS: Well, for goodness sake.

Yes, that's one way to do it, I guess,

sure.

MR. MONCO: Okay.
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(WHEREUPON, there was a short

interruption.)

BY MR. H/h_RIS:

Q. Let's take a look then at 33, which I

appreciate a copy of. I did not have it in my

notebook.

What kind of a system do we have here

in 33, multiple zero 33?

A. Yes, this is a burner system.

Q. It has two parallel burners, does it

not?

A. It has two burners, yes. It would

likely be used as a see-through. It doesn't have

to be used as a see-through.

Q. Now, is a see-through, to go back to

it, one of these situations where on both sides

you can get a view of the fireplace?

A. Yes.

Q. Where does the gas come in, and just

how does the flow take place in this particular

item?

A. Well, it looks to me like the gas comes

in from the bottom, if you have the picture turned

so that you see the writing "Burner Assembly" is

I

I

i

ii
ii

ill

I

I

i

I
[

I

i
I

JT-APP 1751

m

i

[



IE

I

I

!

!

!

!

119

1 on the bottom --

2 Q. Let me get my glasses on.

3 A. -- so the writing that says "Burner

4 Assembly" is on the bottom left.

5 There you go.

6 Q. All right.

7 A. Okay. It looks to me as if the gas is

8 coming in from the right bottom side.

9 Q. Well, I can't find -- I can't find

i0 anything that looks like a tube or indication of

II it.

12 A. We]l, there's an air mixer there

13 that -- a wire spring.

14 Q. Are you talking about the top of the --

15 A. No, the bottom.

16 MR. MONCO: He's over here. He's over on

17 this side (indicating).

18 MR. HARRIS: He's here (indicating)?

19 MR. MONCO: Tile gas is coming in here

20 (indicating).

21 THE WITNESS: The bottom.

22 BY MR. HARRIS:

23 Q. Okay. But you said a burner assembly,

24 and --
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120

I'm sorry. I was just trying to orient

That's way down at the other end.

Yes. I'm sorry. I was trying to

A. -- on the page, and then I said to go

to the bottom right.

Q. Okay. Another way to do it is, it says

"air shutter" there --

A. "Air shutter," "air mixer," and then

"wire spring."

Q. "Wire spring."

A. Before "air mixer," an "HC-5 adapter,"

which goes off the page.

Q. And you think that the gas comes in

there, right?

A. Yes.

Q. And then flows obvious]y downward

through -- looking at the page going downward,

through the tube that it's entered.

And then where does it go?

A. Well, if -- I'm going to look at it

like this, just to --'and (indicating) --
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1 Q. All right.

2 A. So you can -- if you can, then we'll be

3 talking about the same -- it flows from right to

4 left (indicating).

5 Q. From right to left?

6 A. There you go. And then goes --

7 Q. I have to put something on the record

8 so we can tell what we're talking about.

9 It flows through tile pipe-like member

I0 that is on the right side of this 33, 000033.

II It's on tile right side of it. It flows down

12 through it, right?

13 A. Well, you say "down." I think "down"

14 would be tile way that you would talk about it.

15 It's going downstream; the gas is. It's going to

16 tile ]eft oll tlle drawing.

17 Q. Okay.

18 MR. MONCO: Bill, if you want me to, I can

19 get a red pen, and we can have tile witness mark

20 tile exhibit with tile direction of the air flow.

2] MR. HARRIS: I think that would be easier if

22 we did something like that.

23 MR. MONCO: Yes. Hold on. Yes, I think it

24 would be clear on the record also.
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I think he'd be doing us a

(WHEREUPON, there was a short

interruption.)

MR. MONCO: We're back on the record.

We have provided the witness with a red

pen, and I believe the question is now --

MR. HARRIS:

MR. MONCO:

BY MR. HARRIS:

Okay.

-- trace the gas flow.

Q. You could do that just by a series of

arrows --

MR. MONCO: Correct.

BY MR. HARRIS:

Q. -- coming around.

A. Yes. And I can again only tell you,

although -- I can only tell you that this is what

I would expect.

Q. Okay.

A. I cannot --

Q. You say there's some degree of

uncertainty?

A. Not very -- well, some, yes, some small

degree of uncertainty. It seems to me quite clear
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that the gas is coming in from here (indicating).

Q. pretty -- bear down fairly hard so it

will make good arrows.

A. (Indicating.)

MR. MONCO: Let the record reflect that the

witness is now placing red arrows --

THE WITNESS: Over the words.

MR. MONCO: -- in the direction of tile flow

of the gas to the system shown on 000033.

BY MR. HARRIS:

Q. Now, you're drawing an arrow -- or just

drew one through an elbow, did you not?

A. That is correct.

Q. That's not a valve, though, is it?

That's an elbow?

A. That ]s a street -- you call it a

street elbow. It's just an elbow. A_d then

there's a nipple, two nipples and an extension

piece, and then we come to a hearth elbow

(indicating).

Q.

A.

Q.

A.

Okay.

And that's a valve (indicating).

Okay.

And then we go (indicating) --
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Well, let's go on with the flow.

(Indicating.)

Okay. And I would suggest --

Would you like me to --

-- at the point where you have the

1 Q.

2 A.

3 Q-

4 A.

5 Q.

124

6 valve, that you put a "V" over it in red.

7 A. I'll put "Valve."

8 Q. Right, whatever you like. Just the "V"

9 will do. The record will show it.

i0 A. (Indicating.)

ii MR. MONCO: And the witness has marked the

12 document as such.

13 BY MR. HARRIS:

14 Q. And then your flow comes right on

15 around, correct?

16 A. Yes, sir.

17 Q. It seems to me from looking at them

18 that the two burner units here -- and we can agree

19 there are two of them, can't we, two burner units?

20 A. Looks it -- yes.

21 Q. They look to be identical, don't they?

22 A. In this drawing, they do look to be

23 identical in size.

24 Q. Now, without trying to argue the point,
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I just will ask you: What is it that makes you

think that the valve that you have located is

indeed a valve?

Oh, I know it's a va]ve.

How?

It's an HE-1. It's a hearth elbow.

n.

Q.

A.

says it.

Q.

A.

It

Help me.

Over on the left there, it's dark

(indicating).

Q. Oh, it runs into the darkness, doesn't

it?

A. Yes, yes.

Q. Yes. Okay. I see what you're pointing

out.

Now, let's take a look at the very next

number in this series, which is 000034.

A. Yes, sir.

Q. 7_id off the record I think we both

noticed that they were relatively similar, it and

Yes, sir.

Wou].d you comment as to whether there

is any difference --

33?

A.

Q.
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Looks --

-- or not and what it is?

There seems to be a difference where

1 A.

2 Q.

3 A.

4 the hearth elbow is, at that point, which is on

5 the upper left of the drawing.

6 MR. MONCO: Give the number of the drawing.

7 THE WITNESS: Drawing 34.

8 BY MR. HARRIS:

9 Q. Can you locate it by putting where the

I0 valve is or the hearth elbow?

ii A. (Indicating.)

12 Q. You used the pen, the red pen again?

13 MR. MONCO: Right. He's marking it in the

14 red pen, as done previously on Page 33.

15 BY THE WITNESS:

16 A. "X" -- should I put "HE" or --

17 BY MR. HARRIS:

18 Q. It doesn't matter as long as you let

19 the record know what you put.

20 MR. MONCO: Right. SO mark it in red as

21 you -- and what it is.

22 BY THE WITNESS:

23 A. (Indicating.)

24 MR, MONCO: Let the record note that the
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1 witness has circled the hearth elbow markings on

2 000034 in red.

3 BY MR. HARRIS:

4 Q. And do you believe that the flow goes

5 in the same direction as in the prior drawing --

6 A. Yes, I do.

7 Q. -- that is, the Drawing 33?

8 A. Yes, I do.

9 Q. And do you agree that the burners

i0 themselves are substantially the same?

ii A. They're a little bit different, but

12 they're reasonably tbe same. It looks to me like

13 the bottom burner is a little longer on this one.

14 Q. What do you think this one was made

15 for?

16 A.

17 that this one was specifically -- this one is a

18 specific case where there was a need to regulate

19 the second burner.

20 MR. MONCO: When you say "this one," you're

21 referring to the --

22 THE WITNESS: I'm sorry.

23 MR. MONCO: -- Drawing 34.

24 BY THE WITNESS:

I think that this -- I don't -- I think
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A. 34 was specifically because -- again,

it looks like it's easier to do on 34 from the

drawing because the screw that -- the regulating

screw is right up on top there. It doesn't seem

as easy to do, although it's doable, on 33. So I

think 34 is a clearer -- it's clearer to me that

it's meant for that purpose.

BY MR. HARRIS:

Q. Do you have any idea of what purpose

that it was sold for or advertised for apart from

what it might do?

A. Yes, I have an idea. I think that what

we sold them for was so that a person could

utilize a single burner and not a second burner or

could utilize a single burner and use a second

burner --

Q.

A.

I see.

-- on see-through installations, or

maybe utilize the second burner at a lower level

than the primary burner because they may have

spent more time in the bedroom or whichever room.

Q. I understand.

MR. HARRIS: I hope 37 is the next number

that you have.
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I MR. MONCO: Well, actually I have 35 and 36,

2 if you're missing those.

3 MR. HARRIS: I'm missing those. And let's

4 somehow share so we don't have to go punch some

5 more. I can always get a copy out of here if

6 necessary. I don't want for you to have to take

7 your time.

8 MR. MONCO: Just use mine then. You can use

9 mlne because the witness has that --

10 THE WITNESS: Okay.

ii MR. HARRIS: I'm trying to see what happened

12 here. It's obvious that what happened was

13 something was left out, right?

14 BY MR. HARRIS:

15 Q. We just finished 34.

16 A. Yes.

17 Q. And my next one here is 37, and you

18 have here --

19 MR. MONCO: 35.

20 BY MR. HARRIS:

21 Q. -- 35 and 36. Okay.

22 Can you give me some general

23 explanation first on 35, 000035?

24 A. Yes, sir. This is a price list.
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And what kind of a date are we looking

A. March Ist, 1977.

Qo . •Glowlng Ember. "

Block I" at the top?

ao

Q.

A.

it.

Q.

A.

Q.

A.

Burner."

Q.

correct?

this?

A.

Q°

It says, "See

Yes.

What is it talking about?

That's the first block right underneath

"'O4' Series"?

Yes.

"Log Sets with Glowing Ember Burner"?

Yes. G4 has been called "Glowing Ember

We've used that terminology.

That's with a single main burner set,

You don't have an auxiliary burner with

Not on this price sheet, no.

Do any of the items on this price sheet

involve an auxiliary burner?

A. I believe all the "F .... the Block II,

lower down, the second --

Q° Okay. Let's look at it, then.

Are these the ones we've looked at --
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I believe so.

-- before, the see-throughs and the --

Yes.

-_ circular and see-through and more

see-through?

A. Yes.

Q. What's "standard"?

A. "Standard" means a single sided --

single burner rather than a see-through.

Q. And the "Circular" under "Golden Oak"

has a "3" on it.

Is that a way to refer to three units?

A. That's a way to refer to three burners.

Q. And you say th_s was 1970-what?

A. '77.

Q. Mine is -- or yours -- your copy is a

little cut off.

MR. HARRIS:

THE WITNESS:

You may have a better copy.

It's right there (indicating).

I remember the prices.

MR. MONCO: Okay.

BY MR. HARRIS:

Q. I accept that as a '77.

A. I think we have the actual here
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somewhere. It was pink.

MR. MONCO: Okay.

THE WITNESS: Can we go off the record for a

second? I just wanted to make a comment.

MR. MONCO: Let's wait.

THE WITNESS: Okay.

BY MR. HARRIS:

Q. I am now going on to triple --

quadruple, that is, 36, in the same exhibit.

What does it show? This is a series of

different valves that could be used?

A. Yes, valves. It just shows various

valves, valves all of which can regulate flow.

This picture -- this was a -- probably a black and

white literature sheet. This is dated 1971.

I think I'm caught back up nowMR. HARRIS:

with 37.

MR. MONCO:

MR. HARRIS:

MR. MONCO:

Yes.

Do you have any after 37?

The only thing that I have after

37 is -- somebody attached to our document a Joint

Motion for Extension of Discovery Cutoff.

MR. HARRIS: I don't know why.

MR. MONCO: I'll tell you what. If you want
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tO do it by agreement --

THE WITNESS: The first date was October 3rd

MR. MONC0: If you do it -- wait a second.

Don't talk over.

THE WITNESS:

MR. HARRIS:

Oh, I'm sorry.

I would extract that.

MR. MONCO: £ was going to say, by agreement

can I just take this off?

MR. HARRIS: Certainly.

MR. MONCO: And we'll take it off the

witness's copy also_

MR. HARRIS: Certainly. It has nothing to do

with what we're doing here.

MR. MONCO: Right. Okay.

Let the record reflect that I am

removing the document marked "Order Granting Joint

Motion to Extend Discovery Cutoff" from the

witness's exhibit by agreement of counsel.

Okay. So this document will now

20 read -- Exhibit 6 will now go from 000029 through

21 37, and that will be the end of it. Okay.

22 BY MR. HARRIS:

23 Q. What is 37?

24 A. 37 is a picture of a circular burner,
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Why do you refer to them as circular

I think because they were used in

circular uses. There were quite a bit -- there

used to be a lot more uses of circular-type --

there used to be more circular uses.

Q. Meaning circular fireplaces, or what?

A. Yes.

THE WITNESS:

MR. MONCO:

as an exhibit.

THE WITNESS:

MR. MONCO:

BY THE WITNESS:

A. Okay.

Do you mind (indicating)?

You can, but we'll just mark it

Okay.

If you want to --

It was -- I'm trying to get the

words -- the thought right.

Free-standing fireplaces used to be a

big thing. This is an example. It's not -- you

used to see -- you're certainly old enough; I'm

old enough; you may be old enough.

MR. MONCO:

BY THE WITNESS:

A. Okay.

Believe me, we're all old enough.

To see free-standing fireplaces,
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1 in other words, fireplaces in the middle of a

2 room.

3 BY MR. HARRIS:

4 Q. Yes, I have seen that.

5 A. Yes. And they were -- a company such

6 as Malm, which was the largest, which is in

7 California, and Fire Drum, which was another

8 company, which Js also in California, made

9 free-standing fireplaces. It was a business. And

i0 it was a business of thousands of units that sort

ii of dried up, mid '80s, [ would guess.

12 So when the built-in fireplaces became

13 the more popular way, when they started to make

14 fireplaces in a factory rather than have a mason

]5 come in, these things got to be too expensive. So

16 there were quite a few of these free-standing

17 fireplaces, and almost all of them were open --

18 let me withdraw that. Not almost all of them.

19 Many, if not most of them, were open on all sides

20 or on many sides. So there would be a use for a

21 circular fireplace that is not as prevalent today.

22 Outdoor fireplaces did not have

23 products like gas logs that were made specifically

24 for them. We had to make products that way, and
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they would build again a masonry-type outdoor

fireplace. Now there are 20 or 30 people building

total outdoor fireplace units --

Q. I see.

A. -- including us, with a circular

burner, but it's --

Q. It's different?

A. It's different, yes.

Q. Would you -- I wonder if you would take

that red pen and show me how the gas flow is in

the Unit 37.

A. I wish I could. I can't see that too

well.

THE WITNESS: But I believe I actually have

given you this picture.

MR. MONCO: Do you want to take a short

break? I'll see if we can find the original if

it's here.

MR. HARRIS: Okay.

MR. MONCO: Why don't we take a five-minute

break?

(WHEREUPON, a recess was had.

MR. MONCO: Back on the record.

Just so it's clear, you're asking the
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witness to trace the flow of gas in No. 37?

MR. HARRIS:

MR. MONCO:

MR. HARRIS:

MR. MONCO:

BY THE WITNESS:

That's correct.

Okay.

Using the red pen.

Using the red pen.

It looks to me as if the gas is comingn.

from here (indicating).

BY MR. HARRIS:

Q. Okay.

A. I don't want to draw on it. I think --

MR. MONCO: Well, here, if you want to draw

lines to trace the flow of gas, you can do it off

here in the margin, however you want to do it.

THE WITNESS: Well, what I'm saying is --

MR. MONCO: Don't draw on the exhibit

otherwise, though.

THE WITNESS: Okay. well, then --

Don't change the exhibit.

Then here is a hearth elbow.

It looks to me

MR. MONCO:

BY THE WITNESS:

A. Okay.

There are three hearth elbows.

like there are {indicating) --

BY MR. HARRIS:
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Well, you need to identify each of

(Indicating.)

It is a little dim over there, isn't

Yes. That's the one that I believe -

4

5

6

7 I believe there are three hearth elbows

8 (indicating).

9 Q. So then would the flow of gas go direct

I0 through those little tubes to each burner?

II A. Yes.

12 Q. You might then put an arrow showing

13 that on these; not right on the thing, but just,

14 as he says, by it.

15 A. (Indicating.)

16 Q. You've got it done?

17 A. Yes.

18 Q. Could I see it just a minute?

19 (WHEREUPON, the document was

20 tendered to Mr. Harris.)

21 MR. HARRIS: The ones we have drawn on, I

22 wish you would get a copy pretty quick to send on

23 to me so I'd have a copy of them. There will just

24 be three or four of them.
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1 BY MR. HARRIS:

2 Q. Okay?

3 A. Uh-huh.

4 MR. MONCO: "Yes."

5 THE WITNESS: I'm sorry.

6 BY THE WITNESS:

7 A. Yes.

8 BY MR. HARRIS:

9 Q. And so there is no flow in that

10 particular item from one burner to another; is

ii that correct? The item illustrated in 37_

12 A. It looks as if there is no flow from

13 one burner to another.

14 Q. It looks that way to you?

15 A. Yes.

16 Q. And it looks that way to me?

17 A. Yes.

18 Q. All right.

19 A. It looks that way to me.

20 Q. What was the purpose of making it

21 variable in those circular fireplace arrangements?

22 _]d by 'Wariable," I mean the variance between

23 burner units.

24 A. I would - I think that people wanted
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I different size flames, flame presentation at

2 different places.

3 Q. In the room?

4 A. In or out.

5 Q. Yes.

6 A. Yes.

7 MR. HARRIS: Now we get a No. 7.

8 (WHEREUPON, a document was marked

9 Bortz Deposition Exhibit No. 7, for

i0 identification, as of 10/5/01.)

Ii BY MR. HARRIS:

12 Q. My question on this item is pretty

13 direct and short.

14 Do you recall having seen this letter

15 at or about the date on the letter? And I'm

16 talking about 000050, Exhibit 7.

17 A. Yes, I do.

18 Q. It's true, is it not, that the letter

19 did not in any way cause you to quit making your

20 auxiliary burner?

21 A. Yes, that is correct.

22 Q. And by "your auxiliary burner," I'm

23 talking about the one in issue in this case.

24 A. That is correct.
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1 Q. Had you known about this patent

2 previously to the letter?

3 A. No.

4 MR. HARRIS: DO you have some kind of a clip

5 you can put on this?

6 (WHEREUPON, there was a short

7 interruption.)

8 (WHEREUPON, a document was marked

9 Bortz Deposition Exhibit No. 8, for

i0 identification, as of 10/5/01.)

II BY MR. HARRIS:

12 Q. We have multiple pages here. I'd like

13 for you to flip through these pages and see if you

14 know what they are and can give me some idea as to

]5 what each or each group is so I can figure why

16 I've got them.

17 A. Okay.

18 Q. They were produced to me, and I'm happy

19 to have them, but • don't know what to do with

20 them right now.

21 A.

22 Q.

23 A.

24 MR. MONCO:

Okay. May we do them --

You can do them any way you want to.

-- a group at a time?

Sure.
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1 BY MR. HARRIS:

2 Q. And identify them by the --

3 MR. MONCO: Just refer to the page numbers.

BY MR. HARRIS:

Q.

zeroes.

A.

Q.

A.

we've done.

-- the document numbers.

00 --

And you don't have to put all those

4

5 Q-

6 A.

7

8

9 -- 54 --

I0 YOU can just say "54_"

II 54 through 58 are various testing that

12 I think it may be mislabeled, but

13 this is testing that we were doing. I believe

14 this was to see if we could get an AGA

15 certification. This is very -- thls looks very

16 much to me to be what -- the kind of testing you

17 would do to receive AGA certification on Page i.

18 Again, I believe that Page 55 again may

19 be mislabeled, but I think it's a part of the same

20 thing.

21 Page 3 would be --

22 MR. MONCO: Don't refer to "Page 3."

23 BY THE WITNESS:

24 A. I'm sorry. Page 56 would be similar
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1 except it would be -- instead of natural gas,

2 which was -- Page 54 and 55 had to do with testing

3 natural gas; Page 56 has to do with testing

4 propane.

5 Page 57 has to do with testing a

6 different log set with that burner system or

7 burner combination.

8 BY MR. HARRIS:

9 Q. Can you tell what the burner

i0 combination is?

ii A. It looks like the -- what we would want

12 to have as AGA certified, so it would be a G5 w_th

13 the ember booster.

14 They all would -- even though they say

15 "G4," these are -- once they become AGA certified,

16 they then become called G5s. I just think there

17 may be - this is certainly -- this is tile

18 specific piece of paper that has to do with AGA

19 testing, the first document.

20 So these are to test to see if we can

21 receive AGA certification on this combination.

22 As I said, Page 56 is propane. Page 57

23 is natural gas o11 a different kind of log set.

24 _id I can't tell you what 58 is.
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Q. Okay.

A. Pages 59 through 61 are also testing

for -- I'm quite sure, for certification by AGA.

And it looks like we're getting results of

temperatures at various places.

Now, is that on 60 you're talkingQ.

about?

A. It looks' like -- 60 and 61 look like

they're temperatures.

Do all of these involve the EMB in someQ.

way?

A. Yes, I believe so. I'm quite certain.

Pages 62 through 66 also involve this

burner combination. They are also for AGA

certification.

Q. Does that stand for American Gas

Association?

A. Yes, sir, which, by the way, is now

called CSA, Canadian Standards Association.

Q. Really?

A. Yes. You can't even use "AGA" because

AGA is also a -- the group of the local

distribution gas companies, the association. It

goes to Washington. And so they separated a
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I understand.

-- and Canadian bought it. But it's

1

2

3

4 the same test -- it's under the same testing

5 standards. I can -- it says the test standard.

6 And I believe --

7 Q. You better believe the law is involved

8 somewhere in that.

9 A. I can tell you in a minute if you want

I0 to go off.

ii MR. MONCO: No. Why don't you just go ahead?

12 THE WITNESS: Okay. it doesn't really have

13 to do with this.

14 BY THE WITNESS:

15 A. I believe that we are testing the unit

16 with various different valves, different types

17 of -- when I say "va]ves," now I'm talking about

18 safety pilot valves, not valves -- different --

19 BY MR. HARRIS:

20 Q. Not valves for the auxiliary burner?

21 A. Yes, not having to do with the ember

22 boosters, different safety valves.

23 Q. Okay.

24 A. I can see that Page 64 and 63 ]lave a
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1 different valve than the earlier ones. These from

2 62 on look like we're testing with a different

3 valve, a different safety valve --

4 Q. Okay.

5 A. -- not a different enUoer valve.

6 And 66 looks that way. And I've got 65

7 after 66 myself. I don't guess it matters. And,

8 again, we are doing -- it's the same thing again.

9 These are tests that we're running for AGA

10 certification, and this one is we're testing a

ii different type of log set.

12 Q. Yes.

13 A. And --

14 Q. What page are you to now?

15 A. Well, I started on 65. I then went to

16 67. And there we are testing a different size log

17 set on 67.

18 You have to do all this. We have an

19 AGA-certified laboratory in our facility. So us

20 doing it means that they don't have to do it and

21 means that we save some money --

22 Q. I see.

23 A. -- although this we would have to do --

24 I think most or all of this we would have to do
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anyway to provide the information.

Again, this is just a different size

log set.

set.

propane.

I'm sorry. 68 is a different size log

And 69 is a different size log set on

70 is a different size log set, a

larger one. Tile other ones were smaller than --

Q. Okay.

A. -- than the 24 that I've been sort of

giving you as the standard set.

And 77 -- and 71 looks to me to be for

the different size -- for the larger log set.

And then 72, it's also the larger size

log set with probably a different safety valve.

72 and 73 are the larger, 30-inch log set with a

different safety valve. I'm sorry.

;u_d then 74 is -- looks like a - back

to a 24-inch set. Some temperature testing; I do

not know why.

74, 75, 76, 77, 78, and 79 are

obviously temperature tests, but -- again, for

AGA.

And then 80 through 85 -- let me see if
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this is right -- are also tests. And there are

several different, again, safety valves involved

in the tests, including remote -- remote valves.

And then 80, 81, 82, 83, 84, and 85

look pretty similar because they are. I have two

copies of them. Lucky I caught that. They look

the same.

So these were tests to obtain

certification.

Q. What do these have to do with the EMB?

A. Well, they were to obtain certification

on the EMB; on the EMB --

In conjunction with --

-- with the AGA -- the G5 (indicating).

Q.

A.

Q. Okay.

MR. MONCO:

BY MR. HARRIS:

Refer to the document number.

Q_ What document are you referring to?

A. Document 2.

MR. MONCO: Exhibit No. 2.

BY THE WITNESS:

A° I'm sorry. Exhibit No. 2.

BY MR. HARRIS:

Q. They really don't have anything to do
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with telling us anything about the structure as

such or the directions of flow or the valves as

such? They just give us some values of

performance, isn't that correct, performance

values?

A.

Q.

I

2

3

4

5

6 Yes, I think that's a fair statement.

7 I'm trying to find out if there's

8 anything in these documents that really has much

9 relation to the controversy, to be frank with you.

i0 A. Yes, I understand. And I -- if you

II said they don't have much, I might tend to agree.

12 Q. Well, let me ask you --

13 A. I don't --

14 Q. Let me ask you this --

15 A. I don't want to --

16 Q. None of these are tests of the

17 plaintiff's equipment, are they?

18 A. No.

19 Q. It's all Peterson equipment?

20 A. Yes.

21 MR. HARRIS: I'd like to have about five to

22 ten minutes to get reorganized a little bit so I

23 can see where I'm really going.

24 MR. MONCO: Sure, that would be fine. It's

JT-APP 1782



1

2

3

4

5

6

7

8

9

I0

ii

12

13

14

15

16

17

18

19

2O

21

22

23

24

4:00 o'clock.

after 4:00?

MR. HARRIS:
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Do you want to reeonvene at i0

That would be fine.

Okay.

(WHEREUPON, a recess was had.)

MR. HARRIS: I would just like to get

something identified here, 000038 through 000049.

We can mark it as an exhibit.

(WHEREUPON, said document was marked

Bortz Deposition Exhibit No. 9, for

identification, as of 10/5/01.)

BY MR. HARRIS:

Q. Is there a relationship between the

different pages in that exhibit?

A. I believe that -- yes, I believe that

this is a 12-page catalog that was put out by

Peterson.

Q.

A.

was 1974.

What date?

I might be able to find it. I think it

It was before I became involved with

the company, which was 1977, and I think it was

'74.

Q. So you can identify it as an early

catalog of the company's, correct?
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A. Yes. Yes. On Page -- the last page,

it does say, "Robert I{. Peterson Company, a

Division of Beatrice Foods."

Q. Okay. Really all I wanted was an ID.

That's fine.

A. Okay.

Q. Now, we have an Exhibit 3 that might be

of some help in the' questions I'm going to ask you

next.

MR. MONCO: Exhibit 3. Okay.

MR. HARRIS: Counsel, I have a question to

ask you too.

In our notice, we had asked that if you

would, to bring along some additional documents,

and I don't know whether you did or not. Those

documents for the most part had been asked for in

the earlier document request.

yet.

MR. MONCO:

MR. HARRIS:

MR. MONCO:

MR. HARRIS:

I think we produced --

You brought me two.

Right.

I haven't really looked at them

MR. MONCO: I believe -- I believe one of the

sheets, 000087, is a cost sheet which I believe is
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I responsive to your request. And 000088 is, I

2 believe, another advertisement, although I

3 certainly would like the witness to identify that

4 if he can.

5 THE WITNESS: It is a sales or marketing

6 sheet which shows our various -- or some of our

7 various accessories and includes the Ember Flame

8 Booster.

MR. HARRIS: Let me look at it just a minute.

I just want to be sure that we get

enough to pretty much fulfill the request --

MR. MONCO:

MR. HARRIS:

MR. MONCO:

Okay.

-- if you have such things.

If I may suggest, you may want to

inquire of the witness on this document, and he

may be able to flush this out for you and explain

to you the cost factors.

MR. HARRIS: All right. That's good. Well,

I certainly will try that.

(WHEREUPON, proceedings were had

which are designated Confidential -

Attorneys' Eyes Only and are bound

under separate cover.)
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1 (WHEREUPON, the following

2 proceedings were had not designated

3 Confidential - Attorneys' Eyes

4 Only:)

5 MR. HARRIS: We had also asked about

6 customers. This came in our -- first of all, in

7 our document request of you some time ago, our

8 Request No. 13, and I believe we repeated that as

9 a request along with the 30(b) (6).

I0 MR. MONCO: I think we had an objection to

II the document request with regard to specific

12 customers, and I will further state an objection.

13 Let's see.

14 MR. HARRIS: You read it and tell me what the

15 objection is.

16 MR. MONCO: Okay. Can I step out and speak

17 with my client for a second, please?

18 MR. HARRIS: Sure.

19 MR. MONCO: Thank you.

20 MR. HARRIS: And you can try to withdraw that

21 thing if you want to. It's a little late.

22 (WHEREUPON, a recess was had.)

23 MR. MONCO: Okay. We can go back on the

24 record.
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1 We're going to object to producing any

2 customer lists for the reasons that the parties in

3 this case are direct competitors, and there has

4 really been no need demonstrated for a customer

5 list at this time.

6 This is extremely sensitive information

7 in the mind of our client, and absent some

8 demonstration of a requirement or a need,

9 particularly since whatever recovery here would

I0 be obtained, if any, by your client, would exempt

Ii any customers out of the case in any event from

12 any further damage claim by your client, at this

13 time we're going to decline to produce any

14 customer list.

15 MR. HARRIS: We may have a little bit of a

16 problem with that because of our view of

17 inducement of infringement and contributory

18 infringement, along with regular infringement.

19 MR. MONCO: I understand your position, but

20 as a practical matter, if there's any recovery had

21 by Golden Blount against the defendant in this

22 case, it would in any event cover any damages that

23 might be recoverable. I mean, you can only get

24 one recovery from -- per infringement, and if
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1 you --

2 MR. HARRIS: Well, we don't want anything

3 from the customers. We don't want that. But you

4 know there's a rule that says that you can't have

5 contributory infringement without there being a

6 direct infringement.

7 MR. MONCO: Correct.

8 MR. HARRIS: And we view some of the client

9 list as carrying the log set itself as well as the

I0 accessory to -- as well as tile EMB.

II Now, by stipulation or something, I'm

12 sure we can work out a way to avoid --

13 MR. MONCO: I think I see what you --

14 MR. HARRIS: -- fiddling around in that area

15 because we all know that most at least, if not

16 all, of those kits went to someone with a G4 --

17 MR. MONCO: Okay.

18 MR. HARRIS: -- unless they ordered a G5 that

19 already had it. So we know that. And so the --

20 that may not take care of everything I have in the

21 way of a need for knowing something about the

22 customer list, but it will take care of a big part

23 of it.

24 And let me think about our needs too --

JT-APP 1798
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1 MR. MONCO: Sure.

2 MR. HARRIS: -- on the other part.

3 Now, I want to point out to you: You

have been previously asked for that on a document

request.

MR. MONCO:

MR. HARRIS:

us.

MR. MONCO:

MR. HARRIS:

MR. MONCO:

MR. HARRIS:

I understand.

And you said you'd give it to

I understand.

And it's clear as it can be.

I understand.

And I -- I don't know. Just

because of that is not reason enough to have a

multi-thousand dollar fight about the thing.

MR. MONCO: I understand. What I would

propose is if you could put a proposed stipulation

in writing to us, we could consider that and see

if we can't alleviate the need for an exchange of

actual customers.

MR, HARRIS: Okay. That's a possibility.

MR. MONCO: But I think there's a way that

you can get what you need, which you may very well

be entitled to, without getting into the customer

list.
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MR. HARRIS: Well, we do not have a pan, and

this does not enable us to take the entire

assembly and see on an orientation basis just how

we think it works.

MR. MONCO:

MR. HARRIS:

MR. MONCO:

exhibit --

MR. HILRRIS:

MR. MONCO:

Well, let me just say that --

And so I need to --

-- if you need a physical

I do.

-- of the accused product, we

would -- we would certainly sell you one, make one

available to you for a price. You can just

purchase one, and we will go ahead and make

arrangements to get that to you.

MR. HARRIS: It may be only the pan that we

need, because I know that Golden Blount has the

tube itself. He has the -- what you consider EMB,

and we've been told that the pan is not part of a

kit, and I wouldn't argue with that at all.

MR. MONCO:

MR. HARRIS:

that argument.

MR_ MONCO:

MR. HARRIS:

Okay.

But I have my needs apart from

No, I understand.

And rather than go out and

JT-APP 1800



1

2

3

4

5

6

7

8

9

I0

Ii

12

13

14

15

16

17

18

19

20

21

22

23

24

168

fiddle around looking at different customers to

see what their pans look like and where they put

the front part and just how high or low the thing

sits, all of those things --

MR. MONCO: Sure, sure.

MR. HARRIS: Well, I can see you understand

my problem and --

MR. MONCO: I 4o, and I think that providing

you with a physical exhibit --

MR. HARRIS: Good.

MR. MONCO: -- of the accused product, if

that's what you're looking for, I think that that

can be arranged.

MR. HARRIS:

MR_ MONCO:

MR. HARRIS:

I would like that.

I think that could be arranged.

Those were the two major things

that I would want.

MR. MONCO: Okay. And then we can work on --

I think I know what you're looking for with a

stipulation, and I think with that we can work on

it and arrive at an agreeable response to that.

MR. HARRIS: As of this moment, I won't agree

that we will accept anything like that, but I'll

certainly agree with you that we will try --
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Okay.

-- and see if we can't get

And I think you already know me

well enough to know that I wi].l try.

MR. MONCO:

MR. HARRIS:

MR. MONCO:

MR. HARRIS:

And so will we.

I believe that too.

I'm sorry. Go ahead.

We're getting close to being

through. I had some random thoughts, I believe,

I wanted to ask about.

BY MR. HARRIS:

Q. The letter from Tucker, Exhibit

No. 50 -- no, not Exhibit No. 50 -- Bates No. or

Document No. 50, I believe it was.

MR. MONCO: Is that -- okay. That's

Exhibit 7.

MR. HARRIS: Yes.

BY MR. HARRIS:

Q. You said that's tile first, I believe,

that you knew --

h.

Q.

A.

Q.

That is correct.

- about tile patent, didn't you?

Yes.

Do you know if anybody else in the
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1 company knew about it before that?

2 A. I don't know for certain, but I

3 would -- I believe sincerely that nobody knew

4 about it.

5 Q. Now, you understand that counsel has

6 elected not to claim an opinion relating to

7 infringement or noninfringement in connection with

8 the litigation, to avoid time and the expense, the

9 difficulties and whatever else associated with

i0 going into the question of legally what happened,

ii what happened in the law firm, and so on.

12 Do you understand that?

13 A. No.

14 MR. HARRIS: Well, I imagine counsel knew

15 what counsel was doing.

16 MR. MONCO: I think so.

17 MR. HILRRIS: And if you want to confer about

18 that, fine, but I wanted you to know about it too.

19 THE WITNESS:' Would you repeat what you --

20 MR, HARRIS: So you won't be able at trial --

21 you won't be able at trial to rely on an opinion

22 of counsel to avoid what we call willful

23 infringement.

24 That doesn't mean you would necessarily
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1 be a willful infringer just because you didn't

2 have an opinion of counsel, but an opinion of

3 counsel is one of the main ways that people often

4 defend against the notion that they have so-called

5 willfully infringed.

6 Now, pardon the law that I'm talking

7 here, but I think I have a reason to. I want you

8 to -- I want you to understand too. So if you're

9 questioned or some of your people are questioned

i0 at trial, that you'll understand that we'll be

II very much adamant against the notion of anything

1.2 about an opinion of counsel.

]3 MR. MONCO: Why don't we take a -- wait

14 just -- why don't we take a break for a couple

15 minutes?

16 MR. HARRIS: Sure, I understand

17 (WHEREUPON, a recess was bad.)

18 BY MR. HARRIS:

19 Q. The documents that have -- you have

20 been shown today and that have been made into

2] exhibits, is it your belief that they are out of

22 the company's fi]es and records?

23 A. From the company?

24 Q. Yes.

J'I"APP 1804
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Yes.

And that they're authentic documents?

Absolutely.

And that as far as you know and4

5 believe, that whatever they purport to say is

6 true, as far as you know?

7 A. Yes, sir.

8 Q. To the extent that any of them are

9 actually records of what's been done, would you

I0 agree that they were business records made in the

Ii ordinary course of business?

12 A. I'm not sure what you mean by that.

13 Q. I'm not too sure either in this

14 particular set because most of everything we have

15 is not a daily-record-type thing. We've got a

]6 number of advertisements and things of that

17 nature.

18 But on the other hand, you have got a

19 document that's been compiled to show sales, and

20 you've got a document compiled like Figure 3.

21 MR. MONCO: I think it's Exhibit 3 you're

22 referring to.

23 BY MR. HARRIS:

24 Q. Exhibit 3, I mean.
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A. Yes.

Q. And then the last one that we have --

what is that? Is it Exhibit I07

A. Yes.

MR. MONCO: Exhibit i0, right.

BY MR. HARRIS:

Q. Exhibit I0.

You thi*_k those two were made in the

ordinary course of business and for the business?

A. (No audible response.)

Q. They're authentic?

Yes, absolutely.

And they were made in the course of

A.

Q.

business?

A. I wish I --

MR. MONCO: Well, let me just add --

THE WITNESS: What does that mean?

MR. MONCO: Are they maintained in the

ordinary course of business, or were they created

for the purposes of this lawsuit? In other words,

were they created in response to requests of

opposing party for information?

THE WITNESS: This was created

(indicating) --
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MR. MONCO: When you say "this, " "this" is

Exhibit 3? Exhibit 3.

MR. HARRIS :

THE WITNESS :

BY MR. HARRIS :

Yes.

-- because it was requested.

I

2

3

4

5

6 Q. The one that you don't know what the

7 last column is on it?

8 A. That's correct.

9 Q. I don't -- I didn't request that last

I0 column, so I can't --

ii A. I just -- I couldn't -- well,

12 unfortunately --

13 MR. MONCO: I'm not sure, but I believe that

14 Exhibit 3 was created in response to a request

15 from you with regard to sales informdtion, revenue

16 information for the company.

17 BY MR. HARRIS:

18 Q. I'll put it another way, then. Do you

19 adopt those two as being correct subject matter of

20 the company and being authentic and being

21 reliable?

22 The two I'm talking about are 3 --

23 MR. MONCO: Exhibit 3 and Exhibit I0.

24 BY MR. HARRIS:
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1 Q. Exhibit 3 and Exhibit i0.

2 A. This is authentic and reliable. This

3 is information provided -- somebody in our company

4 went through and --

5 Okay.

6 -- got every -- he may have missed one.

7 Sure, I understand.

8 You know, it may not be perfect, but it

9

Q°

A_

Q.

A.

is --

Q. But you adopt it.

where if we want to use it --

A.

Q.

we can. Okay?

A.

I just want it to

I guess that's correct.

-- if we want to use it as an exhibit,

Q.

NO. i0?

A.

Yes. I mean, it's our best -- the best

we could do to do this.

Okay. Now, what about -- what about

The only tiling I can say is that we

spent a lot of money to get this new system in,

and I think it's right, but this is reasonably

new.

Q. And it wasn't put in because of the

lawsuit, was it?

JT-APP 1808
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1 A. NO.

2 Q. It didn't have anything to do with the

3 request we made, did it?

4 A. It did not have anything --

5 Q. It was done in the ordinary course of

6 business, wasn't it?

7 MR. MONCO: Wait, wait, wait, wait. Hold on.

8 What was' done? Are you talking about

the system, or are you talking about the document?

MR. HARRIS:

MR. MONCO:

BY THE WITNESS:

The document.

Okay.

A. Yes, the document -- this document

had -- did not have to do -- we -- in order to run

our business per this new system we have, we are

developing bills of materials -- bills of material

on our products.

This is the bill of material on an EMB.

This is being done on other things. It was --

that was not done -- this specific one was done

because you asked for it (indicating).

BY MR. HARRIS:

Q. Okay.

MR. MONCO: Exhibit I0.
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i THE WITNESS: Yes.

2 MR. MONCO: The witness is holding up

3 Exhibit I0.

4 BY MR. HARRIS:

5 Q. But the data bank that you took it

6 from, the data bank was something done in your

7 business generally rather than because of the

8 lawsuit?

9 A.

10 Q.

ii A.

12 Q.

13 a part of the business and very recently, was it

14 not?

15 A. Yes.

16 Q. I believe you just said that you just

17 started the system?

18 A. We began the new system on August ist,

19 and that should have meant that most of these

20 would have been done by August ist, but you and I

21 both know that that isn't done, and I do not know

22 when this was done. I only know that this was

23 sent to me yesterday (indicating).

24 Q. "This" being --

Generally, yes.

Okay.

Yes.

And that was something that was done as
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1 A. This Exhibit --

2 Q. i0?

3 A. -- I0, yes.

4 Q. And let's get down to where we got on

5 the other one. I think that's satisfactory to

6 both of us. That is, you accept that as authentic

7 for purposes of this lawsuit?

8 A. I do,

9 Q. Okay. That satisfies me if it

I0 satisfies you.

II A. Okay.

12 Q. Did I understand you to say that the

13 company started making or maybe it was selling the

14 EMB coincidentally on the day that the patent

15 issued?

16 A. No.

17 Q. What did I understand you to say

18 happened on the day the patent issued?

19 A. We made a sale.

20 Q. Sale of what?

21 A. Of the EMBs on the day that the patent

22 issued.

23 O.

24

Oh, it was just one of the sales out of

the list, then?
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A. Yes.

Q. You had been selling it earlier?

A. Yes.

Q. Okay. Do you know if your company was4

5 aware of Golden Blount's auxiliary burner device

6 at the time that yours was made?

7 A. Aware -- were we aware --

8 Q. Yes.

9 A. -- at the time the EMB --

I0 Q. At the time --

ii A. -- was designed?

12 Q. I didn't say designed.

13 A. Oil, I'm sorry.

14 Q. But that would be fine if you want to

15 put it that way. If you can tell me when it was

16 designed --

17 A. Yes. Well, that's - that's a very --

18 that's a difficult question, and I changed your

19 question because I --

20 Q. I like your question as well as mine.

21 A. Okay. But I really -- I think probably

22 not.

23

24

Again, your question was: Were we

aware that a product -- that Golden Blount had a

JT-APP 1812
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Q. Okay.

became aware?
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Yes.

-- before this date?

Before what date?

I'm sorry. Before November 23rd, 1999.

What date was that? The date the

Thank you.

I'm sorry.

That was the question.

Yes, we would have been aware.

Do you know when you first

A.

had a product?

Q.

A.

Q.

A.

patent.

First became aware that Golden Blount

Yes.

I don't know exactly. A year or two.

A year or two what?

A year or two before the date of the

Q. Did you sell an EMB before that

awareness, the awareness that Golden Blount had

the product?

JT-APP 1813
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1 A. I would have to check. I --

2 MR. MONCO: If I may suggest a

3 question, maybe the question simply might be:

4 When did you first begin to sell the EMB product?

5 MR. HARRIS: I've already asked that once,

6 and he said he doesn't know. I'll try. Maybe he

7 does know. Maybe I didn't ask it.

8 THE WITNESS: 'I think I might be able to find

9 out for you.

I0 It was before this day. I don't think

ii it was -- I don't know exactly, but, you know, l

12 know it wasn't many years before this date that we

13 started to sell that specific product.

14 BY MR. HARRIS:

15 Q. And "this date" being the [_ovember date

16 you're talking about?

17 Yes.

18 I haven't been asking you about that

A,

Q.

date.

A.

Q.

19

20

21

22

23

24

I'm SOrry.

You know, I've been asking you about

when you became aware that he sold a product,

okay, namely an auxiliary product --

A. Right.
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1 Q. -- auxiliary burner product.

2 A. Okay. And I can't tell you when

3 exactly we became aware.

4 Q. And you can't tell me when you designed

5 the product?

6 A. Not that specific product. I can tell

7 you absolutely that we were in the lab with

8 various products for years before that that were

9

I0

similar.

Q.

A.

Q.

A.

That's not what I asked you, sir.

ii That's what I answered you, sir.

12 You haven't been evasive today with me.

13 Well, I don't know how to -- I don't

14 believe I'm trying to be evasive.

15 Q. well, let me try again.

16 MR. MONCO: Okay. Wait. Let's pose a

17 question and -

18 BY THE WITNESS:

19 A. Okay. You can try again.

20 MR. MONCO: Let's pose a question, and then

21 we'll ask the witness to answer.

22

23

24

MR. HARRIS:

again?

MR. MONCO:

Okay. Do you want me to try

Yes, let's try again.

I

I

I

I

I

I
I

I

I

I
I

I
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1 BY MR. HTLRRIS:

2 Q. When was the product designed? That's

3 the EMB, not any other product or earlier product.

4 When was the EMB designed?

5 A. I suspect it was designed within a few

6 years, two or three years prior to November 23rd,

7 1999.

8 Q. What do you have in the way of any

9 proof of the date of the design?

I0 A. I don't know. I'd have to take a look

Ii and see.

12 Q. Do you have any documents that would

13 show that?

14 A. We may. I don't know. I really don't

15 know.

16 Q- I don't think I'm intruding on you

17 because one of these things you were to be

18 questioned about was the history of Robert H.

19 Peterson's development of the Ember Flame Booster.

20 And that's what we're talking about.

21 A. Yes. I thought I gave a written answer

22 to that. I guess I didn't.

23 MR. MONCO: I don't know. Were there

24 responses to interrogatories that described the
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history of this? I don't recall right now.

If he has that -- if you have an

interrogatory that we responded to that traces the

history of the EMB, it might make this a lot

easier.

MR. HARRIS: Why didn't you check that out

when you looked at this list, if you were going to

take that position?' Come on.

THE WITNESS:

MR. HARRIS:

interrogatories.

Well, I thought I did.

Well, I've got the

You told me a minute ago about

one of my interrogatories -- no. It was a

document request, saying one thing, and it said

what I thought it did.

And I'm not sure about these

interrogatories, but I'll look at them if you want

me to. I have a right to ask the question anyway

even if it were answered in an interrogatory.

MR. MONCO: I understand that. I'm not

telling you that you don't. I'm not objecting to

the question. I'm just saying that it might speed

things up if the witness could take a look at a

written response.

MR. HARRIS: Well, he can have the
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1 interrogatories, if I can find them.

2 (WHEREUPON, there was a short

3 interruption.)

4 MR. HARRIS: Interrogatory No. 2 in a rather

5 lengthy fashion --

6 MR. MONCO: Correct.

7 MR. HARRIS: -- chronicles some development

8 and winds up with ]'997 as a date that it was put

9 in the catalog after having been given -- after

i0 something similar )laving been given to some

II customers by request. That's what I digest out of

it. It starts off with Adam and Eve.

THE WITNESS: Right.

MR. MONCO: Well, it starts off with the

development of the design of the product.

MR. HARRIS: Okay.

THE WITNESS: Yes.

MR. }{ARRIS: Yes.

starts --

MR. MONCO:

That's where that

I do[1't think we're talking about

the light bulb here either, so -

MR. HARRIS: Okay.

BY THE WITNESS:

A. I was asked -
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now.

BY MR. HARRIS:
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There's not a question pending1

2

3

4 Q. The same question.

5 MR. MONCO: Okay.

6 BY MR. HARRIS:

7 Q. The same question.

8 MR. MONCO: When did we -- the question

9 being: When did we begin development of the EMB?

i0 BY MR. HARRIS:

Ii Q. When was it developed, was the

12 question. I'm not trying to find out about all

13 the efforts over the years that made little steps

14 forward and so on. I want to know when it was

15 developed.

16 MR. MONCO: Well, I'm going to object to that

17 characterization. The development may have been

18 ongoing, and indeed was ongoing, as reflected in

19 the Answer to Interrogatory No. 2.

20 BY THE WITNESS:

21 A. It looks like it was developed in the

22 mid '90s.

23 BY MR. HARRIS:

24 Q. Can you relate that development to when
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i the company first became aware that Golden Blount

2 had an auxiliary burner product?

3 A. No. I don't -- I can't.

4 Q. You just plain don't know; is that it?

5 MR. MONCO: Wait. Can I have the question

6 read back, please, for my sake?

7 (WHEREUPON, the record was read by

8 the reporter as requested.)

9 BY THE WITNESS:

i0 A. That's it.

II BY MR. HARRIS:

12 Q. That's it. Okay. I'll accept that.

13 If you don't know, you don't know.

14 A. I'm searching my memory.

15 Q. Is there anyone in the company that

16 would be likely to know?

17 A. Of tile specifics of this product,

18 that's the question?

19 Q. No. Would just be able to answer the

20 question that you couldn't answer just now.

2] A. Which had to do with the --

22 Q. Whether the company or he knew that

23 Golden Blount had an auxiliary burner product that

24 he had o11 the market.
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Knew when.

A.

Q.

A.
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Before we developed --

I didn't say before you developed it.

Oh, knew when?

When -- when the company knew.

Very specifically I don't know, but I6

7 could a_ain find out. My expectation is that,

8 again, we knew about a similar point in time.

9 I don't -- I just don't know when we --

i0 Q. I was asking about him, not you now.

II You're back to you.

12 A. Yes. Okay.

13 Q. And you're speaking for the company;

14 it's true. But the company doesn't seem to know

15 as speaking from you, and I can understand that.

16 A. I would have to check to see if - do I

17 write the question?

18 Q. When you boil the two or three

19 questions down, it is: Did the company know of

20 Golden Blount's product --

21 A. Okay.

22 Q. -- at the time that it made its product

23 a catalog item in 19977

24 A. "Did the company know of Golden
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Blount's" --

Q. I made a specific question like that.

A. -- "product," the --

MR. HARRIS: DO you want to read it back?

(WHEREUPON, the record was read by

the reporter as requested.)

BY THE WITNESS:

A. "At the 'time that it made its product a

catalog item in 1997."

MR. MONCO: Would you like a specific answer

if we can locate that information for you?

MR. HARRIS:

MR. MONCO:

MR. HARRIS:

If I could.

Okay.

And if I could have a

specific -- well, that would be good. If I could

know what the date really was, that would even be

better.

MR. MONCO: Okay.

THE WITNESS:

MR. HARRIS:

company knew.

MR. MONCO:

The date --

That is the date that the

The date that Peterson Company

first learned of Golden Blount's --

MR. HARRIS: That's right; his, quote, "EFB."

JT-APP 1822



i0

Ii

12

13

14

15

16

17

18

19

2O

21

22

23

24

And I put that in quote.

THE WITNESS:

MR. MONCO:

for that.

MR. HARRIS:

MR. MONCO:
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Just having --

Okay. Then we'll make inquiry

What?

We'll make an inquiry for that.

THE WITNESS: That's a very specific

question.

MR, MONCO: Right.

THE WITNESS: Did the company know of Golden

Blount's product at the time that it made its

product, its EMB product, a catalog item in 1997?

MR. H_/_RIS:

THE WITNESS:

MR, }LARRIS:

Yes.

That's your question.

Yes. And I rely on the fact

that it says "became a catalog item ....

MR, MONC0:

MR. HARRIS:

MR. MONCO:

MR. HARRIS:

been answered.

THE WITNESS:

answer.

MR. MONCO:

Correct.

-- "in 1997."

Okay.

So that part -- that part has

I think -- well, we'll get an

We'll inquire. Okay.
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I don't know how long you want1 MR. HARRIS:

2 to wait, but --

3 MR. MONCO: He should be home right now. Let

4 me just make a phone call.

5 (WHEREUPON, a recess was had.)

6 MR. MONCO: I guess this is the final matter

7 that we're going to talk about on this.

8 Do you have any further questions of

9 the witness?

i0 MR. HARRIS: I don't know. It looks like I'm

ii going to miss my plane, so --

12 THE WITNESS: Is he going to miss his plane?

13 MR. MONCO: I don't know.

14 MR. HARRIS: It's an 8:30 plane. That's not

15 going too good.

16 MR. MONCO: Traffic is moving. You're

17 moving. You should be able to make that in 45

18 minutes. It's not that bad to get out there. All

19 right.

20 MR. HARRIS: Maybe we ought to handle this

21 just by writing or something.

22 MR. MONCO: Wel]., here, let me just -- I

23 don't want you to miss your p]ane, but I'll put

24 this on tile record: That Robert Peterson Company
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will be relying on opinion of counsel, and it was

a miscommunication on our part, and we will have

and make Mr. McLaughlin available for deposition,

and that --

MR. HARRIS: I will be asking for the

deposition, and I may in this instance be asking

for more deposition from the company because

there's two sides to looking into opinion of

counsel: There's what the client heard, saw, and

received, and then there's what counsel heard,

saw, and received.

MR. MONCO: Understood.

MR. HARRIS: And so what I will do is to move

the Court to have you guys come to Dallas. That

is what I will do.

MR. MONCO:

you mean?

MR. HARRIS:

When you say "you guys," who do

Well, not you, unless you want

to. They would probably need you. But Bill and

whoever would speak for the company in the matter.

MR. MONCO: Well, I believe --

MR. HARRIS: I didn't know I was going to

have this to deal with.

MR. MONCO: Yes.
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MR. HARRIS: You know that you've written a

letter where you have theoretically waived this.

MR. MONCO:

MR. HARRIS:

MR. MONCO:

MR. HARRIS:

about all this.

MR. MONCO:

MR. HARRIS:

MR. MONCO:

I understand.

Then I have withdrawn a notice.

I understand.

And the judge is going to know

I understand.

I'm going to tell him about it.

I understand.

Let me just say this: That the

opinion, I believe, was tendered to Leslie, and

Leslie will be here to answer the questions for --

that you want to pose to the company, and he's

here now to answer the questions that you want to

pose to the company.

As for Bi]I McLaughlin, we will make

Bill McLaughlin available for deposition.

MR. HARRIS: In Dallas.

MR. MONC0: Now, my understanding is that you

had spoken with him about taking the deposition by

telephone.

MR. HARRIS: I did, but that was when we

thought he didn't have anything to testify to. He
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1 said he was going to take the privilege, and so I

2 was going to get it over with real easy. And then

3 we talked about, "Well, gosh, the easy way to do

4 this then is just I'll withdraw the notice. You

5 know, you, if you want to, will indicate that

6 you're not going to rely on opinion of counsel."

7 And I believe you're the one that wrote

8 the letter.

9 MR. MONCO: Correct. My understanding was

I0 that --

ii MR. H/d_RIS: You're the very man who wrote

12 the letter.

13 MR. MONCO: Correct.

14 MR. HARRIS: So, you know, I don't much want

15 to stay in Chicago over the weekend, and I don't

16 know how I'ii get back otherwise if I don't catch

17

18

19

20

21

22

23

24

that 8:30 plane.

MR, MONCO:

probably planes.

MR. HARRIS:

Well, I believe there are

I mean, you have --

You're going to find out

different. There are not any later ones.

MR. MONCO: I don't know if there is anything

later. But I mean, is there a plane tomorrow

morning that you can take?

JT-APP 1827
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MR. HARRIS: Well, probably. I don't really

know. I don't really know.

MR. MONCO: Well, I'd be happy to check with

regard -- why don't we just go off the record for

a second?

(WHEREUPON, discussion was had

off the record.)

MR. MONCO: If we may, why don't we go on the

record and just simply say that the deposition is

adjourned pending further communication on the

subject.

MR. HARRIS: Yes, and it may -- as I said,

maybe with this witness, who has been very open in

all ways and been the one who is irritated to find

out what's happened, I really might be able -- I

have a rapport of sorts with him now, and I might

be able to handle him satisfactorily over the

telephone.

MR. MONCO:

MR. HARRIS:

Okay.

And I'm not: mad at Bill about

anything, but I'm still going to try to get him to

come to Dallas. I think we ought to do it. I

think I ought to have an opportunity to look him

right in the eyeballs and go over the thing.
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MR. MONCO: That would be no problem. And as

I said, if you wanted to stay, Mr. McLaughlin

would be available for deposition tomorrow morning

if you wanted to have him at that time.

MR. HARRIS:

really can't --

MR. MONCO:

MR. HARRIS:

MR. MONCO:

Well, that's awful fine, but I

All right.

-- because of my schedule.

I understand. I appreciate that..

I appreciate that.

THE WITNESS: Can I get my briefcase? I just

want to get a card.

MR. MONCO: Sure.

MR. HARRIS: I'm glad he would be available,

but neither one of us thought we were going to

come to this, did we?

MR. MONCO: We'll adjourn this deposition at

this time subject to further examination on the

issue of attorney-client -- I'm sorry -- of

opinion of counsel regarding the patent in suit.

MR. HARRIS: And at this time, we'll

reinstate the notice for the deposition of

Mr. McLaughlin, and I notice that deposition for

Dallas at our offices or any place you like at the

JT-APP 1829

I

I

I

I
I

I

I

I
I

I

I
I

i

I

|

u



I

I-

I

I
I

I
I

I
I

I

I

I
I

I

I

I

I

I

9

I0

ii

12

13

14

15

16

17

18

19

20

21

22

23

24

197

earliest possible time.

(WHEREUPON, the deposition was

adjourned sine die.)
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1 STATE OF ILLINOIS )

2 ) SS:

3 COUNTY OF C O O K )

4 I, BERNICE E. RADAVICH, a Notary Public

5 within and for the County of Cook, State of

6 Illinois, and a Certified Shorthand Reporter,

7 C.S.R. No. 84-1461, of said state, do hereby

8 certify:

9 That previous to the commencement of

I0 the examination of the witness, the witness was

ii duly sworn to testify the whole truth concerning

12 the matters herein;

13 That the foregoing deposition

14 transcript was reported stenographically by me,

15 was thereafter reduced to typewriting under my

16 personal direction and constitutes a true record

17 of the testimony given and the proceedings had;

18 That the said deposition was taken

19 before me at the time and place specified;

20 That the said deposition was adjourned

21 as stated herein;

22 That I am not a relative or employee or

23 attorney or counsel, nor a relative or employee of

24 such attorney or counsel for any of the parties

JT-APP 1331

I

I

I

I

I
I

I
I

I

I

I

I

II

I

m

I

I
I

I



1

2

3

4

5

6

7

8

9

i0

ii

12

13

14

15

16

17

18

19

2o

21

22

23

24

199

hereto, nor interested directly or indirectly in

the outcome of this action.

IN WITNESS WHEREOF, I do hereunto set

my hand and affix my seal of office at Chicago,

Illinois, this 12th day of October, 200]..

Notary Public, Cook County, Illinois.

My commission expires June 13, 2003.

C.S.R. Certificate No. 84-1461.
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GAS-FIRED ARTIFICIAL LOGS AND

COALS-BURNER ASSEMBLY

5.988.159

The present appEcadoa is • continuation-in-pan appli-

cation of U.S. patent application Scr. No. 0g/276.894. filed

Jut. 19. 1994. now abandoned, endued "'A Supplemental

Burner for Reta'ofihing to an Existing Gas Log Burner

Assembly" which is a continuation-in-pan application of

U.S. patent application Set. No. 08/061.727. filed May 17.
1993. eat•led "'Conta'oUed Ember Bed Bur her" which is now 10

abandoned.

TECHNICAL FIELD OF THE INVENTION

The presem invention relates to • gas-fired a_ificial logs
and coals-burner assembly for • fireplace to be used with 15

decorative gas logs and coals or embers decorative items

placed forward of the gas logs in the fireplace arrangement.

In another aspect, the invention relates to coals- and embas-

bo/ncf apparatus suitable for attaching to a teI"mmal elid of

a gas-fired Ixlraa_ artificial btamea-, the coals- and embers- 20

Ixzrner assembly utilizing a valve between the prmm_

at'dlicial logs btlrnef and the coals- and emirs-burner.

In yet another aspect_ the znvendon relates to a gas-fired
artificial logs. coals- and embers-burner assembly for fire-

place wherein gas flow through • prtma_ borner tube is the 25

source for gas flow to a secondary coals burner tube posi-

tioned forwaxd and belou, the primary btumer tube with the

multiple discharge ports in the sccondasy tube directed •way

from the front of the fireplace.

The present fmtber relates to efficient gas burners for 30

I:xtrning natural gas. manufactured gas and propane gaseous

Inch within • fireplace environment. In addition, the inven-

tion provides an ¢fficlent burner system for binning gaseous

fuels m a manner which provides decorative flames and
35

decorative coals and embers which simulate wood burning.

Gas logs aze usually made of • fire resistant ccrarmc

material: howev_, when gas flames are directed against

such ceramic materials, the gas flame is cooled by the

artificial logs and many tLmes produces a highly inefficient 4o
and disry yellow flame. Such a flame further indicates

incomplete burn of the gaseous materials due to a lack of "

suffi_ent burn tem.peratxtre and oxygen supply thus creating

excessive soo( and carbota monoxide. Various attempts have

been made m correcting these decorative fireplace gas log 45
deficiencies.

Fua_er it is kno',_,,a that gas Ixumers or ga_ nozzles can be
txiried below a level of sand and vermiculite. These burner

_'stems are referred to a_ sand pan btu'ners which disl:xirse

the gasses through the fireproof material and [X:ITUlIthe gas 50
permeating through the porous matcriM to ignite upon

entering the atmosphex¢. Such systems alinw disbursal of

the flames over a large area or bed of material. Such
disbursaJ of flames creates a more etficient burn which

further simulates the action of burning wood. ashes and 55
ambers in • fireplace.

Prior art b_ner systems for artificial decorative logs _d

sand pan type burners arc incorporated in v_a--ious prelatli-

cated fireplaces or existing ransom 7 fireplaces: howev_.

such system_ ate requtred to meet the ANSI emission 6o

standards which have been adapted by the American Gas

Institute.. Accordingly. it i_ veal3' desirable to provide • dean

txa'mng ga_-fired aruficial logs and co•is-burner assembly

which races the present ANSI emission standards,

Gas togs are increasingly popular In homes. Decorative 6"_

at_ficlal logs are pLaced oll a grate which is located over a

gas b_rncr. The burner ts .typically a tube wtth spaced

2
apeztures. Sand is poured over the gas burner to hide it from

sight_ Artificial emixa's are then spread •cross the sand. In

use. gas flows through thc burner and escapes through the

spaced ap_tufcs. The gas filte_-s up through the s.and undo-

neath the attLficial logs.The gas is ignited and creates flames

between the logs. The height of the flame is corttxolled by a
primary valve which can be manlptllated by the user.

Gas togs can. under these conditions, provide • great deal

of heat to a room_ Also. gas logs require vtrrually no eft-off

to light_ Natural logs. oa the orh_ hand. must Ix propealy
cuzed before btmmag. Even then. kindling is usually needed.

A_d once Lit. it is difficult to control the rate of burning.

Beyond convemence, gas logs are also aesthetically picas-

ing. ltowev_, the staadaxd gas logs bu/ner only creates

flames around the arUficaal logs. Natural logs. when boxned

will break apart to produce beautiful burning embers in flont
of the roam log stack, A need exists to produce • more

realistic aesthetic Ixu-n with gas logs.

Due to the popularity of gas logs. • numb_ of advances

have been patented_ For example. U.S. Pat_ No. 5.000.162 to
Shimek et at. discloses • "Clean Burning Glowing E.mbcr

and Gas Log Burner System." This umt is marketed under
the eadema_k Heat-N-Glow as the Model 5000GDVMH as

• serf-contalned fireplace and wall heater for mobile homes.

The system _ a Iow-BTU system whose main objective is to

minimize carbon monoxide creation and soot deposit on the
logs. A bttrncx system is provided with a first branch and a

second branch. The first branch is suppotned on a prefabri-

cated grate between a first and second decorative log. The

second branch is forward of the logs and is prorected under

a metal mesh. A vory light layer of special emb_ materialis

spread on top of the mesh. Shimek et at_ ' 162 is only sold as

• complete system of logs. burnex and spectal ember mate-
riaL h cannot be fitted to existing pan burners which axe by
f_ the most c=.'m'non b_ner in use. the combination result-

ing in the assembly of the invention. Thus. the Shimck

burner system is an exI>cnsiv¢ option.

The Sfilmclc bulme.r system provides a metal trim piece or

refractory material in fi'out of the second tr.arncr pipe branch

so that it is not easily viewed by a person standing in front

of the fireplace. The second branch on/y illuminates a thin
line of ember matcrlal. Neither the first or second branch can

be covered by sand a_ is common in other units. The gas

ap,_aures in the branches are located on the upper surface of

both branches. Thus. sand could easi/y clog the apea'Tures.

Moreover. the flow of gas into the second branch canno¢ be

r egxilated.

U.S. Pat. No. 5.052.370 to Karabm discloses • "'Gas

Burner Assembly Including EmberizJng Material. _ The gas

bmm¢.r comprises a first and second gas-burner assembly.

The first gas-burner assembly is fotmaed by a paiz of parallel
burner tubes connected by a third burner tube. The second

gas-b,,a-ner assembly is located forw, ard of the first assembly

and is generally T-shaped` The second btw0er only illumi-

nares • thin li_e of emb_ material. A szngte gas source

supphes bo(h btwoer assemblies. An igniter is provided to

ignite the gas from the main burner assembly. The flame

from that burning gas ignites the gas from the second burner

assembly. As with the Shmaek ca aL burner assembly, the

flow of gas to the second burner assembly cannot be
controL!c_

FinaUy. U.S. pat_ No. 5.081.981 to Be.a/ discloses yet

another burner and ss eatided "Yellow Flame Gas Fireplace

Bm'nc_ Assembly. _ The B.¢al rdcrence is [xamarily con-

ccr_ed with producing • clean yellow flame The burner

assembly mcindes a U-shaped lxL,ner tube. The frotu portion

z-----'-
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3
of the burner tube is for'wazd of the artJfidal logs and

provides flame for ember material. However. as with the
Shimek reference "above. the forward portion of the burner

tube is hidden from view by • portion of the grate. The Beal

systcm docs not contemplate the present assembly.
Furthermore. as with both the Shimek and Karabia

rcfercnces, thcrc is no means provided to con_ol separately

the flow of gas into the front burner robe.

A need exists for an incxpenaivc assembly for tmpfoving

the perform2mce and aesthetic appeal of pan-type g_L_lxtrn-
ers. The assembly should distn13ute gas under artificial coals

or embers in front of the g_-fired logs. The assembly should

also provide a method of controlling the flow of gas to a
secondary lxJ.rnet, thus controlling the height of the coals and
embers bed flames and the amount of heat radiated into •

room. A need furthe* exists for an assembly which can safely

operate even if completely covered by sand and enhances

gas burn of both pru'na_ log lxa'ner and secondary co_s and
embers burner by gas flow control and burn direction.

These present and long-felt needs for gas logs and #ow-

ing coals- _.nd embers-burner systems will buam clean and

closely simulate the natural flames produced by burning

wood logs have not yet been met by the aft. Therefore. it is

desirable to produce a reliable and effideat gas logs and

#owing coals- and embers-burner assembly which produces

the desired efficiency of burn while providing decorative
flames that closely simulate bttrmng wood logs while at the

same time providing useable beat and s'till meet EPA regu-
lations and the ANSI emissions and safety standards.

SLq"dM.M_Y OF THE INVENTION

It is a primary object of the present invention to provide

a kighly efficient gas-bttmer assembly for use with artificial.
decorative logs and glowing coals and embers wherein the

assembly provides control for the glowing coals and embers

mdepeodendy of the gas logs burn.

h is another p_ object of the present invention to

provide a novel burner assembly which closely simulates the

flames, embers and coals of natural wood logs barn.

11 is another prioctple object of the present invention to

provid_ a novel bttrner assembly which has low c2zbon
monoxade ermssioa cha.racterigacs.

It is yet another object of the present invention to provide

an e_.cient low carbon monoxide emission burner assembly

that combines long decorative gas flames with short or low

smoldering glowing embers and coal_ [n the same assembly.

It is anothc:r object of the present invention to provide a

gas l]ow commualcating prunary and secondary burner

robes _ith the gas distribution ports of the secondary, burner
tube directed away from the opening of the fireplace and

m/liz/ng the natural drafr of the fireplace to enhance the

overall efficiency of the burn of the two bttmcrs.

The present burner assembly is the combination of an

inexpensive prunary gas logs burner assembly in gas flow

cortmTtunicauon with a seco0dat3' coals- and embe_-burner

tub<: positioned forward and below the primary burner which

operates to eah, ance the natural d.rafr of the fireplace to

tmprove eflSciency of burn and aesthetic apl::_al of the

gas-fired aixificial logs. coals- and embers-bth'-ne.r assembly.

The secondary burner can distribute gas under artificial coals

and embers tn front of the gas togs with control of the gas

flow to the secondary txtruer being readily adjustable by a

valve m the connection means between the pnma_ and

secouda_" btwnezs. The secondary burner receives gas

thiou_ the primary tyancr, the cotmection means, and the

gas flow is regt.dated selectively by the valve which is

4
intertx>sed between the pnma_ and secondary burner* in the
colmectJoa means. The control of gas flow thus controls the

height of the coals and embers bed flames and the amount of

radiant heat which is produced in the front of the fireplace
5 and is distributed into the room. The amount of radiant heat

can be enhanced by utilizing the control valve for increasing
the amotmt of gas being burned in the secondary burner or

the utilization of even a tertiary burner along with the

secondary burner which are provided foox'add of the gas logs

10 arrangement in the fireplace. The seeonda_, burner can

operate e_cicntly when completely covered with sand and
artificial coals and embers m.atertMs, there being no need for

a new grate to hld¢ the seconda_" burner.

The ability to regutate the flow of gas to the secondary

t5 bulmer is an especially trthooctant feature, la addihon, the gas

flow from the secondary burner away from the opening of

the fireplace and. in effect, toward the primal 3" burner is also
of special importance because of the utilization of the

fireplace natural draft and direction of flames to more

20 completely burn the gas. avoid any pockets of gas in front
of the gas logs. The direction of the gas thsperston from the

secondary burner ensures that ffiro_gh the action of the

natural draft of the fireplace and the burning logs from the

primary burner that complete and total combustion in an

25 efficient manner will be achieved of the gas flowing from the

second.afy burner which is posiuoned somewhat forward of

the _ burner.

People buy gas logs prixn2ui]y for convemcncc, but this

does not means that they want to give up on the beauty of

3o burning real logs. Standard pan b_ners only provide pact of

that beauty. Having roaring fla/nes throughout the logs is

greatly complemented by lower fla.,'oes in front of the gas

logs tha'oughout a coals and embers bed. None of the prior
art references above feature or even suggest a variable

35 control means for accomplishing lower flames in the coals

and embers bed. Moreover. evea_' fireplace drafts differently.

Such differences in fireplace construction and drafring, i.e..

fireplace draft, as well as sizang and manufacture of present

aruficial fireplace burner apparatus dictates chat variable

*,0 cont/ol of the secondary burner, the coals and emhess burner

vehich operates independently of the txamaq, • logs burner is

necessar T. Volume and velocity of a_ entering the firebox

vanes according to the size of the rconL height of the

ceilings, and size of the firebox. None of the pc•or art

45 references compensate fur the va-°ying drafts of fireplaces

and therefore fail to accommodate all fireplaces while

attempting to provide the maximum aesthetic beauty desired

and efficiency of burn.

Most importantly, the gas-fired artificial logs. coals- and

embe.rs-burner assembly through the secondary, burner con-

trol afforded by the valve, allows the user to selectively

increase the amount of gas being bulned forward of the

artificial logs. This control also affords a greater introduction

of radiant heat to the room as desired on colder days. A5

_S previously discussed, artificial gas logs can act as a heat si_k

and absorb heat produced by the flames. The heat generated

by the secondary burner is laa'gcly radiant and is projected

into the room. which allords quick he•dug of the room wki],:

also providing the aesthetic beauties of a gas-fired artificial

6o logs. coals- and emlx-rs-bt.wner assembly operation.

BRIEF DES_ON OF THE DRAWINGS

For a more complete understanding of the presettt

invention, and for fur_cr details and advantages thereof.

63 reference ;s now made to the following Detailed Description

taken in conjunaiot_ with the accompanying drawings, in
which.
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FIG. 1 provides a perspective view of a prior aa pan

I:)u_er used with artificial gas logs;

FIG. 2 provides a gas-firr.d artificial logs primary pan tube

b_rner and secondary coals and embers tube burner:

FIG. 3 Illusuates the ¢llect of the present asscmbty in 5

providing logs. coals and _bers flames: and

FIG 4 is a from view of me assemblyillumma6.ngthe
coals and embers bed and gas logs flames.

DETAILED DESCRIPTION OF THE DRAWINGS

The present assembly provides a aumbe_ of advantages

over the burner assemblies disclosed in the prior art. FIG. l

_ust_ates a st2mdard pan burner 10 which is used ia the vast

majority of artificial log sets. The pan burner 10 has aa open

flame 12 which suppo_s a bonier tube 14. An inlet 16 is

connected to a gas source (n_ shown). A pluraliD' of

apcroaes, as evidenced by gas plumes 18. are spac_ _doag

the length of the burner tube 14. Gas escapes through thc

apertuxes and filters through sand (not shown). Gas wkich 2o

escapes from the sand is initially ignited to create flames.

These flames arc continually fed by the escaping gas. The

tx_ner robe 14 is supported by the side wails 12o. 12.b of the

flame 12. The b_aer tube 14 extends beyond the side wall

12,_ and ts capped.

FIG 2 illusuates a secondary burner apparatus 100 which

embodies the present mvenuon m combination with primary

b_aer tube 14 The seconda_ txtrncr apparatus 1_1 can be

retrofincd to the terminal end 14a of the burner tube 14 in

the pan hatacr 10. The cap must Ix removed from the 3o

terminal end 14a. A connector 102 is then attached to the

uncapped end of burner tube 14. The connector 102 is fitted

to the secondary burner tube 104 creating an enclosed fluid

path for the gas. The o0nnectaons between the connector 102

and the tCrllXmal end ld.a should be adequately sealed to 35

prevent leakage. Likewise. the connection between the con-

nector 102 and the secondasy burner tube 104 should also Ix

properly sealed_ A valve 10,6 is interposed in th/s fluid path.

The valve 106 can be variably positioned to give the user the

abihry select the amount of gas entering the secondary 40

b_trncr. The secondary burner tube 10.4 is generally parallel

to the prunary b,arner tube 14. The tean'nmal perlaon of the

secondary btwn_ tube 104a is dosed_ The primary and

secondary burner tubes are typically made of _tecL

A plurahq: of apertures 108 axe along the length of the 4S

sccondacy buro_ tube 1_1. The apeaxtu-es 108 can be evenly

spaced or clustered. The apra'tmes 108 are typically between

%: and ' = inch in diameter, b_t are preferably V,6 of an inch

in diameter More tmpo'xanUy, the apo-mres are located

along the radial edge of the secondary, buimer tube 104. 50

below the upper ridge of the tube. By avoiding the upper

ridge, the aperuares are less Likely to be cloggod by sand_ Gas

F,assmg thxough the valve 106 enters the secondary btu_cr

tube 104 and e_capes through the spaced apeltures. The

apcrlxtres can be evenly spaced or clustered_ 55

"Fhcse various spaced ap<:rtures or gas discharge ports arc

most traportatu in thetr posltioo in regard to both the prmaary

and s_ondar?., tube Ir,u'ners. In the secondary burner tube

10.4. the gas ts discharged in a direction away from the

ogcmng of the hrepLace or io another aspect i5 directed 6o

somewhat toward or drrr_y toward the prtmaO' burner tube

14 The cflccls of such gas burn direction enhances the

aesthetic beauty of the overall logs. coa_. and emtx_ btun.

bot more maportanUy, prov,de several sMcry features of the

gas-f_cd artificial logs. coals- and embers-burner _sscmbly. 65

FLrSL the aatLtral draft of the fireplace provides a more

efficient burn of the gas and avoids high or intolerable levels

6
of carbon monoxide. Even more importantly is that the

backward direction oc gas flow direction toward the prtmary

burner from the secondao_ Ixtraer avoids c_eafioa of pockets

of gas in the sand and other coverage material of these

burners which could possibly create a flash explosion due to

accumulated gas. For example, iS the ga_ is directed from the

secondary Ixtraer 104 toward the opening of the fireplace.

then two independent sources of gas pockettag occu-rs---one

on the gas logs pruna_ burner which may or may ant bc

covered by granular mite.rials as well as that generated by

to the secondary bin-her which is removed from aboot fou.r to

eight or ten inches in float of the pnma_ b,urncr. Lag'_'ting

_s di_butio0 pockets would be hazardous and

umfofrmty of coordinated burn utilizing natural &aft of the

15 fireplace would bc lost- I/ the secondary burner 104 dis-

charges gas in _ direction, apmaures in the sand or

covea'agc granular mat?nat will occur and one would lose

the ae_thaic beauty of the applications of distribution of gas

for burning and cteatin_Nflame coals' and embers" appear-

alice. ,.

In the gas-fired artificial Io'_.c..oals- _md embers-burner

assembly of the invention, the _ _:longated burner

z_ _i_K 6" '

-,_: , _ i
, ",-/(_

tube can be comt_sed of a one-hal/ inch pipe while-the. ....

secondary coals- and embcrs-lxtrncr elongated tube can be

of a one-quaa"tc.r Luch pipe. These dimensional relationships

can be vaned dcp-cnding on the needs for gas volume and the

size of the fireplace. The spacing bcrwccn the primary and

secondary btLr_et tubes can also be varied within reasotmblc

lengths of from about four to eight or ten inches depending

on the size and depth of the coals and clllber's bed one

requires. The scconda._ elongated btumcr tube can also have

adjug.rnents for height, meaning distance elevated from the

floor of the fireplace, again depending on the depth and size

of the coals and embers fire bo_ In all of these dimensional

rclanonshlps, the present invention provides an adjustable

burn fadlity for the secondary elongated bura¢:r tube which

controls the amount of coals and cmbers flame and glow

again depending on the individuaFs desires, size of the

room. size of the fireplace and the amount of natural cisafl

through the fireplace.

FIGS. 3 and 4 illustrate the effect of the gecondary burner

apparatus 100 once connected to the pan burner 10. As

discussed, a gtat_ 20 is located above the pan burner which

is covered with sand 22- The grate 20 can hold at least one

atrtihcial log 2_. Artificial ember matrdial 26 which glows

when heated can be strewn under and around the arLdtolal

logs and on top of the sand. Flames 30 fed by gas from the

pnraary burner tube 14 rise tkrough the artificial logs 2.4

Haines 40 fed by gas from the secondary bttrner tube 104

can rise through the artificial ember bed 28. As illustrated_

the flames 40 can be lower than the flames 30. thus providing

an aesthetically pleasing sight.

Although prderred embodiments of the invention have

been desca%'ed in the foregoing Detailed Description and

illustrated in the accompanying drawings, it will be under-

stood that the invention is not limited to the embodiments

disclosed, but is capable of numerous rean'angements.

modifications, and substitutions of parts and elements with-

out departing from the spirit of the invention. Accordingly.

the present invention is intended to encompass such

rearrangements, modifications, and substitutions of parts

and elements as faU wtthln the scope of the invention.

What is claimed is:

1 A ga_-ftred artifictal logs and coals-burner assembly for

fireplace comprising

an elongated lxmaa_ burner tube tacludang , i_a_r.}'ef

gas discharge ports:

J:'I,,f
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a secondary coals burner elongated tube positioned for-

wardly of the primary tmracr tube:

a support means for holding the elongated pdmany btwaer
tube in • ra/sed level relative to the forwardly position

° secon ;-   er eloog•ted be:
\ t_kg° the sccoada_' coals burn• elongated tube including a

plurality of gas discharge ports:

the ¢loag•ted prima_ burac_ tube and the secondary coals

burner elongated tube communicating through _._j_lar
cotmection means wbe.re/n the gas flow to the second-

a_r¢_lonongate..d coals bmmer tube is fed through the

primary bmmer tube and the tubular connection means:

a valve for adjusting gas flow to the secondary coals

burner along•red tube positioned in the tubular ga3
connection means; and

the primary burner tube being ia communication with a

gas source u.ith • gas flow conUol means therein for
controlling gas flow into said tx_macy b_rner tube.

2. The gas-fired artificial logs and coals-burner assembly

according to claim 1 wherein the support means for the

pcxmary baraer tube is comixised of an open flame pan for
supposing the primary btumer mix in an elevated posldoo

relative to the fireplace floor.

3. The gas-fired artificial logs and coals-burner assembly
according to claim I wherein the secondary coals burner

elongated tube discharge ports ate directed towaxd the

bur•at elongated tube at an angle of from about 5
to about 75 dcgzccs based on the plane of the fireplace tic.or.

4. The gas-fired artificial logs and coals-burner assembly

according to claim 3 whcrcth the secondary coals burncz

elongated robe discharge ports directed toward the primary

tx_ner tube utilizes the fireplace natural di-aft in achieving

combustion of both gas sources in sufficient air to maintain

satisfactory levels of CO.

5. The gas-fired aa'lMlcJal logs and coals-burner assembly

according to clauu 1 whereto the secondar3' coals burner

elongated tube is substant2ally parallel to the _ bmmer

tube and has a smaller inside diameter than the primary.

b_tr_er tube with the valve adjusting gas flow for coals bu..m

and forwarding heat radiatJon from the fireplace.

6. The gas-fired antftclal logs and coals-burner assembly

according to claim 4 wherein the prulxa_' burner tube is

comprised of • standard half-inch pip<: and the secondary
Ixtrner tube is comprised of • standard quaz'ter-inch pipe.

7. The gas-fired artificial logs and coals-burner assembly

_0., according to claim 1 wherein the elongated primary burner

"-_ tube and the secondary coals burner elongated tube are

,7 _, spaced apa_ on _dllcrent pp___ at from about four to about

(_,OX_-''- v/: eight inches. _
_U_ 8. The gas+fired artificial logs and coals-burner assembly

according to claim I wherein the secondary coals burner

elongated tube is of a smaller diameter than the pflmary

_rncr tube wluch allows for a lower profile of coals and

sand coverage.

, 9+ The gas-fired anificlal logs and coals-buruer assembly

' according to claim 1 wherein the secondary coals burner

\ elongated robe is adjustable in beight relative to the tic:or of
the firepl•ce and the elevated prmaary b_neT tube.

_" 10. The gas-fired at-Uficial logs a_d coals-lxtrner a_sembly
according to daim I wherein at least two secondary coal

burner elongated tubes are udllzed for artaficial coal burn

,_nd rachant heat generation.

11. The gas-fired _d/-lcaaJ logs and coals-burner assembly

according to cia.Lm 1 wherein the prllna_ and secondary
L_amer tubes have aperatres of from about %: inch to about

' t incb.

I
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12. The gas-fired anLfidal logs and coa_-bttrner assembly

according to claim 1 wherein the gas flow adjustment valve

has a rea',aovable handle, the gas flow adjusmaent allowing a

variety of settings from full closed to full open.

._ 13. The gas-fired ar'tificial logs and coaLs-burner assembly

according to claim 1 wherein the connection means is

comprised of • coa.nectur attached to the terminal cnd of the ,') ,_

pnz_a O' burner tube at • first end of a co_ectct- and attached _-, e
to the secondary, coals burner elongated robe to • connector l- 0._-_

10 second end with the valve interposed between the pnma_

burner tube and the secondary burner tube.

14. The gas-fired axtificiM logs and coals-burner assembly

according to claim 13 wherein the connector geacralJy is

shaped outward from the fu_t end connected to the p_

15 burner tube. directed generaLly perpendicular to the burner

tubes allgllment arid inward to the second end contlected to

the secondar3_ burner tube. the valve and connector being

positioned generally exterior of the primary and secondary
bu.,xter tube firezones.

20 15. The gas-fired artificial logs and coal_,,-burner assembly ".,1_
according to claim 1 wberein the open,frame" pan and

pnma_ elongated btwner tube is positioned under an arti-

ficial logs and grate support means.

16. The gas-fired artificial logs and coals-btwner assembly

25 according to claim 1 wherein the p_ elongated burner
tube is covered with sand and'Mr(secondary elongated
burner tube is covered with sand- mica. a_d fibrous materials
u._ic_ simulate eoal_ and emb_ burn.

17. A gas-fired ajlificial coals- and embers-burner appa-

3o ratus suitable for attaching to a gas-fired primary, artificial

log btwaer tube .raid pnma_ arlJ_clal log burner tube having \./_, X$
a mrmlaal cod comtx_ing: .,/.

• secondary coals bm'nmg elongated tube;
+

a conoector means for conncctiog sa.id tem_al end in //'_/_ _'_"_r -_`
35 communication _-ith the secondary burner tube. the _ ¢"

er be positio cd substantiatly ar.p_..ar____el2/_. 1_ . C _'for'wa_d a_d below the-Ix•mary ISurner tube. the con+ _._
nect---or"--mca_s having interposed between the prmaary _ -+

and secondary burner tubes a gas flow adjustment

,tO valve, the pt-l/txa_' and S_Ond_l-ry burner tubes having

a plurality, of gas discharge ports, the secondary burner

tube being in gas flo_ commutlicadon with the prtmary /

buimer tube being the connection means, a gas diswi+ /

,,_ budon ports of the secondary txamer tube directed away _/
from the fireplace opening.

18. Tbc gas-fired artificial coals- and cmbm-s-b_ner appa-

ratus according to claun 1. wherein the gas distribution ports

of the s_coada_ burner tube a_c directed toward the pdmar 3,

bmmcr tube at from about 5 degrees to about 75 degrees

50 elevation from the fireplace floor.

19. A gas burner assembly for use in a fireplace compns

ing:

a primary burner tube having a first end and a second end.

said first end adapted to be connected to a gas sou,-c,:55
with • gas flow control means for controlling th:

amount of gas flowing into said prlrnary burner tube:

• second bu.rne_ tube_

a connector tube attached to said second end of said

60 prlmary burner robe and to said second bu.mer tube IO

provide find communication betwcen said prim.my
burner tube and said second burner tube; a0d

a valve disposed in said connector tube for selectively

controlling the flow of gas from said primary burn_
65 tube into said second burner robe.
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C-I

The Controlled Ember Bed Burtle= ('CEI_B") is a secondary gas burner for optional use

with artificial fireplace log systems in residential fireplaces. The CEBB feeds natural gas

into artificial ember-bed material placed below and in front of the artificial log set-up. As

the ga_ conveyed by the CEBB burns among the artificial ember bed materials, they take

on the appearance of real burning embers, thus enhancing the fireplace's appearance. Gas-
flow into the CEBB -- and, hence, fire in the artificial ember bed materials -- is controlled

by a valve that is part of th'e CEBB.
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_ ,
k_5]'hl/ title of tile invention is the "ControllgcL_aqll_er___L_Ll_llifBer_" (It is sometimes referred

to herein by its acronym: "CEBB").

2. _FERENCE TO REI.ATED APPI.ICATIONS. IF ANY

The inventor is unaware of auy cross references to related applications.

3. IIRIEt _ SUMMARY OF TLIE INVENTION

I}0A._6172"/

The controlled Ember-Bed Burner ("CEBIY') is a secondary gas burner for optional use with

artificial fireplace log systems ill woodburning fireplaces. The CEBB feed natural or LP gas

imo artificial Ember-Bed materials placed below and in floor of an artificial log assembly.

As the gas conveyed through the CEBB burns under the artificial ember-bed materials they

take on the appearance of real burning embers, thus enhancing the appearance of the

artificial fireplace logs. The amount of fire in the ember materials is controlled by a valve
attached to the CEIIB.

4. DESCI_,II'TION OI z I)I,_AWINGS

Exhibit "A" is a drawing of the CEI3B (marked part "A-I'), and its connector pipe piece

(part A-3) and valve (part A-2). Exhibit "A" shows the general shape and configuration of

the CEBB which allows it to feed gas from the main fireplace gas burner into an area below

and in front of the artificial log as_,embly. Exhibit "A" also shows gas jets or the sort and

general location on the CEBB, through which gas is fed into the burn area.

Exhibit "B" is a drawing of the CEBB, as attached to the main fireplace gas burner, which

is the CEBB's source of gas.

Exhibit "C" is a drawing of the CEBII, showing the CEBB in operation, igniting a controlled

fire in an artificial ember bed assembly, and in supplement to the main fire in the artificml

log assembly provided by the main fireplace burner.

5. F]2_T_ I _.J_F..S CI] 11'T10 N

The CEBB has three parl:_: (1) the CEBB burner pipe (Part A-l, Exhibit "A"); (2) a CE1313

connector pipe for attaching the CEBB burner to a fireplace gas source (part A-3, Exhibit

"A"); and (3) a CEBB valve, for

000530
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A-2

con ro ng gas flov_ into tile CEIJB (part A-2, Exhibit "A').

The CEBB functions in the following manner:

a. The CEBB is designed and structured to be used in artificial fireplace

assemblies, with artificial ember materials, to simulate the appearance of

burning embers.

b. The main part of'the CEBB is its burner. The CEBB burner is equipped
with gas jets. It is capable of feeding gas from the burner into an area just
below and in front of tile artificial log assembly. This is the area where

fireplace embers would normally collect and burn in a natural fireplace fire.

c. The CEBI3 burner is placed below an assembly of artificial ember

materials. As the CEBI3 provides gas into that assembly, and as the gas

burns, the materials appear to be naturally burning fireplace embers. Gas i:_
fed into the CEBB burner, from the main fireplace burner, through a CEBB

connecting pipe piece, which joins the main and CEBB burners. The CEBB

in turn feeds gas ittto the artificial ember assembly through the numerous gas

jets built into the CEBB burner.

d. The CEBB valve controls tile alnount of gas fed into the CEBB burner

from'the main fireplace burner.

e. The overall effect of the CEBB is to provide a secondary fireplace burner,

which can be used in conjunction with artificial ember bed materials, to

enhance tile appearance of artificial fireplace log assemblies by adding a

simulated ember bed fire. thus enhancing the fireplace's overall appearance
and realism.

6. _ (See Page B-l)

7. ABSTRACT (See Page C-l)

8. DRAWINGS (See Pages D-I and 2)
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[3-

Applicant makes two claims for patenting in connection with the Controlled Ember-Bed
Burner ("CEBB"):

Tile design, structure and/or configuration of a secondary gas burner capable

of supplying controlled amounts of gas into an area adjacent to an artificial

fireplace log assembly; and

Any application or use of the CEBB, or similar secondary gas burner

structure, in conjunction with artificial embers or artificial ember-bed
materials.
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part A-2

CEBB Valve

Part A-I

CEBB Burner

EXHIBIT "A" CEBU PARTS

f ,( | f .J_.,

,_,..}

CONTROLLED EMBER-BED BURNER (PARTS)

EXIIIBIT "B"

F_ __i_.,._._, ,.
.... '-L.-,-_,_,,;_"',.].

i!_i

CONTROLLED EMBER-13ED BURNER

The CEBB installs in fcont of a main gas burner

which is used-to "burn" artificial "logs" for

the fireplace.
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L_XII I L_1'1' "C"

The Controlled E:ttber-Bcd Burner illumlnates

artificial Ember-[_ed material in front of the

artificial gas log assembly, In order to simulate

the appearance of burning embers, thereby

enbancing the attractiveness and realism of the

fireplace.
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EXHIBIT "A" CEbU PARTS

Gas Burner for Artzt Lct_t ha= Lo9_ (Nu_ Part of Ember-Bed Burner)

CONTROLLED EMBER-BED BURNER (PARTS)

EXHIBIT "B"

• _'_4,_' _-,- -_-_ ....

_IE _J_B_, .__.___. _ ';

CONTROLLED EMBER-BED BURNER

Tile CEBB installs in ffont of a main gas burner

which is used. to "burn" artiflclal "logs" for

[he fireplace.
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EXIIIUIT "C"

i

The Controlled Ember-B_d Burne_ illuminates

artlficial Ember-Bed mateL-lal in front of the

artificial gas log assembly, in order to simulate

the appearance of burnlng embeEs, thereby

enhancing the attractiveness and realism of the

f 1replace.
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1. TITLE

_DE$CRIffHON

A-I

Tile title of the invention is the "Controlled Ember Bed Burner" (It is sometimes referred

to herein by its acronym: "CEBB").

2. (_R055 REFERENCE TO RELATED APPLICATIONS. IF ANY

Tbe inventor is unaware of any cross references to related applications.

3. BRIEF $'UMMARY OF THE INVENTION

The controlled Ember-Bed Burner ("CEBB") is a secondary gas burner for optional use with

artificial fireplace log systems in woodburning fireplaces. The CEBB feed natural or LP gas

into artificial Ember-Bed materials placed below and in front of an artificial log assembly.

As the gas conveyed through the CEBB burns under the artificial ember-bed materials they
take on the appearance of real burning embers, thus enhancing the appearance of the

artificial fireplace logs. The amount of fire in tbe ember materials is controlled by a valve
attached to the CEBB.

4. DESCRIPTION OF DRAWINGS

Exhibit "A" is a drawing of the CEBB (marked part "A-l"), and its connector pipe piece

(part A-3) and valve (part A-2). Fxhiblt "A" shows the general shape and configuration of

the CEBB which allows it to feed gas from the main fireplace gas burner into an area below
and in front of the artificial log assembly. Exhibit "A" also shows gas jets or the sort and

general location oll tile CEBB, through which gas is fed into the burn area.

Exhibit "B" is a drawing of the CEBB, as attached to the main fireplace gas burner, which

is the CEBB's source of gas.

Exhibit "C' is a drawing of tile CEBB, showing the CEBB in operation, igniting a controlled

fire in an artificial ember bed assembly, and in supplement to the main fire in the artificial

log assembly provided by the main fireplace burner.

5. DETAILED DESCRIVHON

The CEBB has three parts: (I) the CEBB burner pipe (Part A-l, Exhibit "A"); (2) a CEBB
connector pipe for attaching the CEBB burner to a fireplace gas source (part A-3, Exhibit

"A"); arm (3) a CEBB valve, for

O001qO
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A-2

controlling gas flow into the CEBB (part A-2, Exhibit "A').

The CEBB functions in the following manner:

a. The CEBB is designed and structured to be used in artificial fireplace

assemblies, with artificial ember materials, to simulate the appearance of

burning embers.

b. The main part of the CEBB is its burner. The CEBB burner is equipped

with gas jets. h is c%pable of feeding gas from the burner into an area just
below and in front of the artificial log assembly. This is the area where

fireplace embers would normally collect and burn in a natural fireplace fire.

c. The CEBB burner is placed below an assembly of artificial ember

materials. As the CEBB provides gas into that assembly, and as the gas

burns, the materials appear to be naturally burning fireplace embers. Gas is

fed into the CEBB burner, from the main fireplace burner, through a CEBB

connecting pipe piece, which joins the main and CEBB burners. The CEBB

in turn feeds gas into the artificial ember assembly through the numerous gas

jets built into the CEBB burner.

d. The CEBB valve controls the amount of gas fed into the CEBB burner

from the main fireplace burner.

e. Tile overall effect of the CEBB is to provide a secondary fireplace burner,

which can be used in conjunction with artificial ember bed materials, to

enhance the appearance of artificial fireplace log assemblies by adding a

simulated ember bed fire, thus enhancing the fireplace's overall appearance
and realism.

6. _ (See Page B-I)

7. AB_I'RA_71" (See Page C-l)

8. DRAWINGS (See Pages D-1 and 2)
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B-I

Applicant makes two claims for patenting in connection with the Controlled Ember-Bed

Burner ('CEBB"):

The design, stnlcture and/or configuration of a secondary gas burner capable

of supplying controlled amounts of gas into an area adjacent to an artificial

fireplace log assembly; and

Any application or use of the CEBB, or similar secondary gas burner

structure, in conjunction with artificial embers or artificial ember-bed
materials.
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AB_'RACT

C-!

The Controlled Ember Bed Burner CCEBB") is a secondary gas burner for optional use

with artificial fireplace log systems in residential fireplaces. The CEBB feeds natural gas

into artificial ember-bed material placed below and in front of the artificial log set-up. As

the gas conveyed by the CEBB burns among the artificial ember bed materials, they take

on the appearance of real burning embers, thus enhancing the fireplace's appearance. Gas-
flow into the CEBB -- and, hence, fire in the artificial ember bed materials -- is controlled

by a valve that is part of the' CEBB.
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•the el:_K_-al_onol wh_t

i's I11mched hereto unless the Ioltowlr_ box is checked:

_]w_ fikpd on _ Un_od Sttoes Numb_ PCT Intem_aJo(

Number =r_ W_ imif_g(_ 0(I ('_ _3_i¢_11).

I hereby _t=le that I h=ve reviewed Jnd undersl_t_d the o0ntents o( the =hove idemif,_d_ped_bn. Indud_g he da ms is

imended by •ny _mendmer_ r_f=rred to ibow

I •_nowledge the du_ to 4is_clc_e inlorm_=on whk_h ¢sm_ler_l to palent =doiltty u delined In 1_ 37. Code cff F_d_r al
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luc:h w_ul f=_ =_i_sm_nts rely leop_rd_z* the vllK_rty O( Ihe I_=on Or _ I:._ont _ thereon.

Full him, of _o_- or fu_l Inv*ator (g_v*n n.lm_, f_'nIPy name) _3cD_J_n R lnunt-
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EXHIBIT "A" CEBB PARTS

Part A-I /_

CEBB Burner CONTROLLED EMBER-BED BURNER ( PARTS )

EXHIBIT "B"

"N6-A_-_ ,'._ • , • - -<,-iz , ; I

CONTROLLED EMBER-BED BURNER

The CEBB installs in front of a main gas burnec

which is used-to "burn" a_tificial "logs" for

the fireplace.

• 000i4b
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'l'I_eCont_olled Embe[-Bcd Bu[nec illuminates

actificial Ember-Bed material in front of the

artificial gas log assembly, in order to simulate

the appearance of bu_nlng embers, thereby

enhancing the attractlveness and realism of the

flreplacc.
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I SERLAL N_/MIBER I RUNG DATE I

_mhingmn. O.C 20_31

FIRST NAMED INVENTOR I AfTORNEY OOCKET NO. j

: _- ,' : 61 . 727 05/I 7/'iP:t DLOI_iNI"

GC_L[,EN BL.OUNT

42¢=0 HESTG_OVE

D_r_LLAS. TX _'_ '-"7._,_ -t.:.

341,12/04 20

This I= a co,'nmuoP-_IIo_ from th6 • =andne,' in cf_ge o! yo_J__;_p_lcatlon.
COMMISSIONER OF PATENTS ANO TRADEMARKS

G

DORITY, C

[. ART UI41T J pAPER NUMBER_ I

3406

DATE MN_O:

04120194

_ l_tl_ appac18ofl h2_ been exam_._:l [] Respo_,Ne [o oornmun_.agon _ On [] "1_ _ _ _ fiel

A shO_lened 6talulo,7 _ded f0_ respo_ to th_s acllon is sal io eKl_re. 3 rr_s). L d,_ from ip4 data ol d._ leher"

Failure 1oreSt:x_d _lNn _ i_ tied ;o_respottse wl_ c_use _e ak_ollcatlon Io _ abandoned. 35 U.S.C. 133

Pitt I THE FOLLOWINQ AnACHMENT(S) ARE PART OF THIS ACTION:

1. _ Notice ol Rele*ence_ Cried by Exar_nar, PTO 892. 2- [_NO_ ol Drltt_man'l Pmo_ Draying R_4ew. PTO-948.

3. UNo0ceol._,lCl_edby.%:_lcanI. PTO-1449. 4. [] No_ceollrdo,'rn_Pzle_t_.PTO-152,

5. [] Information on How IO Etfec_Dravaag Char_e_, PTO-1474 IL []

p=.l II SUMMARY OF ACTION

1. (_ Cl#ma / _'_ _- _'e pend[_o I_ ff_ appllcallo_

(3t th_ _bove, d_lms _re _ Imm co_slder edon

2. E] Clalma t',aveb,aen (_no_IWd.

I ---
5.f-_ c_ _.

8.[] C_ a_e _ _ _ _c_k_ o_ e_c_x_ raqJkemen[

7. [] Thl._ap_ ha_ bean filed wl_h Inlorm_t drawings Under 37 C.F R. t .85 v_'(_ are acc_ Io¢ exandr,.a£k_npo_po6a_.

g, [] The c_necled or =ub_lote d_awlr_s have been received on . U,'_e( 37 C,F.R. I 84 _ d_aw_s

me I-I _oc_p_b_e; [:] ool acc_p£a_le (_ee e_#_u_don o_ NoIlc_ of Drat_m_'s pea_l D_a_n_ Rev_. PTO-94_ L

10. [] Tha proposed e_i_on_ c< subsUtule sheet(s) of d_a_. flied on . ha3 ('na_e) been [:] =ppmv_l t_

e_arnl_r, [] dl_al)p_/ed by _e examJne/(see explanation)

12. [] _0ement t_ made ol _he dalm 1_ p_o_t'/undel35 U.S C 119 Tae r.e¢_l_ed_ _ [_ been re_Ned O r_t leon lec_,_

C] been lUed in p_rent _o_l_a lion, _erial no -- ; IIl._ on __ .

_co_ance _._ _he _re3_e ur.de( Ex p,_ale _Ja#e. Ig35 C D. _I. 453 O (_. 213,

P TOL-321_(Rev.2_3)

EXAMINER'S ACTION
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Serial Number: 061,727

Art Unit: 3406

-2-

An examination of this application reveals that applicant is

unfamiliar with patent prosecuting procedure. While an inventor

may prosecute the application, lack of skill in this field

usually acts as a liability in affording the maximum protection

for the invention disclosed. Applicant is advised to secure the

services of a registered patent attorney or agent to prosecute

the application, since the value of a patent is largely dependent

upon skillful preparation and prosecution. The Office cannot aid

in selecting an attorney or agent.

Applicant is advised of the availability of the publication

"Attorneys and Agents Registered to Practice Before the U.S.

Patent and Trademark office." This publication is for sale by

the Superintendent of Documents, U.S. Government Printing Office,

Washington, D.C. 20402.

Claims 1 and 2 are rejected as failing to define the

invention in the manner required by 35 U.S.C. § 112, second

paragraph.

The claim(s) are narrative in form and replete with

indefinite and functional or operational language. The structure

which goes to make up the device must be clearly and positively

specified. The structure must be organized and correlated in

such a manner as to present a complete operative device. The

claim(s) must be in one sentence form only. Note the format of

the claims in the patent cited.
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Serial Number: 061,727

Art Unit: 3406

-3-

The following is a quotation of 35 U.S.C. § 103 which forms

the basis for all obviousness rejections set forth in this Office
action:

A patent may not be obtained though the invention is not

identically disclosed or described as set forth in section

102 of this title, if the differences between the subject

matter.sought to be patented and the prior art are such that

the subject matter as a whole would have been obvious at the

time the invention was made to a person having ordinary

skill in the art to which said subject matter pertains.

Patentability shall not be negatived by the manner in which
the invention was made.

Subject matter developed by another person, which qualifies

as prior art only under subsection (f) or (g) of section I02

of this title, shall not preclude patentability under this

section where the subject matter and the claimed invention

were, at the time the invention was made, owned by the same

person or subject to an obligation oE assignment to the same

person.

Claims 1 and 2 are rejected under 35 U.S.C. § 103 as being

unpatentable over Beal, Shimek et al and Karabin.

So far as the language of these claims is understood, they

are considered unpatentable over any one of the above references,

all of which show a separate burner section for directing flame

into artificial embers. Such begin the obvious structural

equivalent of that recited.

C. DORITY :I_ _ _

APRIL 15, 1994 CARROLLB. DORIW

7o]-3o8-14 ]7 PRI_,L_bRYEXA_'_INER
AR]" UNli'346
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THE PTO DRAFTSMEN REVIEW ALL ORIGINALLY FILED ORAW1NGS REGAROLESS

OF WHETHER THEY WERE DESIGNATEO AS INFORMAL OR FORMAL. AOO1TIONALLY. THE PATENT
EXAMINER WILL ALSO REVIEW THE gRAYlINGS FOR CO_PMANCE writ( THE REGULATIONS.
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/_0p_c_don No. I_ted _, on _o -- _f

papBr number __.

+
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