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PROCEEDINGS: — :

THE COURT: Have a seat please.

This is Civil Action 01-127, Golden Blount versus
Robert H. Peterson company. If I could have appearances of
counsel for the plaintiff, Mr. Harris.

MR. HARRIS: For the Plaintiff Bill Harris or
William D. Harris, Jr., wmore formally.

THE COURT: , Okay.

MR. GAINES: For the plaintiff Charles W. Gaines.

MR. HARRIS: And just admitted to the court last
Friday.

MR. PARKER: Greg Parker.

THE COURT: Okay. Good to see you.

MR. MONCO: Good morning, Your Henor. For the
defendant Robert Peterson, D. A. Monco.

THE COURT: Okay.

MR. McLAUGHLIN: Your Honor, for the defendant
William McLaughlin.

MR. SELINGER: Good morning, Your Honor. For the
defendant Jerry Selinger.

THE COURT: Okay. We're ready to get started with
opening statements. Ig there anything we need?

MR. HARRIS: Yes, Your Honor. We're ready when
you are.

THE COURT: I'm ready.

-
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MR. HARRIS: I'll get up thereshall. - Sham I go tg
the lecturn?

MR. SELINGER: If I may. This is a matter of
formality. The court has pending the motions for admission
pro hac vice of Mr. Monco and Mr. McLaughlin.

THE COURT: (OQkay. I'll grant those.

MR. SELINGER: Thank you.

MR. HARRIS:  Your Honor, I had a couple of
housekeeping matters I would like to take up.

THE COURT: That fs good.

MR. HARRIS: This is a last minute thing I just
thought of. So may I take the liberty of passing that up?

THE COURT: Yes.

MR. HARRIS: There was a protective order entered
in this case. I have a copy of it. The protective order has
a couple of levels of confidentiality. It seems to me that

we have been filing things here at the last minute just in
big old bushel baskets without any markings.

Maybe the other side has marked it confidential
separately. Have you?

MR. McLAUGHLIN: They were marked as they were

presented originally.

MR. HARRIS: But the various volumes of
whatever -~- they're not sealed, are they?
MR. McLAUGHLIN: Correct .

——~—
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MR. HARRIS: And it says that they're éuéﬁdsed to5
be under seal in the protective order.

THE COURT: Okay. ‘

MR. HARRIS: I propose that little order to kind
of take care of all of this. And I'm willing to see it be
bilateral.

THE COURT: I'm sorry?

MR. HARRIS:  I'm willing to see it be bilateral.
Not only for our exhibits, but for their exhibits.

THE COURT: Okay. Is that satisfactory?

MR. MONCO: That's satisfactory, Your Honor.

THE COURT: Good.

MR. HARRIS: Shall I leave that with you, Your
Honor?

THE COURT: We'll proceed on that then. Okay.

MR. HARRIS: Your Honor, if I may raise one
housekeeping matter.

THE COURT: Yes.

MR. HARRIS: For purposes of examination of
witnesses, has the court reached a decision with regard to
the claims interpretation regarding the terms that are in
issue? |

THE COURT: No. I thought we were going to decide
that as we went along during the evidence of the case.

MR. HARRIS: Your Honor, I don't hear as well as I

—=_ s - -
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did. Did you say during the course of the trial?
THE COURT: Yes, during the course of the trial.
MR. HARRIS: And the next thing, we have some

demonstrative exhibits at this time. They have not been the
subject of a foundation, and they have not been anywhere
formally introduced.

But just so we'll know what we're talking about, we
think we know what we're talking about. I would like to have
those items that I have on the table where I can briefly make
reference to them and the court can see them. I assure the
court we'll connect up later.

THE COURT: Good. You're not going to burn my
courtroom down, are you?

MR. HARRIS: This is, as the court knows, a patent
suit. 1It's on United States Paternt $,988,159 that was issued
Lo Golden Blount and in due course assigned to the Golden
Blount Company. ﬁow as I speak, T will try not to get intoc a
lot of technical legalese and patentese jargon so as to tie
us up a long time. I know Your Honor has had patent cases
before and knows most of this stuff anyway.

The patent in this case relates to an apparatus and
system that enhances the appearance of an ordinary gas fired,
not wood fired, gas fired fireplace. In so doing, it
utilized the concept of placing an auxiliary burner towards

the front of the fireplace to make the appearance of glowing

i
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embers as in a real wood burning fireplace. To go to the
demonstrative evidence as it now stands, there's a log set
that's involved in one of these units. I think you know
that.

THE COURT: Okay.

MR. HARRIS: And you have your other materials,
too, such as -- well, I'm trying to think of the name of the
tray that holds the logs.

THE COURT: Okay.

MR. HARRIS: In any event we get down to yet
another part, which is an important unit in this case, and I
would like to mention a couple of things about it.

THE COQURT: Okay.

MR. HARRIS: One is that it has a wmain burner.
Two is it has a pan.

THE COURT: What are you referring to as a pan?

MR. HARRIS: What's that?

THE COURT: What are you referring to as the pan?

MR. HARRIS:  The pan?

THE COURT: Yeah, what portion?

MR. HARRIS: This part right here (indicating).
That's the pan.

THE COURT: Okay.

MR. HARRIS: This is fixed as to the pan, and this

being the main burner, as I call it.

JANET E. WRIGHT, CSR; RER .
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THE COURT:  Okay.

MR. HARRIS: And then there is a valve coming out
through a suitable lead to a front unit which might be called
various things. 1It's called an ember burner sometimes. It's
called a coal burner sometimes.

It's the thing that really does the job of making
these embers look beautiful.

Our position will be that there really wasn't
anything like this before Golden Blount invented it. And our
position will be that such very slight changes as you might
find in a unit like the one over here, which I expect to
prove up is the accused unit of Peterson, are really very
superficial, and as a practical matter that the claims of the
patent can be very easily read item by item on the unit.

THE CQURT: Okay.

MR. HARRIS: I won't spend any more time on it now
except as to say that such little differences as have been
mentioned in the infringement area are units, and we have, as
far as Bill Harris sees it, a virtual copy.

THE COURT: Okay .

MR. HARRIS: To go into a little background, I
think every one wanted to go back a few years, make these
artificial fireplaces look better, make them locok more like
the real.wood burning item. And time passed, and I don't

think anyone had done a great job of succeeding. There were,

. Jr.APP 094V -
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I'm sure, some gains.

There came a time in the fairly early nineties when
Golden Blount conceived the idea that I just demonstrated to
the court. That idea is such that the little front burner
which can be called, as I said, an ember burner ér a coal
burner. The little front burner properly positioned can do
the job of making it look like a real wooden fireplace is
casting off and nurturing embers at that point. That's
something that really was new.

Having thought of that, he then decided to file
the patent application. After seven years prosecution, as is
often the case in patent applications, well, the patent
finally issued.

I'll summarize now to say that the new items or
item, perhaps I should call it, was a commercial success.
From the beginning they were saying in each year the curve
went up.

At some point in time well after Golden Blount
Company put their unit on the market, it's our position that
the Peterson Company copied the item. It wasn't too long
after the Peterson Company had copied the item that the
Plaintiff Blount noticed that, noticed that it had been
copied by Peterson and sent a so-called cease and desist

letter insisting that there was infringement and that it must

be stopped or action would be taken.

JANET E. WRIGHT, CSR, RPR B
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After that, well, there was a foot dragéihg'period
when Peterson just sort of strung things out, it looked like,
as long as they could. 1It's a little surprising because
Peterson is quite a bit larger company than Blount Company,
although I realize that's not a major factor perhaps in a
case. You're talking about a relatively at least medium
sized company versus a rather small family company here in
Dallas.

Peterson, the point is, is a comparatively large
company and can stand more attrition and litigation.

There-has been a great deal of damage done because
every artificial burner ultimately carries with it an
expensive assembly, including a set of artificial logs. The
Blount Company has lost these gains because of that
infringement. Almost all of the market is between Blount and
Peterson, so full lost profits are in order if the court
should find liability.

When the patent issued in 1999 Blount claimed that
they were absolutely flabbergasted that something that had
been around 20 years could be patented. Goodness, I would be
flabbergasted, too, if that were the case. The point is,
that isn't the case, and it will be shown that isn't the
case. I'm not even sure they got close like in horseshoes,

but that-only counts in horseshoes. They never got there at

all.

—~  JT-APP 0943
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As a matter of fact, the assemblies in>ééneral that
were existent over that long period of time were different.
They were for different pumps. They did not achieve the same
result: I'm not even sure that very many of them can be
proved up to have existed.

in December of '99 based on the representations and
assumptions from Peterson, his response to Blount was oral as
was always the case thereafter. I said that wrong. What I'm
trying :to say is Peterson consulted a lawyer. He told the
lawyer that he had this cease and desist letter. He asked
sort of what to do, but more or less he said, look, this has
been around for 20 years. So the lawyer told him, well, if
it's been around for 20 years, at least some of the claims
are going to be invalid.

No real work was done ci the subject of an opinion
at that time beyond that. Sometime later Peterson wrote a
put-off letter which was the second one asking how there was
infringement. Of course, the answer is because Peterson had
in effect a substantial or virtual copy of the product.

It's obvious they hoped the matter would go away.
They kept right on making the same product over this period
of time, and it's quite a large period of time because over a
year passed. Peterson had really done nothing at all, and so

finally suit was brought by Golden Blount Company against

Peterson. That suit was followed by another letter from

-
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Blount pointing out that they had sued and that 1t would
still be wise for Peterson to stop, but, of course, nothing
happened.

Interestingly enough after suit, somebody had told
Peterson that it's possible if you get in a patent suit, that
you might have to pay attorney's fees or some kind of moneys
extra to the other side. When he heard that, then he wanted
an opinion that had a, 6little bit more ribs to support it. So
he got in touch with his lawyer who is here today, and asked
him, said, is there some way that I can guard against this?
And the answer to that simply was, we'll get.an opinion. You
know, just go down to the drug store and buy one off the
shelf or whatever, I guess.

That's pretty much the way it was done. There was
never a written opinion, never ons written letter that came
from the lawyer to the client. Depositions of the client
will show the client didn't know what was going on.
Depositions of the lawyer will show that he was not fully
apprised of everything he should have known and that he
wasn't in a position to give a really full opinion, even an
oral one.

Now in some instances an oral opinion can be very
helpful, but it has to be the right kind of oral opinion
between the right people.

The opinion -- excuse me. I am a little dry here.

. JT-RPP 0945

JANET E. WRIGHT, CSR, -RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS

oot

i



— )

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

e 13

So in any event, the oral opinion didvﬁ$£>even
cover the so-called doctrine of equivalence which I'm sure
that the court is aware of. It didn't cover a lot of other
things, either, but we don't know what it covered or didn't
cover ‘because it doesn't exist, unless theré are sound waves
out in the universe some place that can be recaptured.

An interesting point to me is that, while there are
very minor differences between the accused structure and
patent”structure, while there are very minor differences, the
lawyer never saw the structure. He never saw his client's
structure. He had some pictures. He had some brochures, but
he didn't look at the item, and he really, I think, didan't
understand the item fully.

I'm not trying to take the position it's a real
complicated item, but when we get down to these small
differences we're talking about that the other side tried to
make something out of, well, I think it's very very important
that you go over the whole matter very carefully.

Now it isn't like that the Peterson contact for the
lawyer lived in lower Slobovia. He lived in Chicago right
where the lawyer was. And he, except years ago, had never
even seen the lawyer at the time I took a deposition in I
think it was October of last year. To me that is really
strange.

It's our view that there's a total lack of

-

—
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diligence on the part of both the attorney and the client.
They both give only lip service to what should be a serious
process. We will be asking for damages. Lost profits we
think will be in order. We likewise will ask for attorney
fees under 35 United States Code 285 and for enhanced damages
under 35 USC Section 284.

Are there any questions, Your Honor?

THE COURT: No. Thank you, Mr. Harris,

MR. HARRIS: Let me be sure these fellows don't
want me to say something else.

MR. MONCO: Your Honor, if we may have a moment

just to get our presentation set up.

THE COURT: Sure.

MR. MONCO: Thank vou.

(Pause)

MR. HARRIS: We do ask permission to somehow keep
our demonstrative exhibits in view. I understand they want

to show some things, too, and they have that right.

THE COURT:  Okay.

MR. HARRIS: Although I will point out that the
structure I see right now, I've never seen before. I've seen
pictures of it, and it's never been shown to us.

THE COURT: Okay.

MR. HARRIS: And there are other things of that

nature that I'm going to complain about.

. JT-APP 0947
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MR. MONCO: We're going to use it for
demonstrative purposes only, Your Honor. It's not going to

be in evidence.

THE COURT: Okay.
{Pause)
MR. MONCO: May it please the court,

THE COURT: Yes.

MR. MONCO: My name is Dean Monco, and together
with my co-counsel Bill McLaughlin and Jerry Selinger, we
represent the Peterson Company in this case.

Plaintiff Golden Blount has charged the Peterson
Company Ember Flame Booster in combination with the Peterson
G4 Burner with willful infringement of Mr. Blount's '159
patent in suit. Peterson Company's defenses are very simple
and straightforward.

First, the Peterson Company accused product does
not infringe any claim of the '159 patent. Each one of the
Blount patent claims requires that the gas ports of the main

burner be positioned to the rear and above the ports of the

lower burner. If I may use one of the demonstrative
exhibits.

THE COURT: Okay .

MR. MONCO: The Peterson patent has the gas ports

for the main burner pointing downwardly and its ports

_peinting toward the rear of the fireplace. In contrast,

. -
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Peterson's accused procduct has ports going down vertieally
both through the front and rear burner. Because of the way
Peterson's product is actually installed with this particular
type of valve, the gas ports which are on the underside of
the front burner are above the gas ports of the rear burner.
It is the ports that are the focus of the elements of the
claims. The relative position of the heights of the pipes or
midlines of the pipe is irrelevant given how Mr. Peterson
described the functicon and purpose of the position of the
ports on that.

So with that -- and that is an element that every
one of the claims in the patent in suit that are at issue
here before the court today. And it is because we do not
have -- the Peterson Company does not have -- in fact,
because its ports and the front burner are positioned above
the ports of the rear burner, we do not meet the limitation
either literally or under the doctrine of equivalence, and
therefore there is no infringement of any of the claims.

Moreover with respect to Claim 17, the Blount
Patent Claim 17 requires that the gas jets of the front
burner be directed rearwardly toward the fireplace. In other
words, back toward the main burner. In our case we direct
ours virtually downwardly, and we completely gb aéainst the
teaching of the '159 patent as it's described in the

specification, and therefore we believe there is no

_JT-APP 0949
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. 1 infringement for that additional reason under claim 17.
RE 2 Second, with regard to the BRlount patent, each one
I . 3 of the claims are invalid for obviousness and/or
1, 4 anticié‘ation. The original patent application which Mr.
' : 5 Blount filed was filed on May 17th, 1993. The original
; 6 application was followed by two continuation of part
l ‘ 7 applications which issued in '159% patent in suit on November
I 8 23, 1999.
‘ { 9 ’ During six years of prosecution, a patent office
l 1 10 consistently rejected the Blount proposed claims on the basis
{ 11 of obviousness. And the primary reference establishing
l }: 12 obviousness was the Iklor patent which is Exhibit
13 D 8. And looking at that and proceeding to figures one and
I i 14 two, you can see in the Iklor patent that there are dual
I 1 15 burners, No. 1>2 and No. 18, with the auxiliary burner 18
/ 16 being positicned forwardly and below the main burner, 12.
. E 17 The lower gas burner 18 is positioned directly above a B
‘ 18 shaped troth, 46, which holds silica and other materials used
l ', 19 to produce a front flame burner and wood burning ember
E 20 effect.
l : 21 In other words the Iklor patent has everything,
‘ 22 absolutely everything, that is found in the Blount patent.
I ) 23 Now Blount argued to the patent office and was
' 24 eventually successful in distinguishing -- in identifying the
: 25 distinguishing feature was the secondary valve which is found
1 *
~ L L
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on Exhibit 1, Figure 2, and essentially the element-06 down
at the bottom. That is the distinguishing feature of the
patent, and that is what the examiner allowed the claims
over. That is the only element that was not found in Iklor.

I would like to quote from thevlasp'continuation in
part applicaticon that was filed which resulted in the patent
in suit, and that would be Exhibit D 4 and on production page
number 313.

Mr. Blount argued, quote, "Iklor, et al, have
combined with Peterson and Henry to reject the claims as
originally presented. However, this combination of
references in no way suggests the incorporation ¢f an
additional valve between the primary and secondary burners.
The only suggestion for incorporation of the second valve
necessarily comes from applicants own disclosure.

"Even if all the references are combined as
suggested by the examiner, there is no valve disposed between
the primary and secondary burner to control gas flow to the
secondary burner."

The second gas flow is the only physical difference
that was identified by Mr. Blount during the prosecution of
the patent. However, the Peterson Company has been selling
multiple burners in fireplace units with indepenaent separate
control valves against the 1960s. None of the Peterson

references were before the patent office when the patent was

~_ JT-APP 0951
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being prosecuted. For example, Defendant D 45; brodﬁction
No. 31, and referring specifically to Figure 3, show as top
view of a circular burner set having three burner tubes with
gas fléwing through the main valve F down at the bottom to a
Ccross connector.

At the same time gas is flowing through the valves
call earth elbows, which are identified as letter C on that
drawing, to each burner tube from the cross connector, and
each valve has regulating screw G which controls the flow of
gas to each one of the burners. A side view of the burner
shows the log with three flames illustrated down at the
bottom.

Now we have a physical model here, Your Honor, 1if I
may point the court's attention. These are three burners
identified in parallel right here. Each one of the ——Athe
flame of each one is controlled by what's called a hearth
elbow right here, which has an adjusting screw. And gas
flows in through the bottom here and is disbursed through
each one of the burners.

Now the operator of the fireplace can turn or set
the screws in order to control the gas flame on each one
these burners independently. So what you have here now is
you have the missing valve, independent control valves on
multiple'burﬁers that was not found in the prior art that was

cited during the Blount prosecution.

-

—=

%
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Please remember that the Iklor patent‘a; iééntified
had every one of the elements in there. Had the burner pan,
had the main burner, had the connections to the gas jets,
And it also had a secondary tube, but what it was lacking was
the control valve.

That is what this case boils down to on the issue
of validity is the presence of this control valve. Those
control valves were sold by Peterson Company for over 30
years. This is a standard item that has been around for
decades, and the use of multiple burners with independent
control valves is, you know, in the fireplace industry it's
as old as dirt.

Consequently, Your Honor, we're not dealing with
the light bulb here. This is a very simple alleged invention
that was patented by Mr. Blount. Had this Peterson product
been present, which it was not during the prosecution of the
patent application, never would have seen the light of day.

MR. HARRIS: Your Honor, for clarification I would
like to know that this item that's been discussed is a
catalog item sold today? |

MR. MONCO: 1 believe it is a catalog item. I
believe it is sold today, correct.

MR. HARRIS: Well, is it?

- UNIDENTIFIED SPEAKER: I believe it is --

MR. HARRIS: Do you know?

JANET E. WRIGHT, CSR, RPR
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UNIDENTIFIED SPEAKER: Yes, I know.

MR. HARRIS: What exactly?

UNIDENTIFIED SPEAKER: It has been sold from 1964
to 1995 or '96 in the catalog.

MR. HARRIS:  So it's abandoned item as of 1995,
and this is just a mock up. I want to be sure the court
understands that.

MR. MONCO: . Your Honor, let's be clear. This
product is sold and is continued to be sold. It is not a
catalog item. This is still being sold today. I just want
to make that point clear to the court.

THE COURT:  Okay.

ME. MONCO: The idea this hag been abandoned,
it's been sold since the 1960s, Your Honor. TIt's still
available, and it is clearly prior art. This is not some
kind of one time item, catalog item. This is a catalog item
and has been a catalog item.

If T may, Your Honor, I would like to refer to
Exhibit.-D 49 which is, in fact, a 1977 Peterson price list.

You can see the date right up on the right hand corner up

there. And referring down to section Roman Numeral II F
Series Log Sets with Front Flame Burners. Here again, Your
Honor, you have that in front of you. Here again, Your

Honor, you have a demonstration or an example of Peterson

Company selling front flame burners to the 1970s.

—=
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.This, Your Honor, is again, as I say, tﬂié-is as
old as the hills as far as the concept of having the front
flame burners used, multiple burners, multiple independent
valves. All of this was in the Peterson catalog, and the
parts comprising this were sold independently in the Peterson
catalog for decades.

Further, in an illustration which we would like to
point out to the court. Turning to exhibits D 47 and 48.
These are illustrations that were prepared by the Peterson
Company designer, Vince Jankowski, and the date appears on
Exhibit D 48 in July 1, 1983.

In addition to offering catalog items, Your Honor,
Peterson Company has sold over the decades customized
fireplace units for customers having particular needs,
customer in this case being distributors who want to have
particular things achieved by fireplaces that they're selling
and maybe catering to particular individuals have certain
effects that they want to have.

These particular drawings are illustrative of
products that the Peterson Company designer Mr. Jankowski was
preparing for the Peterson Company and sold in the
marketplace, again during the 1970s, 1980s, 1990s, even
currently today.

- Again, if you take a look at this, Your Honor, this

is a dual burner set, and you'll see, if I may have the

= JT-APP 0955
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l g 1 illustration with the arrows, the flow of gas moves from the

'—i 2 lower burner up through the yellow portion which again that's
l ‘I 3 a hearth elbow, Your Honor. That's a controlling valve that

! 4 controls- the gas going to the upper burner and the quantity
' T 5 of gas that's being flowed there. |

| 6 S0 again the operator has the ability to control
l 1 7 the height of the gas going into the secondary burner, again
l | 8 using one of the hearth elbows that has been sold in the

{ 9 Peterson product line going back to the 1960s and 1970s.
l } 10 With respect to the issue of willful infringement,

: 11 the Peterson Company in the person of Leslie Borts will
l J 12 testify that upon first receiving notice of a claimed

13 infringement in the form of -- he immediately contacted his

l }3 14 lawyer, Bill McLaughlin, and forwarded a copy of the log gas

| 15 unit with drawings of the accused product to him for

]
I ;: 16 examination.
l i 17 Peterson Company, which was done in I believe

| 18 December of 1939, following up on that in response to a
I 19 further subsequent letter by the attorney for Mr. Blount

A 20 which was, I believe, dated May 3, 19 -- or May 3, 2000, the
l ' 21 Peterson Company wrote back and specifically requested Mr.

22 Blount or his attorney to identify, A, how the Peterson

' ’ 23 product constitutes an infringement of any of the claims of
' : 24 the Blount patent.

, 25 I would like to simply ask if we can have Exhibit D
1 |

- .
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20 up on the screen for a moment, please.

And if you could enlarge that, please.

We are -- here is the letter going to them and
specifically asking -- specifically stating that Peterson
Company disagrees wigh the statement that their burner
assembly is substantially similar and asks them in the last
sentence, "Please explain tec us and detail the dates upon
which you believe that we are infringing on your client's
patent."

We did not receive any response to that request.

Instead, the next thing we have is the lawsuit filed against

us. Following the filing of the lawsuit, additional
materials were provided to my partner, Mr. McLaughlin, who
examined the Blount patent, reviewed the file history,
reviewed all the cited references.

In addition to that, reviewed all literature of the
Peterson Company not before the patent office having to do
with the products Peterson had on the marketplace in the
1360s and '70s and concluded very simply, Your Honor, there
is either no infringement, and if there is infringement,
every one of the claims of the Blount patent is invalid for
obviousness. This is not a difficult subject matter, and
therefore the opinion was going to be in that nature.

Laétly, with regard to the claim for damages in the

way of lost profits. First of all, the front flame booster

——

—
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that is the actual accused product here is sold as an
accessory, Your Honor. It's a retrofit that can be used on
fireplaces that have already been sold. So -- and this is
the way not only that Peterson Company sells it. It's also
thevway that Mr. Blount sells his product, alsoc. aAnd these
represent, I believe, the gross sales. The gross sales, Your
Honor, that we're talking about here are the front flame
booster of the accused, product amount to about $90,000.
That's the nature of the damages that are here.

And as a consequence, Your Honor, because it's sold
as an optional accessory, there is not going to be any
piggyback type sales having to do with logs and pans and
front burners and everything else. That's not the way this
product is sold, and it's not sold by either company in that
way. The literature is absolutely clear this is sold as an
accessory on that basis.

For that additicnal reason, Your Honcr, even if all
the -- even if infringement is established, we're talking
about minimal lost profits. And in the case of the way the
product 1is sold because it's sold as accessory, Peterson
respectfully submits these products would not have been
substituted one for the other because if vyou have a Peterson
burner, you're going to use a Peterson front flame. If you

have Blount, you're going to use Blount. So consequently the

most they would be entitled to would be a reasonable royalty

JANET E. WRIGHT, CSR, - RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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on $90,000 which we think amounts to -- 1is going ggqggya 2
relatively small amount of money.

Thank you, Your Honor.

THE COURT: Thank you. Ready for your first
witness, Mr. Harris?

MR. SELINGER: Your Honor, with the court's
permission, may I be excused?

THE COURT: .You're not having fun?

MR. SELINGER: I'm having a lot of fun, but
particularly in view of the numbers I've heard, I would be
better off.

THE COURT: Sure, you can be excused. It's good

to see you.

MR. SELINGER: Thank you, Your Honor.
MR. HARRIS: Plaintiff calls Geolden Blount.
THE COURT: Come right up this way, please. If

you'll raise your right hand for an ocath.
{(Witness sworn by the court.)
THE COURT: Just have a seat right up there.
GOLDEN BLOUNT, (Sworn)
was called as a witness by the Plaintiff having been first
duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. HARRIS:

Q Sir, would you state your name and address?

JANET E. WRIGHT, CSR, RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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P 27
a My name is Golden Blount, and my home address is 5310

Harbortown, Dallas.

0 And are you the inventor of the patent in suit?

A Yes.

Q Did you assign that patent?

A To my company, yes.

Q So it is the present owner?

A Yes.

Q Would you give me a brief description of the history of

your company? By the way, it is a family company, isn't it?
A Yes. I have two\grown sons in the business, and my wife
is also in the business.

We started in business in 1970 as a manufacturers
rep agency. From there we became a distributor in the
fireplace industry as well as other areas. Then ultimately

we got into manufacturing products, which we sell pretty much

national.

@] I'm sorry. I didn't hear the last thing you said.

A Manufacture and sell pretty much on national basis.

Q Could you give us a description of your invention of the

patent in suit, just how it came up?

A Well, we got in the gas log business. We thought there
was a need for a better looking burner system to enhance the
appearance of burning logs, help to sell the product. And we

_got lucky with the different type burners on the market.

——
—=
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28

While others had tried, no one had come up with a front
burner that would illuminate the front coals or embers. So
we went through some 70 prototypes and finally hit the answer
to it. We began selling almost immediately. It's been a
real successful product. |

Q Now as I understand, you have quite a few years in the

business of gas fired logs?

A I've been selling gas logs since 1970.

Q How many people does your company employ?

A Approximately 65.

@] Have you ever won any kind of an award for, let's say,

your company's product?

A Yes. Last year we won't what's called a Vested Award
for the most realistic gas logs in the industry, which we
still have that trophy.

Q Why was there a need, if there was, for your invention?
A Well, if you're going to sell another product, you need
to enhance the appearance, make 1t more desirable. We had
done what we could with the logs. We decided to do a
different burner and do things no one else had ever been able
to do. Therefore we came up with the ember bed burner.

Q What does it accomplish particularly?

A Well, if you lock at the two -- the burning of two
different'firéplaces with gas logs with the standard burners

as supplied by many people in the industry and then look at

-

—

—-—
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29 -

ours with our ember bed burner, you see a magnificent burner,
a magnificent burner that you do not get without the ember
burner.

Q Is it your position that the invention accomplished

something that had not been done before?

A No question about it.

Q No question about it in what way?

A 1t .was very successful and very desirable product.
0 You.heard a great deal of testimony by the opposing

lawyer who didn't designate himself as an expert, but yvou did
hear it, did you not?

A I heard it.

Q And in that testimony did you hear some references to
circular fireplaces and what would amount to see through

fireplaces and all kind of specialized equipment?

A I heard it.

0 Did any of that have anything to do with your invention?
A Absolutely nothing. Nothing.

o) Do you personally believe as an inventor that the model

or the mock up that was shown by opposing counsel on the
table has anything to do with your invention?

MR. MONCO: I'm going to object to the question,
Your Honor, as both leading and calling for this witness as

an expert because this witness has not been identified as an

expert witness on Peterson products. We would object to any

.

—"—.- ..
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testimony having to do with the assessment of therggggrson'zo
products.
THE COQURT: Okay. Response.
MR. HARRIS: If it was sustained, I'll reword it.
THE COURT: No, I was asking for your response to

the objection. You want to respond to the objection?

MR. HARRIS: My response to the cobjection is that
it's such a straightforward thing and save so much time that
I don't think it makes much sense to have to recast it. But
I will withdraw the question, and I'll reask the question
with the court's permission.

THE COURT: Okay. That's fine.

Q It will simply be, you saw the mock up that was on the

table, was it not?

A Yes, vyes.

0 Do you think it has anything to do with your invention?
A It's a copy. A direct copy.

Q What?

A It's a direct copy.

¢} Sir, I'm talking about the mock up?

A Is this a mock up or a real set?

0 No, it had three --

A No, that had nothing to do with my product. Nothing to

do with it.

Q Would you explain what it is as you understand it?

. 3T.APP 0983 -
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T 31

A The one I have I believe is for a round firépiacé and
perhaps one for a specific fireplace, but nothing to even
come close to what we're presenting here.

MR. HARRIS: At this time I would like to introduce
the patent. I don't believe there's any reqﬁireﬁent that we
have the sealed copy, but if there is, we will come up with

one.

THE COURT: ©Okay. 1I'll admit the patent .
0 That is Exhibit 1. And what is shown as the front
picture on Exhibit 1 is pretty much what was on the table
adjacent the Golden Blount name, wasn't it?
A Yes.

MR. HARRIS: At this time I would like to
introduce Plaintiff's Exhibit 2 A and 3 B.

THE COURT: Any objection?

MR. HARRIS: Take just a minute to get them up.

It's 2 A through 3 B.

THE COURT: Okay.

MR. MONCO: Your Honor, we would object at least
that there be some foundation laid for Exhibit 2 A.

THE COURT: I'11 overrule the objection. You may
go ahead.
Q Just to be nice about it, can you tell us what this is
to provide a little foundation?

A OCkay. 1It's Texas Bonfire log set burning with the ember

-

—
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Je— 32

bed burner illuminating with coals as you can see in tLe
picture in front of the log set.

0 We'll go on now to the next one, which is 2 B.

A This is the same model log set, but without the ember
bed burner. So you see it does not illuminate out in front
of the fireplace logs to any extent.

Q Can you point out to us in what area there is a very
large difference between the two? ’

A One has the ember bed burner which gives you the
illusion of coals burning in front, and the other is just the
plain burner.

Q What area of ember heater are we talking about? To the
back, to the front, to the top?

Fay Ember is in front of the gas log set.

Q So that's the place to really look to make the
comparison, isn't it?

A Absolutely.

MR. HARRIS: At this time we have a video which
the way it was made I think has to be cut into two parts. We
would like to show one part and then a little bit later the
other part.

THE COURT: Okay.

MR. HARRIS: Of course, the other side have an

objection?

MR. MONCO: Your Honor, we reviewed the video, and

-

=
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l 1 we would object to the video. We would object it to first of
—i. 2 all because it has a narrative in it, and we would object to
' 3 any narrative presentation being made over the video. If
i[ 4 this witness wants to identify the video with the sound off
I - 5 and do his own narration on the stand here, we would have no
|
| 6 objection to that. But we would object to the use of having
I { 7 this video admitted with the sound on.
h 8 THE COURT: ., Okay. 1I'll overrule your objection.
I i 9 MR. HARRIS: Excuse us just a second.
' : 10 THE COURT: Okay.
;‘ 11 MR. MONCO: Your Honor, if I may just for one
l 12 further objection.
13 THE COURT: Okay.
l 14 MR. MONCO: It appears from what we have been
15 able -- from what we were able to understand from the
I 16 videotape is that there was another person other than Mr,
l 17 Blount is narrating the first part of this videctape. So we
i8 would first object on that basis.
l | 19 MR. HARRIS: I believe time will tell, but we will
20 take care of that.
l 21 THE COURT: Ckay. Good.
22 MR. HARRIS: I don't believe we're guite tooled
l - 23 up, yet.
l 24 "I think we are now.
25 (Video played)
I %
~_ JTAPPoges
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BY MR. HARRIS:

A ol S O - o

What is this that's now being shown?

Our ember bed burner, and he will show you how.
Your what burner?

Our eéber bed burner.

Ember bed burner. Okay.

That's right. The person's that's the voice is Bill

Romas, who's worked with us 20 years.

Q

oI ol N o)

Q

What did you have to do with this picture?
I was there. I directed it.

S0 you -can verify that it is an authentic picture?

Absclutely.
And a good showing of what happened?
Absolutely.
All right. Thank vyou.
Now we'll try again.
{(video played)

Sir, do you suppcese this valve is the one that opposing

counsel was making noises about to the effect that it was the

only

thing you did?

No.

Well, whatever it was or not, it's a fact you have to
the valve, don't you?

Yes,  to make it successful.

And you're going to have an unsuccessful device without

-

—

a -
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. 35
it, correct?
A That's correct.
Q And while I'm amazed that's been picked up on as an item

in this suit, nevertheless I want you to be clear to us
there's a 16t more to this invention than just a valve?
A Absolutely.
Q All right, sir. Back to the ranch.
(Video played) .
Q I wanted to ask you, sir. 1Isn't it true that one of

the items there can be removed after you've made an

adjustment?

A That's the handle, yes.

o} Yes. Over to the left, 1sn't it?

A Yes.

Q And it can just be taken out of the way. By the way,

Peterson has the same thing, don't they? I mean, it's built
a little different direction, but it's the same thing?
A Strangely, ves.
Q For the same purpose and is removable likewise?
A Yes.
MR. MONCO: Your Honor, I would like to just offer
a belated objection for leading the witness on his questions.
THE COURT: That's overruled. Go ahead.
MR. HARRIS: Okay.

BY MR. HARRIS:

]
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36

Q Could you give us perhaps -- an outline will be
sufficient, let us see -- of the history of the success, if
there was one, of your invention?

A Well, there's no question about the success because the
sales have been just wonderful. We have a lot of comments
from all of our customers. 1It's helped them sell more
product. It's helped us get additional customers away from
you know who and others who do not, haven't had it before.

It's just been one of the best things we could have done in

our business.

0 Let me press you to be a little more definite than that-
A Yes, sir.

Q Would you?

A I'll try to.

Q I mean, like there was a time you sold none, correct?
A Correct.

O There was a time you sold at least one or more, wasn't
there?

A Absolutely.

Q Okay. So between now and then might be a way to present
it.

A Well, we moved to the category of 10,000 units a year,
which is a lot of burners, and it's still growing. It's

getting more popular all the time, it seems, based on what

customers tell us and based on the orders we receive from
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— 37
them.
Q Has it had a flat curve or sloping curve or what?
A Never been flat. Always been on the incline.

Substantially so.

Q On what?
A Incline curve, increase.
Q Incline curve.

As a matter of fact, just to direct the period of

time that is more or less covered by this lawsuit, since 1999

have you had growth?

A Absolutely.

Q And that was in the face of competition?

A Yes.

0 Why did you bring suit?

p: {No response.)

0 Why did you bring suit against the Peterson Company?
A Well, because they came out with a direct copy, and

that's nonsense.

0] Would you authenticate for us, if you're able to, the

first letter that was written about infringement from you or

your attorneys to Peterson?
A I believe it was --

O We'll get it on the screen, okay? That's Exhibit 10.

A A1l right.

December 10, 1999 to Peterson. Basically it was a

i+

Y,
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cease and desist type letter.

Q Is it true that you meant what you said when you said
that, “The lawyers have been instructed to take whatever
steps are reasonable and necessary to prevent infringement of
the patent"?

A You know it's true. Yes.

Q And is it true that you were sincere when you asked for
their intentions regarding continued sale of the product?

A Yes. We asked for their intentions, and they didn't
really respond to it.

Q I know you reviewed Mr. Tucker's letter. Was there any
doubt in your mind that you were telling them they were
infringing and they better quit?

A I would think any normal person would say, hey, let's
don't do it, and quit, but they didn't.

MR. HARRIS: By the way as a detail, I suppose I
should at this time ask for a sort of a catch up on
introduction of exhibits.

I move the introduction of those exhibits that have
been displayed. So far to the extent that any of them have
been said to be merely for demonstration purposes or the
like, we will take care of them later.

THE COURT: Okay. They are admit.

'MR.-MONCO: Your Honor, if I just may ingquire.

Does the court prefer that all the exhibits be moved in at

TLAPP 09T -
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the end of the case in chief or would you prefer them moved

in item by item basis?

THE COURT: I would rather get them all in at one
time. If you will introduce all of your exhibits.
MR. HARRIS: Could I bring up the matter of

exhibits just a moment as between the two sides and the
court?

THE COURT: Sure.

MR. HARRIS: It seems to me like we must have
spent half a day each or a day just making objections of
every conceivable sort to every exhibit listed. That to
me -- well, I wigsh I hadn't made so many or my people hadn't
made so many. And I think they ought to feel the same way.

I'm wondering if we could have some kind of
conference to cut down on objections to where you weren't in

the position and we weren't in the position of having to just

bump along.

THE COURT: Um-hum. T agree with you. What I
would like to do is both sides just introduce -- offer their
exhibits, and then I'll hear -- when we get to the exhibits,

1'11l hear any further objections to the exhibits at the time
they come in.

MR. MONCO: That's fine with us, Your Honor.
Thank you.

THE COURT: Okay. Good.

JANET E. WRIGHT, CSR, RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS-
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MR. HARRIS: Well, I at this time then off;;éd 20
Exhibits 1 through 26.

THE COURT: They are admitted. Pardon me. They
are admitted.

MR. HARRIS: Now I've got to get back to where I
was .
BY MR. HARRIS:
Q Now this letter, Exhibit 10, did you get a response to
it?
A Yes, we got a reply dated the December 30th, 1999, from
Peterson basically brushing us off, I think.
Q Exhibit 11 is very brief.
A That's 11. What was that?
Q Would you call that a letter just asking for some more
time to think about it?
F:\ I considered it a brush off letter. Yes.
0 And then on May 3rd of 2000, several months later,
Plaintiff's Exhibit 12 was sent, was it not?
A Yes.
Q And that was to a Peterson executive, right?
A Yes.
Q Is there any doubt in your mind but what Mr. Tucker once

again was making it absolutely clear that you thought there
was an infringement problem and that they had better do

something about it?
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P2\ As clear as you could make it. Very clear. : =
0 Did infringement activity stop?
A No.
0 We're reading Exhibits 4 A and 4 B.

MR. HARRIS: Excuse me just a minute .

Go back to 4 A and 4 B if that's fine.

THE COURT: Okay. They are admitted.
Q 4 A and 4 B are what has been previously identified as
demonstrative evidence.

THE COURT:  Okay.

MR. HARRIS: It's the Peterson unit and the Golden
Blount unit. Now I'm not trying to tell the court that to
determine infringement, you compare a thing with a thing.
You compare a thing with a patent, and you know that.

THE COURT:  Okay.

MR. HARRIS: But neverthelegs, since we think the
Golden Blount device is exactly like the patent where we
think it's a good demonstration of it.

THE COURT: Okay.

MR. HARRIS: I want to be sure that you can see
the --

MR. MONCO: Your Honor, may I come around and take
a look?

THE COURT: Certainly.

MR. HARRIS: I find -- what numbers do you have

- - - JT-APP 0974
JANET E. WRIGHT, CSR, RPR

FEDERAL DISTRICT COURT - DALLAS, TEXAS

PP,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BLOUNT - Direct

e 42
down, 3 A?

MR. PARKER: 4 A and 4 B, Mr. Harris.

MR. HARRIS: I hate to waste time like this, Your
Honor.

MR. PARKER: 4 A and 4 B is Defendant Peterson's
device.

MR. HARRIS: Is ours 3 A and 3 B?

MR. PARKER:., Yes, sir.

MR. HARRIS: Okay. I would also like to draw
attention, because I was wrong, to 3 A and 3 B which is the
Golden Blount set, and the 4 A and 4 B I correctly
identified, I believe, as the Peterson set.

THE COURT: Okay.

MR. HARRIS: Anyway, that's the way it is. Sorry.

THE COURT: ‘That's all right. They are admitted.

MR. HARRIS: Can you see 4 A and 4 B from where

you're sitting?

THE COURT: I can see 4 A. I can't see 4 B. I
can move over and see it.

MR. GAINES: Excuse me, Your Honor. Would you
like for us to move the table over off to your left a little
better?

THE COURT: That would be better. I can see it
from where I'm sitting.

MR. HARRIS: What do you want us to do?
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THE COURT: Move the table here. — =
THE WITNESS: Watch out for your back.
THE COURT: Little bit more. Okay. That's fine.
Thank vyou.
BY MR. HARRIS:
o] We ‘had a comparison video. I'm skipping again. We need
to do a couple pictures. Plaintiff's 5 A and 5 B.
Can you tell us what 5 A is, please?
A This is a Peterson log set with their ember flame
burner.
0 Does it produce embers out front?
A Yes.
Q Very, very much like vyours?
A Close.
Q And have you ever seen another log set that did that?
A What do you mean, another log set? Another
manufacturer?
Q Well, I mean gas fired log set?
A No, except ours.
Q Yours and Peterson's.
Could you tell us what 5 B is?
A Well, it looks like 56 exhibit on my screen, but this is

the Peterson set burning without their ember booster, as they

call it.

0 How is that again? My ears.

-
—
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P s P 4 4
A This is a Peterson set burning without their ember flame
booster.
Q In other words, if you look took the first one we were

talking about a minute ago, you get the nice ember effect in
front. And if you take just the standard and remove the
assembly that goes out front, well, you wind up with the
second picture?

A Yes.

Q Or another way to put it is, you wind up without having

good embers out front?
A Correct.
MR. HARRIS: At this point we would like to
restart the video that we had going earlier.
THE COURT:  Okay.
(Videc played)
0 That particular one is your device, is it not?
A Yes.

(Video played)

Q What are we looking at now on the picture frame?

A We're looking at burning displays of our gas logs in our
showroom.

Q Now what are we looking at?

A Looks like we're looking at -- well, it's a Peterson

set, of course.

0 Peterson is with the burner on or with the burner off?

't

-
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T 45
A Burner off.
Q And what's -- I was just going to ask what the
difference is in the result?
A It's totally different look. One is just a gas log with

a burner.under it, and the other is gas log QithAember bed
burner in addition to the primary burner.

(Video played)

MR. HARRIS:. 1 believe that's the end of the
matinee.

THE COURT:  Okay.

MR. HARRIS: I now direct attention to a literal
infringement chart, Plaintiff's Exhibit 9, and would like to
have it on the screen.

There's several pages of it, but I'l1l try to go
through it pretty fast.

I want to make it clear, of course, that the
lawyers drew this chart, not the client.

THE COURT: Okay.

MR. HARRIS: On the other hand, the client has
some understanding, of course, of patent things, and he knows
what he thinks he invented, at least, and is in a position we
believe to talk about his own invention.

THE COURT: Okay.

0 Okay. Wéuld you direct your attention to the literal

infringement chart, Plaintiff's Exhibit 9, the first page.

!
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R L 46

And what I would like for you to do is torverifyﬁéhaﬁ No. 1,
claim element, right out of the claim, is in both the
plaintiff's claimed device and the defendants sold device.
Could you do that?

A Yes, absolutely. Same type of basic buinerisystem and
direct copy of our ember bed burner.

0 And then after the introduction we come to "an elongated
primary burner tube, .including a plurality of gas discharge

ports." Can you focus on that for us?

Well, it's basically the same type burner system.

Well --

Primary.

Is it painted purple or zebra color?
The burner itself is blue.

It's black, it's dark, isn‘t it?

o0 oF 0 ¥ 0

Yes.

Q The primary burner tube, if you could help us in that

regard as we go along, we have some colors on it.

A Yes, it would be black or dark blue.
0 Do you find the same thing present?
A Yes.

Q Go to the next page of the exhibit.

Then we have a secondary coals burner, elongated
tube positiocned forwardly of the primary burner tube.

Not to lead too much, but can you tell me what's

-

— s .
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red and what's blue? =
A It's the ember bed burner in red locations.

Q And the primary burner is, of course, blue?

A Blue, correct.

So you find the same thing there?
Yes.
Literally and exactly?

Yes.

Lo O - A o)

Then we go to a support means for holding the elongated
primary burner tube in a raised level.

A We call it burner pans.

Q I'm sorry. Primary burner tube is the way it reads in a

raised level relative to the forwardly positioned secondary

coals burner elongated tube. You might want to read that
again to yourself. It's a mouthful for me.
A The secondary coal burner elongated tune positioned

forwardly on the primary burner tube. It's the same in both

cases.

Q What makes you say that?

A Well, look at it yourself.

Q What is the support means for holding --

A It's the burner pan. It's steel pan.

Q The green pan; is that right?

A The green pan.

] Both of them_have the green pan. 2And then you have the

® - - - -
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blue burner we've been to before, don't you?

y:y Absolutely. Yes.

Q And the blue burner is supported in both instances by
the sides of the green pan, right?

A Yes.

0 Then we have the secondary coals burner elongated tube
including a plurality of gas discharge ports. 2And I must say
those are very hard to¢ see, but it's inherently true that

both of them have those ports, true?

A True.

Q You have to have the ports to get the gas out?

A Correct.

Q Going to the next element. The elongated primary

burner tube and the secondary coals burner elongated tube
communicating through tubular connection means wherein the
gas flow to the secondary elongated coals burner tube is fed

through the primary burner tube and the tubular connection

means’?

A That's correct.

Q Boiled down, what does that say?

A It's just a copy.

0 Well, kind of boiled down, it says something that

happens, though. What happens? You have the elongated
burner tube, secondary coals burner tube. That's the ember

thing, isn't it?

~_ JT-APP 0981
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49
A Yes.
Q And they communicate where the gas can go to the
secondary after it's fed through the primary. Isn't that
what 1t says?
A Yes. Provides the burner system.
0 Right. And that true or is it true in both?
A Yes.
Q Then the element is a valve for adjusting gas flow to
the secondary coals burner elongated tube position in the
tubular -- I can't read it myself. I'm sorry. -- in the
tubular gas connection means. Is there any question about
the valve?
A No question. It's the same concept.
Q Adjustable valve in both cases?
A Yes.
Q And they show an extending or we show for them an
extending stem over on the right under defendant's sole
device. Do you see that?
A Yes.
0 What do you do with the stem most of the time?
A You pull it out when you get through adjusting the flame
would be the normal thing to do.
0 It's just something to actuate the valve?
A True. Correct.
Q Then we come to the primary burner tube being in

"-  YyT-APP 0982__
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communication with a gas source with a gas flow cont¥cl means

variant for controlling gas flow into said primary burner

tube.
A Same in both cases.
Q Any doubt about it?
A Absclutely none.
Q Okay.
MR. HARRIS:' Would you give me one minute, Your
Honor?
THE COURT: Sure. We're ready for a break,

anyway. We'll take --

MR. HARRIS: That sounds good.

THE COURT: We'll take a 15 minute break.

(A recess was held at 10:30.)

(Resume at 10:45.)

MR. HARRIS: We now come to claim 2, though there’'s
a point I may want to go back to on claim 1 later. I'll be
quick on claim 2.

THE COURT: COCkay.

MR. HARRIS: The court, of course, understands that
if you have a dependent claim, it's required to have all the
elements of the main claim 2.

THE COURT:  Right.

MR. HARRIS: But just to remind all of us of that

and the witness.

. JANET E. WRIGHT, CSR, -RPR .
FEDERAL DISTRICT COURT - DALLAS, TEXAS

ST-APP 0983

e

T . @ . |

| A | ([ . |

il



N

. N e

10
11
12
13
14
15
16
17
18

19

.20

21

22

23

24

25

BLOUNT - Direct

BY MR. HARRIS:
Q No. 2, Claim No. 2, states, "The gas fired artificial
logs and coals burner assembly according to claim one where
in the support means for the primary burner two is comprised
of an open frame pan for supporting the primary burner tube
in an elevated position relative to the fireplace box."
Would you loock at that carefully, please, and see
if you can find that, that language covers the defendant's
sold device?
A The same as ours, yes.
Q We jump to claim 5, and in 5, "The gas fired artificial
logs and coal burner assembly according to claim one wherein
the secondary coals burner elongated tube is substantially
parallel to the primary burner tube and has a smaller inside
diameter than the primary burner tube with the valve
adjusting gas flow for coals burner and forwarding heat
radiation from the fireplace. =
A It's the same in both cases, both our products.
Q In other words, the claims don't talk about just the
product, the claimed device, right?
A The same.
¢ Is the same as what defendant sells.
You will notice in this one that it talks about a
smaller inside diameter. It brings up the fact that the

ember burner is not as .large an element, doesn't have as

—=_ JT-APP 0984
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large a diameter as the main burner?
A It's smaller, yes. Quarter inch.
0 Going to 7. And abridging it a bit, "Wherein the

elongated primary burner tube and the secondary coals burner
elongated tube are spaced apart on different flames at from

about 4 to about 8 inches.™"

A That's correct.

Q What does that mean? Does that mean they're separated?
A Yes. Coals --

Q Does that mean they're separated vertically or
horizontally --

A Horizontally.

Q -- in that particular case?
A That's right.
Q By the way, there is a certain amount of vertical

separation that's present in some of your claims, isn't

there?
A Certain amount of vertical difference? Yes.
Q Vertical separation between the ember burner and the

main burner?
A Yes, ves.
Q We'll come back to that.
No. 9 again is a dependent claim, and getting to
the heart-of it, it says, "Wherein the secondary coals burner

elongated tube is adjustable in height relative to the floor

“JT-ARP 0985 -
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e, 53

of the fireplace and the elevated primary burner tube."

Does that have to do with the ability to crank them

or turn them up?

A Yes.

Q And by "them" I mean the ember burner?

A Burner, yes.

0 You both have that ability?

A Yes.

Q Going to 11, "Wherein the primary and secondary burner

tubes have apertures from about 1/32nd inch to about one
eighth of an inch.® And T promise you I don't have the

foggiest notion what those diameters are myself. Do you

know?
A Ours is 32nd. I think theirs is approximately the same.
0 And 12, another dependent claim. "Wherein the gas flow

adjustment valve has a removable handle, the gas flow
adjustment allowing a variety of settings from full closed to
full open."

That's open and shut, in fact, isn't it?
A Same in both cases.
0 Okay. I'm about to throw 13 away. Here we go.

"Wherein the connection means is comprised of a

. connector attached to the terminal end of the primary burner

tube at the first end of the connector and attached to the

second coals burner elongated tube to a connector second end

-

—
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54

with a valve interposed between the primary burner®tube and
the secondary burner tube.®

What's that language all about?
A Well, it's the same in both case.
Q It may -be the same in both cases, but I.asked you what
it was all about or what were the same basically.
A I don't really understand what your question is.
Q All right. What does the claim say to you? What does
it mean to you? That's all.

Let me read it again.

A Well, both connectors from the basic primary burner to

the ember bed burner is what it means to me.

Q With a valve interposed?
A Yes, with a valve and connectors, hardware.
Q 15. "The gas fired artificial logs and coals burner

assembly according to c¢laim 1 wherein the open frame pan and
primary elongated burner tube is positioned under an
artificial logs and grate support means." Do you read that
as inveoiving logs also?

Yes, it's a burner system and a iog system.

Is that a claim that expands to cover full combination?
I would think so, vyes.

And so it covers the whole works, doesn't it?

Whole ball of wax.

(ORE o N .

And do -- does the defendant's device that's sold meet
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J— 55
that language in claim 157
A The same, yes.
Q Claim 16, "The gas fired artificial logs and coals

burner assembly according to claim one wherein the primary
elongated burner tube is covered with sand and the secondary
elongated burner tube is covered with sand, mica and fibrous

materials which simulate coals and ember burners?

A You need to talk a little bit more distinctly, please.
0 Can you not hear me?

A Not too well.

Q Let me take this thing off. 1It's a trade off, it looks
like.

A There you go.

Q I beg your pardon.

"The gas fired artificial logs and coal burner
assembly according to claim one wherein the primary elongated
burner tube is covered with sand and the secondary elongated
burner tube is covered with sand, mica and fibrous materials
which simulate coals and ember burners."

:Does your patented system and their sold device
have the same thing?
A Yes.
Q That's done by both?
A What?

Q That's done in both casesg?

—_ JT-APP 0988
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A Yes, that's correct. <o
Q I'm happy to announce there's only one other.
A Thank vyou.
Q “A gas fired artificial coals and ember burning

apparatus suitable for attaching to a gas fired primary

artificial log burner tube, said primary artificial log

burner tube having a terminal end comprising a secondary
coals burner elongateq tube."

Didn't let me confuse you. The sentence that is in
the frames below 17 is a part of 17. You with me?
A I'm with you.

Q Okay.

Can you make a comparison?

A It's the same. 1It's a copy of ours. The same.

About as close a copy as you could possibly imagine.

0 What's that, sir? I'm sorry, sir.
A It's about as close a copy as you could imagine.
Q I want to revert to one point on Claim 1. May have

passed over it too quickly in view of the position I've heard
the other side take in this matter.

There is a phrase in claim one that says, "A
support means for holding the elongated primary burner tube
in a raised level to the forwardly positioned secondary coals
burner elongated tube." |
I think I

. And when I asked you about a comparison,

focused on the idea that the main burner was supported on the

b
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1 shoulders or sides of the pan. e
? 2 A That's correct.
3 0 Do you recall? However, reading it quite carefully it
]
( 4 says, "In a raised position." I'm sorry. "In a raised
‘ 5 level relatively to the forwardly posiﬁioned secondary coals
! 6 burner elongated tube.®
[ 7 And my question is, is your patent and invention
| 8 actually utilized to where it has a raised position for the

: 9 main burner and the lower position for the forward ember
I 10 burners?
‘ 11 A Yes.

I 12

@)

This doesn't have to be six foot, does it?

13

e

Absolutely not.

f 14 But it is different?

O

15 It is raised, yes, higher.

= o]

17 Yes.

18 MR. HARRIS: I'm not quite through, but give me
19 one more second.

20 THE COURT: Okay.

21 {Pause)

22 MR. HARRIS: Thank you.

23 If you'll hand me what I've omitted, I'll put it

24 here. I thought I had finished 17.

25 . Is this not -- speaking to my cohort here -- part

. JT-APP 0990
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of this? LT

MR. PARKER: Yes, sir, and you start there.

Q What I have done is to omit the second element of claim
17, for which I hope I will be forgiven.

It reads, "A connector means for connecting said
terminal end and communication with the secondary burner
tube, the secondary burner tube position substantially
parallel forward and below the primary burner tube. The
connector means have been interposed between the primary and
the secondary burner tubes, a gas flow adjustment valve."

It does have color coding for it, you'll note.

A Yes,

Q Bearing in mind that we had talked earlier about the
first part of the claim, can you tell me what the comparison
is between the claim and the scld structure?

A Well, the construction is the same as the claim. I
don't know what vyou're looking for beyond that.

Q Okay: Let me make it clear on Claim 17 that the reason
it's so relatively wordy is becausge it is an independent
claim. We have covered two of the elements now, and I had
almost let one of them go.

The last element is now on the screen, and it

reads, "Primary and secondary burner tubes having a plurality

of gas discharge ports. A gas distribution ports of the

secondary burner tube directed away from the fireplace

~ JT-APP 0991
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l BLOUNT - Direct
s
I ’ 1 opening."
]] 2 Can you make a comparison of Claim 17 as a whole to
l | 3 the sold structure?
% 4 A Well, we turn our jets away from the fireplace opening
I -! 5 for better ignition of ember bed burner. I think I heard
| 6 earlier that they said their jets are straight up for some
l ‘ 7 reason.
I B 8 Q Um-hum. Well, what did the claim say?
: 9 A Our claim says it's away from the opening.
I ; 10 Q And it says directed away from the fireplace opening,
/I
! 11 doesn't it?
l i 12 A That's correct. Yes.
13 0 Can you discern a difference between toward and away?
I ! 14 A Well, towards you and away from you would be my
I | 15 interpretation of it.
| 16 Q Well, if I walked that way, I would be walking away from
I ( 17 you, wouldn't I?
} 18 A That's correct.
19 Q And if I walked that way, I would be walking towards
20 you?
- 21 A You're correct.
272 O I am going to summarize the idea of function, way and
i 23 result by just simply asking you a few questions rather
24 putting a group of photos up.
25 A All right.

i
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Q On an element by element basis, do you belie#e'thét
they, meaning Peterson, accomplish the same thing in the same
way to get the same result?
A Absolutely, ves.
Q And away from an element by element basis looked at
overall, do you believe that they do the same thing in the
same way to accomplish the same result?
A Yes, a direct copy.
0 I will at this time introduce an equivalence chart, but
I see no reason to burden you with it.

MR. HARRIS: Plaintiff's Exhibit 21, Your Honor,"
just for your interest,

THE COURT:  Okay.
0 One thing, could I direct your attention to the overall
function of bringing the flame out front and doing it in such
a way as to enliven the embers to make them beautiful and

realistic? 1Is that not a major purpose --

A Yes.

Q -- ©of what you do?

A Yes.

0 And is that not apparently what they also do?

A Yes, absolutely. Yes.

Q I would like to change over to a rather different topic,

and that ‘has to do with the effect that the infringement may

have had on your company financially. Okay?

~ JT-APP 0993
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l | BLOUNT - Direct
‘ 1 A Yeah.
I } 2 Q My first question is, was there a demand for the product
I 3 at the time their infringements became relevant?
; 4 A Yes,
l 4 .5 0 And to make that point, we have Exhibirt‘s 15 A, 15 B, and
! 6 19 A through H, which I believe are rather voluminous, and
I 1 7 with any luck we won't have to read very much.
i 8 We also have a summary chart which we have made
l { .9 from these other materials which come from your bookkeeping.
I | 10 As a matter of fact, vyou run the company, do you not?
i 11 A Yes.
' i 12 Q And you also in so doing supervise and run the
| 13 accounting department, don't you-?
I [ 14 A Yes.
, 15 Q And the records that you make regarding the sales and
l 16 anything else having to do with pricing or what not, are made
I ’ 17 in the regular and ordinary course of business, are they not?
| 18 A Yes.
l , 19 Q And they are made at about the time that the event
: 20 occurs?
I ' 21 A Yes.
; 22 Q And then finally the summaries that we have or the
I . .23 summary that we have is something that you've been over and
' i .24 agree 1is correct?
J 25 A That's correct.
1 |
' _*“_-—“_JT\A PP 09g4 -+~
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Q You caﬂ see it on the screen. CEBB, do you'khaawwhat =
that stands for?
A I should. Controlled ember bed burner.
Q Anyway, it's their device, isn't it?
A Do what.
Q Is it yours?
A 1 didn't understand your question.
Q Which is CEBB? That's you, isn't it?
A Yes.
Q Okay. And they're EMB, is that it?
A Something like that.
Q Okay. 1It's not very important, I guess.
Can you give us kind of a quick run down on the
quick run down that we have here?
A Well, it's just a breakdown of our sales by size by
year.
¢ Since 19997
A Since 1999. We moved -- I don't know whether we should

tell competition this or not, but we have doubled our sales
in 2000 over '99. And 2001 was a little soft, but 2002 is
coming back very strong.

Q boes this indicate to you some demand for the product?
A Well, there's no question about it. Why else would
people want to copy us?

Q Is it fair to say you expected perhaps is larger demand
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if you hadn't had the competition from Peterson? — =
A Sure.

MR. MONCO: I'm going to object, Your Honor. It
calls for speculation.

| THE COURT: That's overruled.

BY MR. HARRIS:
Q Do you know of any non-infringing substitutesg?
A Not anything that!s not infringing, no.
0] Well, speaking of infringing substitutes, too. Have
there been any significant number of those?
n We wrote five factoriesg, I believe, when we sent the
letter out to Peterson.
Q What?
A We sent five letters out, I believe, when we sent the

letter the Peterson. We heard people were going to work on

similar burners.

Q So who turned out to be the competitor?

A Peterson.

Q Are the others of any moment?

A They're moving in, yes. They all want to copy 1t

because the demand is there for the product.

Q When has that happened? Recently?
A Fairly recently, ves.
Q Between you and Peterson, can you tell me what you

believe your percent of the market is?

s JT{APP 0996
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$

A I don't know what their sales are. He wouldn’t Ftell mg? f
Q I'm sorry? ‘}
A We probably do 95 percent of it at this one point and |
maybe more.

Q So you're saying between you and Peterson, it's 95 -t
percent of the market?

A I would say so, yes. )

MR. MONCO: o I'm going to object, Your Honor. Lack

of foundation. He's speculating with Peterson sales. This ﬁ}

witness has no knowledge of that whatsoever.

THE COURT: That is sustained.
BY MR. HARRIS:
Q Do you have any information from the field that gives
you a basis to state what your percentage of it might be and
what Peterson's might be as the total?

MR. MONCO: Your Honor, I would like to object to
this guestion also. It not only calls for speculatiocn, but
it appears that counsel is trying to steer Mr. Blount into
rendering some type of expert testimony as being provided

with information on Blount -- on, I should say, the Peterson

Company sales, and that we're now starting to get into really !

speculative territory.
Mr. Blount has not been identified as an expert,
and I think where we're going is to render some kind of

expert opinion under Rule 701 which I think is prohibited

A

e -~
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R 65

because we're now getting into an area -- he's gegﬁiﬁé into
an area where you have to have some kind of expertise
established in order to do this kind of marketing type
comparison, what not. We would object to this. We have not
been provided with any expert witness to be rendered by Mr.
Blount which we think is required by the rules of evidence.
THE COURT: 1I'll overrule the objection. You may

proceed.

you may proceed. I've overruled the objection.
BY MR. HARRIS:
Q Ckay. Did you understand the question about inputs from
the field where all your people are?
A The input we have from our sales people in direct
contact with customers is, we have by far the lion's share of
the business, but Peterson has manufactured a copy of our
product and they've sold a lot of them. How many, we don't
know.

We do know of other people who are planning on
moving into this field because there is a big demand for this
type of a burner and will be after this is over, I hope.

0] And is that information what you based your statement on
earlier about having most of the business?

A Yes, that's correct.

0 As I understand it, you have testified that there aren't

any acceptable non-infringing substituteg?

~_ JT.APP0998

JANET E. WRIGHT, CSR,” RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS .




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

BLOUNT - Direct
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A I haven't heard of one, nor have I seen one.. Everybody
seems to be wanting to copy ours as close as they can because
it works.

Q Suppose that you had no competition from Peterson 1999
on. You have the warehouse capacity and manufacturing
capacity and sales capacity to handle the part of the market

that Peterson had in this product?

A That would not be a problem.
Q I don't believe I understood.
A That would not be a problem. We have much more capacity

to manufacture than we're currently running.
Well, do you have the sales capacity?
Yes.

The manufacturing capacity as well as warehouse?

Yes.

ORI =

So it's your testimony that you could have handled that
part of the market quite well?
A No question about it.

MR. HARRIS: At this time I would like to put up
Plaintiff's Exhibit 18 with supporting Exhibit 16. As we get
into some of these exhibits, they may get voluminous, so
we'll find a way to bypass them.

THE COURT:  Okay.

Q Now what we have here at the outset is a summary .

Plaintiff's Exhibit 18 ig before you, is it not, sir?

0999
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A (No response.) — =
Q Is Plaintiff's Exhibit 18 before you, sir?
A Yes. I'm sorry.

Q You have testified earlier, I believe, that the sales
figures, the manufacturing figﬁrES and in general all the
financial figures of the company were something that you were
ultimately responsible for and that it was in the regular
course of business for you to make and go over those records?
A That's correct.

0 And that while -- you supervised some other pecple
during that, too, didn't you?

A That's alsc correct.

Q All right. And that in so doing, you stayed up to date
pretty well?

A Yes.

Q Made entries at about the time that things happened and
generally made these records to rely on in the ordinary

course of businesg?

A Yes.

Q Now are we looking at a summary that comes from such
records here on page -- page. -- Plaintiff's Exhibit 187

A Yes, sir.

Q Can you explain it to us?

A Well,  we éhow our sales price to truckload distributors,
which is our very lowest prices. We show our cost for each

-
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product, and we extend ocut our prefit when we séll*fﬁgw ' =
package, which is about the only way to know it's sold.

0 You believe this to be correct?

A Absolutely.

Q This is‘Exhibit 18. Let me take up a point -with you. I

heard it said a while back that this was just an auxiliary
item and just sold by itself. What do people do, swat flies
with it when they buy it -or what?

2 I don't know what they do in the California area, but
not any other area I know of. It's sold always to go with
the log set.

Q It just doesn't have any other use?

A I've never known of anyone selling an ember bed burner
by itself or for what reason they would buy one.

0 Isn't it fair to say in the final analysis every time an
ember burner is sold, it goes on a log set?

A I would say so, vyes.

MR. MONCO: Object to the question, Your Honor, as
calling for speculation as to how Peterson's products are
sold. I think this is all indicated here, and again we're
getting into the expert testimony opinion being rendered on
the subject this witness has no knowledge whatsoever how well
the Peterson items are sold. So we would lodge an objection
on that basis.

THE COURT: Response to the objection.

-
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LT, 6 9
MR. HARRIS: Let me get this back on. Now.
THE COURT: Okay. Response to the objection.
MR. HARRIS: My response to the objection is, it

is so very clear that there's no possible other use for this
thing than to put on this assembly, that it's bound to go on
a log set every time one is sold. At least every time it's

sold by the distributor ultimately. It can go nowhere else.

Maybe that's an argument rather than him answering
a question, but he can verify, it seems to me. That's like
arguing with the law of gravity.

MR. MONCO: Your Honox, if I may have just a short
rejoinder on that. 1It's not a question of whether the
Peterson's accused ember plan booster is used with a pan.
The question here is, how is it sold? Is it sold as retrofit
unit in which case you're going to be selling approximately
20 dollar unit or are you attaching it with a pan, a main
burner, a log set and a grate? That is the issue here.
That's where these figures are coming from as opposed to
merely selling a 20 dollar item as priced here on this sheet.

And then what we would object to as far asg Mr.
Blount rendering any opinion as far as how Peterson products
are sold in the marketplace. That's the underlying premise
of this entire Exhibit 18.

There's been no foundation laid this witness has

the capacity to know that. That's not the issue. The issue

= _ JT-APP 49
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ig, how is this document sold in the marketplace? "I it sold
individually or as part of the unit? That's what we object
to be as far as Mr. Blount giving any testimony on that issue
as far as how Peterson products are sold.

THE COURT: Okay.

MR. HARRIS: I have a little more to say.

THE COURT: Okay.

MR. HARRIS: It seems to me that what happened is
that the distributors buy this item because it helps them
sell the bigger item, the log item. There in the point of
this story, they show people both. And what happened is that
every time that one of the ember burners is sold, it gets
sold along with the log set. Does it help sell log sets?
Probably very much help sell the log set. That's why there's
a demand for it.

Do you think that people buy these things, take
them home and install them themselves? The usual thing that
happens is, as I hope we have other testimony on, but the
usual thing that happens is people make a selection and they
like the combination, but they still have a choice. You
understand my point.

THE COURT: Okay. I do.

MR. MONCO: Your Honor, if I may, just a short
rejoinder. As Mr. Blount has testified, the pan and the main

burner have been staple articles of commerce at least forty

_ JT-APP 1003
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years. People can buy these things as retrofits and put them
on pans they've already sold in which case there would be no
convoyed sales of the logs and the grate and the burner and
the pan that counsel is attempting to introduce here.

The issue is, how is the Peterson product sold?
That's what they have to establish in order for the plaintiff
to get the kind of damages they're claiming down here. There
is no foundation. This witness is not qualified to testify
with regard to that, as to how Peterson product is sold in
the market. Counsel here is telling Your Honor how it's
sold. There is no qualification for that. This witness is
not qualified to be rendering expert testimony insofar as how
does the Peterson Company sell its accused unit.

That's why we object to this line of testimony.
Mr. Blount can testify as to how he sells his product, but
the basis of the damage claims here is they're claiming we
have sold Peterson Company's 3,689 units and it would have
sold accompanying with that the pan, the main burner, the
logs and the grate.

There's no foundation for that this witness can
testify About. That's our objection.

THE COURT: Okay.

MR. HARRIS: Your Honor, I would point out there's
an inducement case here, there's contributory case here,

there's claim 15 that includes the logs and everything else.

JI-APP 1004
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And we are in an area, of course, we're looking at what "size
damages would be involved.

But it would be a travesty in my mind for somebody
to take a fairly inexpensive item and that made a big
difference and get away with doing that féf nothing.

The one other thing I would say is that an
executive from Peterson has testified that that's meant to go
with the log, and every time you sell one of those here,

there's a log that gets used with it.

THE COURT: Ckay.

MR. MONCO: Your Honor --

MR. HARRIS: I have that testimony in his
deposition.

MR. MONCO: Your Honor, the Peterson Company sells
this unit as an accessory. 1It's separately boxed, and it's
separately priced and sold to distributors.

The G core burn, which is a pan with a main burner,
that's the Peterson staple article. That's separately boxed
and separately sold. The logs are separately boxed and
separately sold.

Whether or not this is used on a burner is not the
issue. The issue that sustains this claim of nearly half a
million dollars of damages is how is the Peterson product
sold? Is it soiled as retrofit? 1Is it sold individually or

is it sold with all these other units?

h 1005
ﬁ;ﬁT'A?P o

_JANET E. WRIGHT, CSR, RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS

(e SEuE Gous BEE SRR ok R D E s B O b b e =




[

[

10

11

12

13

14

i5

16

17

18

19

20

21

22

23

24

25

BLOUNT - Direct

S 73
And all we're saying, our objection is, that Mr.
Blount is not qualified to testify. There has to be a
foundation laid as to how this ig sold. Mr. Blount is not

in a position by actual knowledge to know how Peterson
Company distributors bﬁy and sell this product. That's what
they're saying.

If I bought a Peterson G 4 burner 10 vears ago and
I've got it in my house. And I've got the grate and logs and
what not. I go to the fireplace store, see the accused ember
flame booster. I say, I would like to have that. I should
buy that for approximately twenty dollars and bring it home
and put it on.

Now the combination of all of that, agree on the
claims if they sustain infringement? Yes. But the point
we're talking about here is damages, and the damages here is
a sale of the ember flame booster because Mr. Blount did not
obtain a sale that I bought ten years ago.

That's our point, Your Honor. It's the calculation
of the damages here. The figure that is used here is grossly
inflated, and the focus here should be on the accused ember
flame booster, which is approximately a twenty dollar item as
stated in Mr. Blount's own literature.

THE COURT: I'm going to overrule the objection.
You may'proéeed.

MR. HARRIS: Fine. 1I've actually forgotten where

. ~— JT-APP 1 006~
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I was. ST

Where was I?

THE WITNESS: Danged if T know. Ycu lost me.

MR. HARRIS: I think we already had the testimony.
The question was whether the testimony was appropriate or
not.

THE CQURT: Yeah. You were going over Plaintiff's
Exhibit 18 with him.

MR. HARRIS: Yeah. T would like to ask my friend
back here what the G 5 unit has on it.

THE COURT: Okay.

MR. HARRIS: Since we're cross examining each
other's lawyers. What's the G 5 unit?

MR. MONCO: G 5 unit, Your Honor, is a fully
assembled unit.

MR. HARRIS: He didn't say anything about that,
did he?

MR. MONCO: Your Honor, 1if I way finish.

THE CQOURT: Okay.

MR. MONCO: We have a G 5 burner that includes all
the logs and the grate, so on. Your Honor, we have sold
about 10 of those units. That is not going to sustain this
damage figure. 99 percent of the accused sales here are for

the ember flame booster. 10, I mean literally 10 sales

comprising probably less than $3,000, $3,500 comprise the

TyT-APP 1007 - .
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- 1 fully assembled unit. coETTTTE
l 1 2 That's behind our objection. That's behind this
| 3 whole -- what is being done here is an attempt to try and
l 1 o4 state the Peterson Company sells their ember flame booster as
I - 5 part of a whole package. It sells separately packaged ember
1 6 flame boosters. It sales separately packaged G 4 burners.
l i 7 It sells separately logs.
: 8 Thisg 1is very critical about this point, Your Honor,
l } .9 because it has to do with the whole scope of damages. And
. 10 there's no evidence this witness can present on that issue.
l | 11 We would strongly object that this witness testifying and
l } 12 speculating as far as what and how Peterson Company sells its
13 products.
l l 14 THE COURT: The witness will be subject to cross
' 15 examination.
l ' 16 MR. MONCO: He will.
. 17 ‘ THE COQURT: You may put on additional evidence in
l ! 18 this regard, also.
l B 19 MR. MONCO:  Thank you, Your Honor.
| 20 MR. HARRIS: Exhibits 15 A and 15 B and 19 A
l | 21 through H all relate to the back up paper that goes to this
: 22 summary that we just talked about.
I : 23 THE COURT:  Okay.
i 24 . MR. HARRIS-: And so spare us, please. However, I
' ‘ 25 do want them admitted just in case somebody wants them some
' JT-APP 1008
- _-L- v . - 0
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day. R
THE COURT: Okay. I will admit those exhibits,
BY MR. HARRIS:
0 We've discussed the point, but I would like to summarize

it, that there's no other real use for your ember burner or

that assembly other than a gas fired fireplace, is it?

A I can't think of a possible other use.

0 And it's not a staple article of commerce, is it?

A No.

Q And you sent notice to Peterson Company that they were

infringing back when. So they knew what they were doing at

least after late '99, didn't they?

A Absolutely, ves.
0 And, yes, we certainly would agree that the various
claims you've gone over are such that what you do sell,
whether it's a little bit or a lot of the overall
combination, we can agree, can't we, that that's a very
substantial part of the invention?
A Yes. It's getting stronger all the time.
Q My cohort thinks there was some confusicn of the
testimony about the way the gas distribution ports of the
secondary burner unit were directed away from the fireplace
opening.

. How do you understand they are directed? Our

ports, vyour ports?

(omlk B mm b B e B e
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A Do what? o
Q How are your ports directed?
A Away from the front of the fireplace towards the back of
the fireplace towards the primary burner for good ignition.
Q Is it away from the fireplace if it goes down?
A No. It could go either way if it's facing down.
Q What?
A If the jets are facing down, the flame could come out
either side.
0 But if the jets are facing down, it isn't toward the
front of the fireplace, is 1it?
A No.
Q I just want to be sure we're clear on that because it's
one of their points.

MR. HARRIS: That's all T have of this witness
for now.

THE COURT: Okay. Cross examination.

MR. MONCO: Your Honor, if I may can I request
from the court maybe a three to five minute break before I
start my cross examination,

THE COURT: We'll take a five minute break. Then

we'll resume.
(A recess was held at 11:35.)
{Resume at 11:41.)

THE COQURT: Have a seat, please. Cross

UT-APP 1010
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examination.
MR. MONCO: Thank you very much, Your Honor.

CROSS-EXAMINATION

BY MR. MONCO:
0 Mr. Blount, I would like.to show you what's been
identified as Exhibit D No. 2 which is your original patent
application numbexr 08,061,727 which was filed on May 17th,
1983.

Do you have that on your screen in front of you,
Mr. Blount?
A Yes, I do.
Q Now that original application, if I may have back to the
first page, please. That application was entitled a
controlled ember bed burner, correct?
A That's correct.
Q Okay. And that application, which we've identified as
Exhibit D 2, was prepared by you personally without the help

of an attorney; is that correct?

A No, it's not correct.

o] Who prepared Exhibit D 2, the application?

A Another attorney who was not a patent attorney.

Q Okay. And did you review the application before it was

submitted to the patent office, Exhibit D 27

A Yes. . But I'm not a patent attorney, either.

0 Had the attorney who prepared the application been
JT-APR-1011
4 .
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admitted to practice before the patent office to 955;2 =
knowledge?

A No, not that I know of. I don't really know.

Q Okay. And I would like to turn now to Exhibit --

Defendant's Exhibit D 2 and production number 000142. And
those are two claims which were the only two claims which you

submitted with your original patent application, correct?

A I don't recall for sure.
Q You don't recall if those --
A I don't have it before me, and I don't recall everything

that was in the original application.
Q Okay. And is it correct that both of these claims were
rejected by the patent office after they were submitted?
A I don't know if they were rejected for this reason, no.
Q Okay. Why don't we turn to page 000148.

Do you have that in front of you now?
A Yes.
Q You see there that's a patent office action. Your name
is identified up there. Could we go back to the first page,
please. Your name is up there, Golden Blount, and that's
your application filed May 17th, 1993, correct?
A Yeah.
Q And down below there's a summary of the action, and it
has two claims pending. And both those claims were rejected,

1 and 2. Do vou see that?

b

- e
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A That's correct. T
0 If we could turn to the next page, 149. The examiner
suggested to you, did he not, on there that "Applicant is
advised to obtain a registered patent attorney" and suggested
the location where you can obtain the services of- a
registered patent attorney?

A Yes.

Q Okay. And then farther down on page 149, claims one and

two, third paragraph were rejected as being an improper form

and being indefinite. Do you see that?
A I can see it, ves.
Q And in addition to that, the examiner rejects your

claims as being obviocus, so they were cited prior art

references, correct? Let's turn to page 150 on that.

A That's what he said at the time, yes.
Q Okay. And let's go down to the last two paragraphs on
that page. 8o there were three prior art references, and

they were cited as the basis for rejecting your patent
because they all show separate burner sections, et cetera,

claim to the artificial embers, correct?

A The officer didn't understand.

Q Is that what the patent office said in this document?
A According to this.

O Okay. Now then on April 24th, 1994, after receiving

that initial rejection, did vou hire a second attorney to

- H-RPP 1013 e
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prosecute the next application in your file hiétég;;‘ =
A Yes.

Q Okay. And you hired Mr. David Carstons of the firm of
Harris, Tucker and Hardin?

A That's correct.

Q And if we could, please, turn to Exhibit D 3. And that
is the second application which you filed; is that not
correct?

A That 's correct.

0 Okay. ©Now the in the first page right there, there's a

new title to your application, correct? And it's titled,
Supplemental Burner for Retrofitting to an Existing Gas Log
Burner Assembly. Do you see that?

A Yes.

0 So you're characterizing your invention by the title as
a retrofit supplemental burner?

A It can be retrofitted, ves.

Q It can be, okay. And indeed according to this, this is

the way you intended it to be used, correct?

A Not necesgsarily. This is the attorney's idea.
Q This was reviewed by you, was it not?
A I probably did, but I don't believe and I don't even see

why this is important at this time. The patent was granted,

you know:

MR. MONCO: Your Honor, I would move to strike the

—~—
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last portion of that answer. AU =
THE COURT: That's overruled.

Q Okay. Now this application was characterized if we

could turn to page 166 of Defendant's D 3. This is

characterized as continuation-in-part application, correégé

A Would you repeat that, please?

Q I'm sorry. If you'll turn to page 166, and you'll see

in front of you the first paragraph which is being enlarged.
This is pair tide as.continuation—in—part application for
your prior application, correct?

A Yes.

Q And that is called a continuation-in-part because your
second attorney added some additional disclosure in this
second patent application of yours that was not in the first
application, correct?

A It appears so.

Q And if we could, I would like to turn to page 167 of
Exhibit D 3. And you have a reference on here down in the
last paragraph to the Shimek patent 5000162. That's a patent
that was disclosed or identified by the examiner of your
previous application, correct?

A That's correct.

Q And here you're offering an explanation to aistinguish
the shimek reference over your own applied-for invention,

correct?

JANET E. WRIGHT, CSR, RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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A Totally different burner. o =
0 Let's take a look at Exhibit D 7, which is the Shimek
patent .

0 And the Shimek patent shows two burner pipes which are
identified as numbers 8 and 27; 1is thét correct?

A If you say so, yes.

MR. MONCO: May we have the next figure of the
Shimek patent.

o] Take a look at figure 2 of the Shimek patent. There we
go.

And so in addition to a U shaped burner which is
shown in the Shimek patent, burners 8 and 27, pipe 18 is
connected to the two burners; is that not correct? TI'm
sorry. Turn to figure 5. I apologize. Please turn to
figure 5.

A It was a totally different burner system.

0O It shows a multiple burner, does it not?

A Yes, it does, but doesn't have ember bed burner at all.

Not even similar product.

Q It shows a double burner --

A It's not even similar product.

Q -- with the rear burner elevated above the front burner;

is that correct?

A Yes. -

Q Okay. Well, that's similar to your product, is it not?

e
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A No. T
Q Wait a minute.
A You wait a minute.

MR. HARRIS: Your Honor, I object to arguing with
the witness.

THE COQURT: That is sustained.

MR. MONCO: I apologize, Your Honor.
Q Does ycur burner have an upper burner and lower burner?
A As a primary and secondary burner.
Q Okay. That's two burners, correct?
A Yes.
Q Okay. So in that sense it's -- it has -- the Shimek

patent has those two elements the same as your patent?

A Not at all, not at all. Totally different application.
0 I'm not asking about the application. I'm asking about
the elements.

A They had a U shaped burner. They did not have some of
the other component we have in ours. It did not illuminate
any coals in front. 1It's totally different burner. Once the
patent officer understand that, he granted our patent.

MR. MONCO: If we could turn back to the front
page of the Shimek patent, first page. If we could have an
enlargement on the title. |
0 So the title of the Shimek patent is, A Clean Burning,

Glowing Ember and Gas Log Burner System, correct?

——

T=JT-APP 1017 -

_JANET E. WRIGHT, CSR, RPR- -
FEDERAL DISTRICT COURT - DALLAS, TEXAS

12

[—— -

,
[N



J

t

—_——

R}

¥

!

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BLOUNT - Cross

s 85

A That's what it says.

0 So Mr. Shimek here, his product is directed to providing
a glowing ember in a gas log fire, correct?

I would say that.

Now turning to page 168 of your applicaﬁion—D 3.

Sir, may I ask you a question?

No.

A o - -

Can T be permitted to expand on the reasons why this was
not a similar product? You're picking straws here and there

and trying to put it together.

MR. MONCO: Your Honor, that would be
inappropriate.
THE COURT: Your attorney will ask you that on

redirect.

THE WITNESS: Okay. Thank you.

MR. MONCO: If we could turn to and we have in
front of you Exhibit D 3, page 138, in attempting to
distinguish the Shimek patent.

MR. MONCO: Can I have an enlargement on the first
two paragraphs, please.

Q The highlighted portion that you see there states, it

cannot be retrofitted to an existing pan burner which by far

are the most common burner in use.® Do you see that?

A Yes.

Q So_that's an advantage to your product that you're
—IT-App 4 01
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alleging to the examiner they can't be retrofitted; is that86
correct?

A That's true, one of the reasons.

Q So your product is intended to be used in a retrofit

type of a manner, correct?
A Not necessarily.
Q I didn't say that. This is your attorney making these
arguments to the patent office and characterizing your
product as being a retrofit. BAnd I'm asking you, isn't that
the way you intended your product to be used, as a retrofit?
A No. Just says --
Q Is your attorney making a false statement here?
A It just says theirs cannot be retrofit.
Q So it says, cannot be retrofitted to and existing pan
burner which are by far the most common in use.®
A Are we talking about the Shimek burner?
0 That's an arguﬁent to distinguish your product over
Shimek that was made by your attorney, correct?
A Cannct be retrofitted.
Q That's right, and your product could be. That's why it
was titled Retrofitted Burner, correct?
A Can be, but not --

THE COURT: Let me interrupt both of you. Don't
talk at the same time. The court reporter can't get you

down .

—=_ JT-APP. 1019,
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Let's go ahead and break for lunch. We will resume
at 1:15.

MR. MONCO: Thank you, Your Honor.

{A recess was held at 12:05.)

(Resume at 1:13.)

THE COURT: You may proceed.

MR. MONCO: Thank you, Your Honor. If I may.
We're going to try to work with the monitor so we have all
the pages for mine as well as the witness. We'll try to do
that as quickly as we can.

THE COURT: Okay.
BY MR. MONCO:
Q When we left off, Mr. Blount, we had just gone over
Exhibit D 3, page 168, which you have in front of you. And
we had stated that the existing pan burners cannot be -- I'm
sorry. That the Shimek patented device cannot be retrofitted
to existing pan burners which are by far the most common
burner in use. That's where we left off, correct?
A That's correct.
Q Okay. Now in the second paragraph also appearing down
on the very last line, the last sentence reads, "Moreover the
flow of gas into the second branch cannot be regulated."
That refers to the fact that the Shimek patent did not have a
secondary valve for the lower burner, correct?

A That's correct.

JANET E. WRIGHT, CSR,” RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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o} And then going farther down on page 168 to the next
paragraph, you distinguished the Karabin U.S. Patent number
5052370 down on the last line which is highlighted there
again stating that the flow of gas to the secondary burner
agsembly cannot be controlled. Also, the Karabin burner
assembly is only sold as a unit and cannot be retrofitted to
an existing pan burner, correct?

A Also correct.

Q And then turning to page 169 of Exhibit D 32 in the
first paragraph, you distinguished the third reference which
was to Beal U.S. Patent 5081981 looking down to the
highlighted sentences again repeating for the third time that
the Beal system is a complete system and not a supplemental
burner which can be retrofitted to existing pan type burner
system; is that correct?

A That's correct.

Q Also as with Shimek and Karabin, you distinguished Beal
by the fact it did not have a second gas valve to control the
gas going intoc the second burner, correct?

A Yes.

0 Now if we could turn to pages 175 through 177 of Exhibit
D 3, and I believe those will come up on the becard
momentarily. You submitted with this second application a
total of 18 claims, correct?

A I believe that's correct, vyes.

~JT-APP 1021
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o) Okay. BAnd in the first office action for the -- for

this second application of yours, the examiner rejected all

18 claims, correct?

A I'm not sure.
0 Okay. If we can, may we have page 188 of Exhibit D 3.
Okay. Now that's -- and you recognize that as an

office action from the patent office on this application and
the page which has been enlarged in front of you showing all

18 claims had been rejectedr

A That's correct.
0 Okay. Now if we could turn to page 190 of Exhibit D 3
which is in the office action. That shows that the examiner

rejected your claims 1 through 18 under what's identified as
Section 103 as being obvious in view of the Iklor patent in
view of Peterson and Henry. Do you see that?

A Yes.

Q Now if we could have, please, could we just turn to

Defendant's Exhibit D 8, which is Iklor issued July 23, 1991.

And that's the Iklor patent that was cited as the main

reference against you. Do you see that?
A Yes,
Q Okay. Now if we can turn -- first of all, briefly

identifying. The Iklor patent shows a top burner and a lowe
burner, corréct?

A Correct.

r
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30
Q It's got a burner pan, correct? ST
A That's correct.
Q Okay. And it's got a grate, correct, for the logs, to

hold the logs?

A Yes.

0 Okay. And the lower burner, I should say, which is
identified as 18, that's positioned below and to the front of

the rear burner which is identified as 12, correct?

y:y That's correct.

Q Now if we could turn to column 1 which would be the
third page -- first page of text back up. There we go, right
there.

If we could have a highlight on the first three,
four lines underneath Background of the Invention. Right
there. Right.

That says, "A gas fire burner for fireplaces are
well known. 1In a typical gas fired burner, the device
comprises an upper burner including an upper tubular pipe and
a lower burner including a lower tubular gas pipe."

Would you agree that was well known in the art at

the time Mr. Iklor said that?

A I don't know if it was well known, but go ahead.

Q I'm sorry. I didn't hear your answer?

A I don't know if it was well known.

Q Well, he is identifying it in the background of the

. JT-APP 1023
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i 1 invention, so he's identifying it as being in the prior art.
l ”] 2 Would you agree that was in the prior art?
l | 3 A Yes.
“! 4 Q And the next, if we could go down to the next maybe
I _ 7 5 three or four lines down beginning with the word gas to the
6 lower tubular pipe. Starting with that sentence reading,
I N 7 "gas to the lower tubular pipe is fed through the upper
| - 8 tubular gas pipe and then through the regulatory orifice at
l i 9 this junction. This regulatory orifice is most preferably at
l N 10 No. 53 orifice or can alsoc be a number 56 orifice.™®
! 11 My question to you, Mr. Blount, first of all is,
l J 12 it's correct that Mr. Iklor is describing the same flow of
! 13 gas through the upper burner down to the lower tube that you
' ( 14 follow in your patented device correct?
‘ 15 A They don't have a valve.
I fl 16 0 I understand that, but I'm describing the flow of the
l 17 gas. The flow of the gas in the Iklor patent moves from the
/ 18 upper tube down to transit down to the lower tube?
I 19 A That's correct.
-‘ 20 0 And that's the same gas flow for yours, correct?
I B 21 A Yes, it doesn't serve the same port.
: 22 Q Sir, referring to the orifice, a No. 53 orifice, but
l - 23 can also be a No. 56. So Mr. Iklor is talking about two
I 24 different .sizes of orifices to permit the flow of gas to the
A 25 lower burner, correct?
1 |
; ~_ JT.APP1024
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A Yes. —————

0 Okay. And then moving onto the next paragraph, which I
would like to have for the entire next paragraph highlighted.
This states, "The lower tubular gas pipe generally running
horizontally above and along the length of the fireplace
grate. Silica sand is placed on that great in an amount
sufficiently to control the lower tubular gas pipe.

“"As the pressurized gas is discharged with the
lower pipe, it moves upwardly through the channels in the
stand created by the gas. After the gas is ignited, the
resulting flames create with the aid of artificial logging- -
and other visual aides the illusion of a conventional wood
burning fireplace is glowing embers and sand."

Do you see that?

A Yes.
o} That's exactly what your device does, isn't it?
A Not exactly. We go out in front and eliminate the

coals. Hid under the grate.

0 He's talking about lower burner and upper burner?
A That's true.
0 And he's illustrating in it patents and talking about

having ember burners in his device, correct?

A Different result.
Q Well, I'm asking you what he shows here now?
A I see what you say. I can read it, too. I agree that's

JANET E. WRIGHT, CSR, RPR -
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; 1 wiiat he says.
l ”} 2 Q Now when Mr. Iklor discloses using No. 53 or No. 56
(
I 3 3 orifice, do you agree you can vary the amount of gas that
‘I 4 4 goes through the orifice to the lower burner?
! k
l - 5 A You can.
. l 6 0 Right. And let me, if you know, is the number 56 larger
I “1' 7 than number 53 or vice versa?
! 8 A I believe it's vice versa.
| -5 0) Vice versa. Okay.
10 Now if we could turn to page 196 of Exhibit D 3.
I l 11 I believe claim one was amended up at the top -- I'm sorry.
I B 12 196 of D 3.
I 13 Okay. If we could have the entire first claim
' % 14 highlighted, please.
| 15 Okay. The top line reads, “A retrofitting assembly
l ’ 16 or adding a supplemental burner." Do you =zee that?
17 A Yeg,
l | 18 Q Okay. 8o vou are now amending your claims to
I ! 19 distinguish over the prior art by adding the limitation of a
20 retrofitting assembly, correct?
l f 21 | A Yeah.
. 22 Q Now if‘ we could turn to page 200 of Exhibit D 3. 1In
. " 23 response down at the bottom under Section C I would like to
; 24 have that highlighted, please, enlarged.
l | 25 In response to the rejection of claims 1 through 18
1 |
- :' T I
l - © T JT-APP 1026
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of Iklor in view of Peterson and Henry, you state f£hat- not
one of the references discloses a retrofitting assembly.
Also, not one was referencing, teaching or even suggest the
use of a valve between the primary burner and supplemental

burner to allow the user to limit the flow of gas to the

supplemental burner. Do you see that?
A Yes.
Q Okay. That's how you were arguing to distinguish the

Iklor reference in view of the Peterson and the Henry
references, correct?

A Yes.

Q And going to page 201 and the paragraph starting with

column 3, lirnes 9-17 right there. If we could enlarge that,

please.

The first sentence of that section reads, "The
orifice is fixed." And going down on this same further down
the sentence after the next one. "The orifice 24 in Iklor is

fixed preventing the user from varying the flow of gas and
thrust the height of the flame from the lower burner.

Moreover, the Iklor device is unsuitable as a retrofitting

assembly." Do you see that?
A That's correct.
MR. MONCO: May I have just a minute, four Honor?
- THE COURT: Yes.
(Pause)

-

—
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0 Mr. Blount, if in the Iklor patent instead éfyhaving two
separate and distinct orifices on his lower burner, if Iklor
had included a valve instead of different variations in the
diameter of the lower burner, would he have every element of

your invention?

A No.
0 Why not?
A He didn't eliminate the coals in the front. Tt's all

under the grate, his burners are, nothing out in front.
Haven't you seen it?

Q I'm asking about the elements of the device, not the
effect. I'm asking the elements.

If the Iklor patent had a valve instead of a
variable or instead of having different orifices as
suggested, would the Iklor patent show every element of your
claimed invention?

A I don't think that it would. Doesn't have a primary
burner pan, for one thing. Use a grate instead of a burner

plan. Ours is total unit. Theirs is another total unit.

Q Deesn't the Iklor patent show a burner pan?

A Shows a fireplace grate, as I remember, and a small pan
below.

0 Why don't we just turn back to Exhibit No. 8, which is

the Tklor patent?

A They have set tubes or grate.

JANET E. WRIGHT, CSR, RPR
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Q We have the Iklor patent right in front of you. Ish't96
element 46 the pan?
A I see it.
Q Isn't that a pan?
A It's not what they consider a burner pan. Uses a grate
instead of that for the primary burner. The whole thing,
flames come up through the grate, not --
0 I'm sorry. I copldn't hear the last.
A I don't agree with vyou.
0 What else did you say beside lacking a flame?
A Does it illuminate the embers in front of the grate in
front of the logs. 1It's all underneath the grate itgelf.
Like it's stacked here.
Q Doesn't the Tklor patent talk about illuminating embers?
A Not in front of the fireplace. Not the logs. No.

They may have it. I'm not sure.
Q Okay. But you don't know?
A I don't know. That's right.
0 Okay. Moving to --
A But they don't have a valve, do they?

Q Okay. Then after having submitted this, the amendment
to the claims in and your arguments with the Iklor reference,
the examiner again rejected your claims 1 through 18, didn't
he?

A As I recall, we did get a patent, didn't we?

JT-APP 1029
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Q If you would answer my question, please, I-wéuld
appreciate it so we can move this along.

The examiner rejected those arguments, didn't they,
the ones we are now reviewing?
A I'm not sure.
Q Why don't we turn to page 104 of Exhibit D 3.

Okay. That's the next office action dated October

2, 1995. Again, that. shows all 18 claims were rejected,

correct?

A That's correct.

Q And turning to page 206, the top -- let's say the top
paragraph up there. The examiner again states that

the -- that you are claims were cbvious in view of Iklor,

Peterson and Henry references, correct?

A I'm not sure if that's on my screen. Page 37

¢} Yes, the element that's being highlighted right now.
A Yeah, it wasn't on my screen a while ago. Okay.

Q I'm sorry. Let me go back to page 205 so we can put

this in proper context. Let's go back to page 205.
There's a heading there, states, Repeat of
Rejections Already of Record. You have that in front of vou,

and the examiner states 1 through 18 are unpatentable over

Iklor?
A Yes, I see that.
Q And then returning now to page 206. The examiner states

-
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that, "The modification of the prior art structure is to

incorporate the use of a connector for joining a small

diameter supplemental burner tube with the primary burner

tube and the use of a valve to control gas flow to the

supplemental burner tube to control intensity -of flame. It

would have been obvious to one of ordinary skill in the art.n
Isn't that what the examiner said?

A {No response.)

Q I'm sorry. Do you see where I was reading from?

I'm sorry. I just asked you if that's what the

examiner said.

A Yes.

Q Then looking a little farther down the page the examiner
made that action a final rejection, and then after the final
rejection you then, turning to pages 211 and 212 of Exhibit D
3, you modified and showing that modification to claim 1, you
modified the supplemental burner tube elements so the
connector would be attached to its proximal end, correct?

A I believe that's correct, yes.

Q Okay. Underlining, indicating you added that to further
distinguish over the cited references, correct?

A Yes.

Q That's your understanding. Okay.

And then also on page 213 of the remarks section,

_You then again reargued that the combination was not obvious,

jeapP 1031
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e 9 9

and particularly you state that the -- I'm 1ookiﬁg now at the
second paragraph on page 213. It states, "Applicant still
asserts that none of the references cited teach or suggest
retrofitting assembly to enhance the beauty and utility of
standard gas log assembiyl" Is that correct?

A That's correct. 1It's on the original application,
right.

Q And then in further support of your definitions you
submitted a declaration yourself, correct?

A I can't read what you have here.

Q I'm sorry. Let's turn to page 215, 216 and 217 of

Exhibit D 3. If this might help you because we're looking at

pages.
MR. MONCO: May 1 approach the witness, Your
Honor?
THE COURT: Yes.
Q Let me give you this.
Q Now -- I'm sorry. Make that 215, 216 and 217.

Page 215, 216, and 217 are a declaration that you

prepared, correct?
MR. HARRIS: Can we have them on the screen?

THE COURT: Sure.

MR. MONCO: Can you enlarge 215, please.

Q Okay. That's the first page. But you recognize pages

215, 216 and 217 as your declaration, correct?

p
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1090

A Yes. .
Q Okay.

MR. HARRIS: I can't read it.
Q I would ask you just to turn to page 217 of Exhibit D,
and that‘s your signature on that page, correct? -
A Yes.
Q And going back toc page 216, paragraph 4 of Exhibit D 3,

you identify a number of invoices and show a number of sales
of your CEBB which is your ember booster, correct?
A Right.
Q Ckay. And attached tc that -- attached to your
declaration, if I could ask you now to take a look at the
hard copy that's in front of you. The following pages after
your declaration, starting with 218 and going forward, please
take a look at these up to pages 238, those particular pages.
Those are additions that -- those are
supplements to your declaration attesting to what you
congider to be evidence of the long felt need of the product

and the market demand forx_,the product, correct?

A Correct.
THE COURT: You need to speak up.
A That's correct. Excuse me.
THE COURT: Thank you.
Q And following submission of these, your declaration and

vour amendment and then the supplements to your declaration,

-
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the examiner issued an advisory action again rejecting your
claims, correct?

A I believe that's correct.

0 I would like you to turn -- now we can go back to the
screen or the hard copy, whichever you prefer; but it would
be page 241 of Exhibit D 3.

That's the advisory reaction that's dated April
30th, 1996. If you look down at the bottom, the examiner is
again rejecting your claims 1 through 18.

MR. MONCO: May I have a highlight on No. 3 down

there, please. Thank you.

A That was the original claim, I believe.

Q You see that? He's rejecting your --

A Yes, application.

0 He's rejecting your arguments and also your declaration.

If we could turn to page 242 which is the next

page. Do you have that in front of you?

g\ I can't read it, but I have it in front of me, I
believe.

Q Okay. Going down to the bottom of the page starting

with secondary factors, I would like to have an enlargement
on that, please.

Okay. Now the examiner is stating that the,
"Secondary factor such as commercial success or measured in

light of the differences between the prior art and the claims

-
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at issue. Although applicant proposes to limit thé claims to
supplemental burner tube, the connector and valve attached
thereto only serves to open the proposed claims to a
different rejection. The essence of the invention is still
embodied in the idea of a supplemental burner tube which
connects to the remainder of the burner system by way of a
connector and which includes a valve to control the flow of
supplemental burner. _The prior Iklor patent shows all of
this except" -- turn to the next page "-- a distinct
connector and valve. The additional applied references to
Henry and Peterson teach. the combination of a connector and a
supplemental burner tube as well as the use of a control
valve to control the flow of gas to a burner tube. The use
of control valves in combination with gas burner tubes is so
well known as to not even require a reference to prove its
existence."

Do you see that, Mr. Blount?
A I see what it says, yes.
Q Then the following paragraph states, "The combination
of references when compared to the claims at issue leave very
little to differ over. Thus, the secondary consideration
when considered in light of this difference carried very much
less weight in effecting a decision on patentability."

Do you see that Mr. Blount?

A Yes.
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Q Okay. Then following this rejection, you-fiIéa“anothiEB
application, correct?

A That's correct.

Q Okay. I would like you to turn to Exhibit 4 which is

your third patent application Serial Number.08/6264§é filed
April 2, 13996. Do you see that?

A Yes.

0 Okay. And this again is another continuation in part
application of your second application, Exhibit D 3, correct?
We can turn to page 275 of Exhibit D 47

A That's correct, yes.

Q And the first paragraph up there identifies this as

continuation application, correct?

A That's correct.

Q Okay.

0 Okay. Then now turning to page 287 of Exhibit D 4.
MR. HARRIS: I may have misheard something. Is

that a continuation?

MR. MONCO: It's a continuation in part.
MR. HARRIS: That's not what you last said.
MR. MONCO: I would be happy to go over it again.

THE COURT:  Okay.
BY MR. MONCO:
0 Turning back to page 275 of Exhibit D 4. This third

appliication is a continuation in part application of your

-

—y
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previous application filed May 17th, 1931. I'm sorey:+
Strike that.

The present application is a continuation in part
application of co-pending application 08/276894 filed July
19th, 1994, titled Supplemental Bufﬁer for Retrofitting to an

Existing Gas Log Burner Agsembly. Do you see that?

A Yes,
Q So this is a continuation in part application again.
Okay.

Okay. Turning to page 287 of Exhibit D 4, can we

highlight claim No. 1.
Okay .

Claim Nec. 1 you added three additional

elements specifically to the claim. You added three
additional elements specific to the claim. You added a

support means, you added a secondary coals burner, and you

added valves for both the secondary burner and primary

burner, correct?
A Yes.
Q Now turning to page 304 and 305 of Exhibit D 4, the

examiner again rejected your claims focusing now on the, in

part, the quotation before the patent. If we could have
enlargement starting with claims 1 through 18 and going to
the bottom of the page. |

- Okay. And again the examiner is rejecting the

claims based on Iklor in view of Peterson; is that correct?

. JANET E. WRIGHT, CSR, .RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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A Yeah.
Q Okay.
Q And again the examiner is stating in that page that the

use of a connector and a supplemental gas valve would be
obviocus to a persén‘of ordinary skill in the art, correct?
A That's what they say, but no one ever did it.
Q Okay. Then turning to pages -- page 309 of Exhibit D 4,
you submitted an additional amendment, correct?
A Yes.
Q Okay. And if we could, I would like to turn to page 312
and could we enlarge the last paragraph on exhibit of page
312.

Okay. Starting with the third sentence it says,
"As specifically claimed in all of the rejected claims, the
claimed device requires a valve for adjusting gas flow to the
secondary burner. This valve is disposed in the connection
portion of the claimed device that connects the primary
burner tube to the secondary burner tube. Thus the valve for
adjusting the gas flow to the secondary burner tube is
between the primary and secondary burner tube in the claimed
invention."

And then continuing on on page 313, thg second full
paragraph, if we could enlarge that.

“"Iklor, et al, have been combined with Peterson and

Henry to reject the claims as originally presented. Peterson

-

—y
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does provide a valve for controlling gas flow into, a-single
burner tube. This valve is between the gas source and the
single burner tube. Henry does disclose a primary and
secondary burner tube that are joined together with a
connector. However, this combination of references in no way
suggests the incorporation of an additional valve between the
primary and secondary burner tubes. The only suggestion for
the incorporation of the secondary valve necessarily (sic)
comes from applicant's own disclosure. Clearly, by making
the combination of references as set forth in the official
action including the claimed invention, it is obvious this is
classic hindsight. Even if all the references are combined
as suggested by the examiner, there is still no valve
disposed between the primary and secondary burner to control
the gas flow to the secondary burner.®

Do you see that?

A Yeah.

Q 50 your argument to the patent office is now boiling
down to, there is no secondary gas valve between the primary

and secondary burner, correct?

A That's part of it.

Q Well, that's what's stated here, correct?
A That's what's stated here, vyes.

e That's correct.

MR. HARRIS: Your Honor, if the witness would care

~_ JT-APP 1032 !
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1 to review other subject matter in that particular-document,
l R 2 well, I would like for him to have that chance.
f
' 3 THE COURT: OCkay. Do you want to review any more?

@ .4 THE WITNESS: Sir?
; o5 THE COURT: Mr. Harris is saying you. should have
; 6 the opportunity to review other portions of that document if
v 7 you want to.
8 THE WITNESS: I don't have all the document in

i .9 front of me, judge.

10 MR. MONCO: Well, let me just -- this is -- I'm
i 11 going to the hard copy now of Exhibit D 4 and --
. 12 A What is your objective, sir?
] 13 Q It's not any objective. I'm responding to your
g 14 counsel's request. If you want to look‘at more documents in

15 connection with this, your documentcs are right here in front

16 of yocu, and I would welcome any review that you would want to

17 make.

i 19 things. If I did, I'm not sure it would carry any weight
| 20 with you. Why don't you go ahead and have your own way.
i 21 We'll come back to it later.
22 This is totally different product than ours. It
23 burns incense, for one thing. No similaritvahétsoever to

24 the burner system. It doesn't accomplish the same thing we

25 do at all. But if you want to pick out certain excerpts from

=_  JV-APP 1040._._
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different pages, fine, go ahead. Have YOour way.. .————-

MR. HARRIS: Well, you're the witness. I would
say that you're not required to parrot back everything that
the lawyer says.

THE WITNESS: It seems I must.

MR. HARRIS: You don't have to parrot it back.
When you say that's what it says, and if that's what you
believe, well, that's fine. You verify what it says. You do
not in my judgment, however, have to sit up there and make a

scientific judgment of any kind about the matter because

you're not a patent lawyer and you did not prosecute that

application.

THE WITNESS: That's true.
BY MR. MONCOQ:
0 Along that line, Mr. Blount, did you review the
submissions made by your attorneys before they went into the
patent office?
A To some extent, yes. Not every word exactly. I'm not a
patent attorney.
Q I understand that. But did you review the arguments? I
mean, this is your invention. You know the invention. You
know the arguments that are being made. You've seen the
prior art that was cited, correct?
A Basically yes, but I can't say 1 crossed the Ts and

dotted all the Is. The terminology you use that I use

=_JT-APP 1041 -
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- 1 sometimes. T

2 Q When the patent application was being prosecuted, isn't
3 it correct that you reviewed what your attorney was saying to
4 make sure that he was factually correct; isn't that right?
- 5 A Factually correct, yes.
3 Q Okay. If you had something other than what the attorney
i 7 wanted to say or you had something in supplement to what the
8 attorney wanted to say, you would have included it in here or
f 9 you would have told him to include it, correct, if they were
10 mistaken about how he was arguing vyour case, correct?
] 11 A Maybe, maybe not. I have to lean on advice of counsel.
] 12 Maybe I may have made a suggestion. If the attorney felt

13 otherwise, I would go a along with it most likely.

15 your attorney came up with regarding the objections from the
; 16 patent office, correct?

i 17 A Sir, the best argument we have here is they did grant

| 18 the patent once they understood it.

19 Q I understand that, but here the patent was actually

20 based on certain arguments that were made. I'm not trying to
21 argue with you.

22 THE COURT: Let me interrupt. Let's don't talk

23 at the same time. The court reporter can't get it down.

24 ‘MR. MONCO: I apologize, Your Honor.

25 Q All I'm trying to say is these reflect the best

—-—
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argument? T —
A Sir, I know what you're trying to say.
Q Okay. And just for the record if we could, if we could
turn to Exhibit No. 1 which is your -- which is your patent

locking at the front sheet there.

Number 106 down in the drawing there that's shown,
106, that's a secondary valve that you're talking about that
distinguishes over the prior art, correct?
A Yes.
0 Now I believe you testified on direct that you have
been in the gas log business, fireplace business, for about
30 years?
A 32.
Q 32, okay. So you were aware of the products that the
Peterson Company marketed, correct?
A Yes.
0 Okay. And you were aware of the fact that the Peterson
Company had been selling a multiple burner with independent
valve control since at least the 1970s, correct?
A Yes.
Q I would like you, if you would please, if we could have
exhibit D 45.

Now that's an instruction for Petersonrfireplace.

Let me preface this. 1Isn't it correct that you used to sell

Peterson products?

) JANET E. WRIGHT, CSR,_.RPR -
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At one time.
Yes. How long was that for?
Probably a vyear.

One year?

20 P 0

Proﬁably, yes.

Let me rephrase this. We did in 1970 when I bought
a sales agency, the fellow I purchase the company from
represented a company, that purchased Peterson logs, and we
sold some Peterson logs through this other company. We did
buy a few sets for one of our shops back a number of years
ago, yes. 1 wasn't a distributor locally.
¢ Let me ask the question wore generally. From what
period of time did you market in any way some Peterson
products? If you could give me some years on that.
A Originally as a rep manufacturer sales agency, we worked
for about a year with Peterson products through this other
company. As far as what we bought for our own shop or shops
at one time, we probably purchased them for maybe, oh, six
months, maybe a year. I'm not sure. We didn't really sell
that many of them to really register. But we bought them

through a wholesaler.

Q So you bought Peterson --

A Well, from a local distributor. Did not buy direct from
Peterson. -

Q Maybe I asked the question poorly. Instead of buying

-
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directly from Peterson Company, did you sell Peterson
products retail at any time while you've been in the business
of selling gas log fireplaces?

A I believe we sold some in our shop. I would have to
confer. I‘m not sure. It was such a small amount it
wouldn't amount to a whole lot.

Q Turning to Exhibit D 45, and we also have a model on
that which we identify for demonstrative purposes, Your
Honor, as D 45 A.

Isn't it correct that what's identified down there
in figure 3, if we could have an enlargement of figure 3, is
a multiple burner fireplace set with multiple independent
valves for contrelling each burner?

A Yes, for see-through fire set.
0 That's correct. And it has what's calmed -- identified

in the letter C something called a hearth elbow which is in

effect an adjustable valve, and it adjusts the flow of gas

and hence the height of the flame using a screwdriver,

correct?
A That's correct.
0 Okay. And you are aware of the fact that this product

was on the market by Peterson Company at least since the
1970s, correct?
A Yes: But obviously it's a different product.

Q Did you while you were handling any Peterson products,

——
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‘ 1 did you have any Peterson Company literature available to
l Nl 2 you?
I ! 3 A I don't believe so.
L4 0 No price lists, no product literature, anything like
l ~ -5 that?
‘ G A Not that I'm aware of, no. We only bought a few sets
i ; 7 for comparison against other set.
“! .8 O I'm sorry?
I " 3 A We only bought a few sets to compare against other sets
l i0 on the market.
' ! 11 MR. MONCO: Your Honor, may I just have a moment,
I l 12 please?
13 THE COURT:  Yes.
l i 14 MR. MONCO: Thank you.
“, 15 (Pause)
i { 16 MR. MONCO: Thank you very much.
l ] 17 0 Okay. Now looking at Exhibit D 45 both here -- I would
i 18 like to just walk over here. We've got three burners, and we
I 19 have, I understand, hearth elbows which are independent
| 20 valves controlling the flow of gas to each one of those
21 burners, correct?
22 A Yes.
23 Q Okay. Now isn't the correct that you were arguing to
24 the patent office that none of the prior art showed
25 independent burners being controlled by independent valves?

-
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A I'm not sure. e
Q Do you recall that we just --

A I said I'm not sure.
Q

Okay. We'll take up where we left off, then.

If we can, let's go back to Exhibit D 4, and let‘'s

have a look at page 313. D 4, page 313.

Okay. Looking at enlarging that second photograph.
A You are correct that we did make this statement, but
this is a totally, totally different product that produces

totally different results.

Q Well, it 1is correct that this product has multiple
burners?

A That's correct.

Q With multiple independent valves?

A That's correct.

0 Now the Iklor patent we've already talked about has an
upper and lower burner, it has a pan, it has a grate, and it
has logs, correct?

A That's right.

Q Okay. The distinction that you and your attorney --

when I say you, I'm talking about you and your attorney --
made in the patent office was that there was no prior art
shown to the examiner or before the patent office which

showed multiple burners with independent valves, correct?

A Correct.

= JT-APP 1047
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' 1 Q Now if this reference had been before the patent office
! ‘| 2 which showed multiple burners with independent valves, that
I r 3 argument that you made to the patent office wouldn't have

% "4 held up, would it?
l = 5 A Like I say, it's a different product.

I G 0 Well, I'm just asking you now, Mr. Blount, you made an
I f 7 argument to the patent office?

; 8 A Yes.
' ; "8 0 All the times we went over?
' 10 A Yes, we did.

| 11 MR. HARRIS: Your Honor, I object to the patent
I [ 12 expertise that the witness is being asked about at this time.

i

J 13 I think it's perfectly fine for him to be asked about what he
I l 14 thinks his invention is, various things about it. But when

| 15 we get into fine details of patent law, I think it's
i 16 inappropriate, and I object. There were no expercs
! | 17 designated for this action.

| 18 MR. MONCO: Your Honor, if I may just have a
l ‘ 19 brief response. There's a factual argument made to the

20 patent office that there were no secondary valves controlling

l i 21 the flow to secondary burner. That factual argument we now

22 know based on the testimony this witness said is incorrect.
I 23 Factually there existed since the 1960s at Peterson Company
l ‘24 multiple: burﬁers with multiple independent control valves.

' 25 That factual argument was made, and that factual argument is
1 h
' L = YT-APP g
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incorrect by this witness's own testimony now. LoeTEEE e
THE COURT: The objection is overruled.
MR. MONCO: Thank you very much, Your Honor.

BY MR. MONCO:

Q My question again to you, Mr. Blount, is, if.the patent

office had Exhibit D 45, which is the sheet product that you
have in front of you or had, this product in front of you, D
45 A, which is the actual burner, having multiple independent
burners and multiple independent valves, your argument that
there was nothing in the prior art that showed that, would

not have held up, correct?

A I'm not sure.

0 It wouldn't been factually incorrect, would it not?
A I'm not sure.

Q Does this not show -~

A Sir, you can't make me say what I don't want to say.

I'm not sure whether it would held up or not.

0 What is it you're not sure about?

A I'm not sure how the patent examiner would have felt
about 1it.

0 All I'm asking is factually your argument would have

been incorrect --
A Sir, I don't have to tell you what you want to hear
necessarily. I can tell you I believe it is prcbably legal.

If it's illegal, well, tell me.

. JANET E. WRIGHT, CSR, RER -
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MR. MONCO: Your Honor, may I ask an' ifiStruction
from the court to ask the witness to answer the question.
It's factually incorrect, his argument that he made.

THE COURT: Go ahead and answer the question if
you can. Can you answer it?

THE WITNESS: I'm not real sure how the patent
attorney looked at it since you're talking about a totally
different product.

THE COURT: Okay .

') Okay. ©Now, Mr. Blount, I believe you just testified
that you were aware that Robert Peterson Company was selling

multiple burners with multiple independent gas valves at

least since the 1970s. I believe that was your testimony,
correct?

A I had heard about it. T don't think I ever saw one.
Q You were not aware that Peterson Company was selling
multiple --

A I personally never saw one before, no. 1 personally

never saw a piece of literature before.

Q You had been in the business for 30 years?
by Pardon?
Q You're a good businessman. You know what your

competitors are selling, correct?
A Well, I have a pretty good track record.

Q And Peterson Company is a company that sells a fair

-

. JANET E. WRIGHT, CSR, RPR -
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amount of fireplace equipment, correct? . e =2
A Yes.

Q Okay. So you would have more than just a passing
knowledge of what the Peterson Company, one of your
competitors, is selling on the market since you've been in
the business for 30 years, correct?

A I knew they didn't have an ember burner.

Q Pardon me?

A I knew they didn't have an ember burner. Didn't have
ember booster until they copied ours.

0 Let's just take a quick look at exhibit -- since you
brought up an ember burner, let's look at exhibit D 52, if we

could call that up, please.
MR. MONCO: Just provided the witness with a hard

copy ©f the Exhibit D 52.

Q That's a Peterson Real-Fyre catalog. And please free

Lo take a look at it for a second or two before I ask you

questions on it.

A Go ahead.

¢ Okay. Now that catalog I'll represent to you has been

around since the 1970s, and for evidence of that we can turn

to the last page where it says the Robert H. Peterson

That's on the last page

Company, division of Beatrice Foods.

of Exhibit D 52.

And you're aware -- I don't know whether you're

- -
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aware of this or not, but the Peterson Company wésrpurchased

from Beatrice Foods I believe in 1977. So this predates that

purchase.
I would like you to turn to page 66, Exhibit D 52
Now that says up on the top, the G four burner
series. It's all glowing ember gas log set. Do you see
that?
A Yes. |
Q Okay. So your statement that the Peterson Company did

not have an ember burner set is incorrect, is it not?

A

Q

A

Q

that's shown hére on the Mountain Oak, number --

A

ours now?

Q

front flame and embers burning?

A

0O

providing any literature or any information --

A

Q

Well, all those log sets have ember burners.
That 's not exactly correct.
But not a front burner at all.

Well, is it correct? I mean, take a look at the picture
Sir, if they had it then, why in the world did they copy
My question to you is very simple. Does not that show

Very little. Very little. Minimal.

Did you ever make your attorney aware of the fact by

Excuse me. What's that?

I'm sorry. Let me just back up.

The question is, did you ever provide to your

- 5 -7 e
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attorney at any time while you were prosecuting you¥ patent
information regarding the fact that the Peterson Company had
been selling multiple burners with multiple independent

control valves?

A Yes.

Q You told your attorney that?

A Well, we had copies of everything that's be --

Q I'm talking about whether you prosecuted your patent

application at the patent office. Not now. I'm going back.

When you were prosecuting your patent, did you ever
tell your attorney about the existence of that burner over
there or similar products like it that Peterson Company had
been selling for about 30, 35 years.

MR. HARRIS: Objected to as calling for and based
upon fact not proved in evidence. There was some argument
about that fact, but it was not established fact. If the
guestion is asked, it should be asked on a premise.

THE COURT: On what? What was the last thing you
said?

MR. HARRIS: Let me get this thing off again. If
the question is asked at all, it should be asked on the
premise. It says, assuming. You will recall this witness
has testified that he didn't think he had ever even seen one
of these things. He had heard something about them, and it's

very vague at this point as to what he knows about this

—-—

—y

]
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dummied up creature.
THE COURT: I'll sustain the objection.
MR. MONCO: I'm withdraw the question, Your Honor.
THE COURT:  Okay.
BY MR. MONCO:
Q By the way, Mr. Blount, when referring to that exhibit

that you have in front of you and on that page, when it talks
about the G 4 burner, it's talking about this pan and this
main burner, correct?

A Yes.

0 Separate and apart from this, correct? Separate and
apart from both ways?

A You sell it both ways, though.

Q But, no, I'm asking you now -- I'm not -- we're not
talking about the ember flame booster right now. We're
talking about just the G 4 burner. You're familiar with the

G 4 burner?

A Not really.

Q You're not aware of G 4 burner?

A That's G 4 there, isn't it?

Q This is G 4 here with the pan.

A All right.

Q Isn't it correct this preduct has been sold by the

Peterson Company for about 40 years?

A Yes.

-

—
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Q Okay. Okay. Now on your direct examination, Mr. ~22
Blount, you read the claims of your patent on the Peterson
accused product, correct?

A Um-hum.

0 Okay. I'm sorry. That was a yes? - .

A Yes.

0 Now turning to Exhibit 1, D 1, which is your patent in

suit. The third element, this appears on column 7, enlarging
the third element on column 7, the third element.
MR. MONCO: Third element of claim 1. I'm sorry.

Starting with the support means. No, you had the right page.

MR. McLAUGHLIN: I'm sorry.

MR. MONCO: Says the support means.

MR. MONCO: There we go. Thank you very much.
Q Now it says, "The support means for holding the

elongated primary burner tube in a raised level relative to

the forwardly position secondary coals burner elongated

tube. "
Do you see that?
A Yes.
Q Now I believe your interpretation or your reading of

that element to the claim on the accused Peterson product
means that as long as any portion of the primary burner tube

is above any portion of the secondary burner tube, that

limitation has been met?

-

—

. T JT-APP 1055

JANET E. WRIGHT, CSR, RPR )
FEDERAL DISTRICT COURT - DALLAS, TEXAS

1

¥

o

A

—————d

i

AN B



i
|
' _ BLOUNT - Cross
; JRS— 123
l 1 A I don't know about any portion. Just higher, the
i 2 secondary burner. Nothing was stipulated as to how much
I -~ 3 higher it had to be.
% 4 Q I'm not saying that. I'm just saying your
l y 5 interpretation if any portion of it is higher, the portion of
| 6 the primary burner tube is higher than the secondary burner
l 7 tube, that meets that limitation?
8 A I don't understand what you're referring to.
l i 9 Q I'm trying to understand what you mean when you said
l i 10 that the primary burner tube is in a raised level relative to
" 11 the lower?
' .( 12 A That's correct.
; 13 Q What did you mean by that?
' < 14 A Well, it's designed so that the cocals burner is lower
15 than the primary burner so that you get upward movement of
. | 16 your gas fire.
' 17 0 I'm sorry. I apologize.
| 18 A It's so -- we feel the proper burner is to have the
|
| 19 front burner -- in the first place you want the front burn to
5 20 be smaller than primary burner so you can cover it up with
| | 21 artificial coal.
22 Q So you're trying to achieve a particular effect?
' | 23 A That's right.
' 24 0 So that depends on the relationship of the primary
: 25 burner and secondary burner?
i |
1 .= UTAPP 1055
, JANET E. WRIGHT, CSR, RPR i '
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A Yes. L

Q Okay. But the effect you're trying to achieve has to do

not with the position of the pipe, but with the position of
the gas jets, correct?

A I guess that would be correct.
0O Okay.

So when you use an element -- so when you take a

lock at this element on Claim 1 that we just have enlarged in

front of you here, when you talk about having the primary

burner tube in a raised position relative to the forward

position secondary to coals burner, you're talking about

having the jets of the primary burner tube above the jets of

the secondary burner tube, correct?

A That would be desirable, but it's not stipulated that

way, I don't believe, in the patent claim. We're talking

about the burner, not the jet.

Q Well, but the position of the -- let me finish my
guestion?

A All right.

Q Isn't it correct the position of the jets produced the

effect that you want to achieve, correct?
A That's correct.
Q Okay.

It's not the tube -- the fire doesn't come

shooting out of the tube all over the place. The fire comes

shooting out of the jets, correct?

A Right.

-

—a
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1 0 Okay. If we could turn to Figure 3 of Exhibit D 1 which
l —i( 2 is your patent. Again if you feel more comfortable, please
' | 3 feel free --
' 4 A No, I can see it here. Thank you.
I n 5 0 Now Figure 3, the position of the lower burner which I
"' 6 think is identified as 104; is that correct?
l 7 A Correct.
- 8 Q Isn't that entirely below the position of the upper
l 9 burner?
' ; 10 A It would appear that way, yes.
l 11 Q So that's the way it's shown on that fiqure.
' x 12 And if we could -- I'm sorry, Your Honor. May I
) 13 have another moment, please?
I } 14 THE COURT: Yes.
g 15 MR. MONCO: Thank you.
' : 16 (Pause)
' 17 Q Okay. If we could turn now to the column 3 of the '159
4 18 patent. And with respect to starting on line 54.
. 19 MR. MONCO: Can we have an enlargement on that,
o 20 please. I'm sorry. You have to show one line up. You're
I : 21 missing the top line.
22 Q Okay. It says, "The present burner assembly in
l i 23 combination of an expensive primary gas log burner assembly
l 24 in gas flow c.ommunication with a secondary coals and embers
.‘ 25 burner tube positioned forward and below the primary burner
1 \
. = .
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which operates to enhance the natural draft of the fireplace
to efficiency burner and aesthetic appeal of the gas fired
artificial logs, coals and ember burners assembly."

You see that, correct?
A Yes.
Q Again, that description and what you're stating there
that refers to the relative position of the burner ports, gas

jets, gas ports on the primary tube and secondary tube,

correct?
A Yes.
O Okay. Now you've examined the Peterson accused ember

flame booster product, correct?

A Repeat that, please.

Q I'm sorry. You have examined the accused Peterson ember
flame booster product, correct?

A Yes.

Q Okay. I think you've had it up here on the table, and

vou've ildentified that in your examination, correct?

A Right.
Q Okay. Okay. Taking a look at -- taking a look --
MR. MONCO: May I approach the witness, Your
Honor?
THE COURT: Yes.
Q This 1s what you've identified as Plaintiff's Exhibit

4 A, which is the Peterson ember flame booster with a G 4

-
—
- L
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1 burner attachment.
l 7] 2 Isn't it correct, Mr. Blount, that the jets as the
3 way that that is instructed to be installed, the jets of the
l 4 secondary burner tube are above the jets of the primary
' - 5 burner tube? |
l 6 A I don't know what the instructions say. I haven't read
l i 7 them lately. But the burner tube we refer to, we don't
‘ g really refer to the jets to my knowledge. We refer to the
l k 9 burner.
1 10 Q Right. But when you say you position the burner tube as
l 11 we just discussed when we -- when you mentioned the burner
' 7 12 tube being positioned rearwardly and above the primary burner
13 tube, you're actually talking about to achieve the effect you
. ' 14 want it's the gas jets and the relative position of the gas
g 15 jets, correct?
l g 16 A We don't make reference to the burners themselves. I
r 17 don't believe we make any reference to the height of the jet.
|, 18 Q Right. But in your specification that we just talked
l ' 19 about that was just quoted that was up on the screen here,
20 that refers to the fact you're trying to achieve an effect on
. : 21 the coals, and you're trying to achieve an effect with front
22 flame, correct? And in order to do that, it's the position
l B 23 of the jets, not the position of the tube, that's critical?
24. A We make reference to the burners, not to the jets.
l ‘ 25 MR. HARRIS: Your Honor we would like to have
1 | |
K —=_ JfTAPP 1060___::_4_
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just a moment to examine the item. ST

THE COURT: Ckay. We'll take a 15 minute break
while you do that.

MR.. HARRIS: We're sure it was inadvertent, but we
believe that the attorney adjusted the subject matter to suit
himself.

THE COURT: Okay. We'll take a 1% minute break.

(A recess was held at 2:23.)

(Resume at 2:35.)

THE COURT: Have a seat, please.

MR. HARRIS: Your Honor, the difference that I
mentioned is probably very easily solved by simply having the
witness examine the subject matter on the table.

THE COURT: Okay.

MR. HARRIS: Where it's flat. Because we start
talking about these small angles and degrees and what not,
well, we get a big mess unless we have something to work
from.

THE COURT: Okay. Would you like to examine the
table?

THE WITNESS: All right.

BY MR. MONCOC:
0 Now, Mr. Blount, before we adjourned, I was asking you

about Plaintiff's Exhibit 4 A and the position of the gas

jets of the primary burner -- and this is on the accused

- Hp 1061
';JFAPP!. -
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product now -- being below the gas jets of the sééogé;;y =2
burner. Do you recall that testimony?
A Yes.
0 Okay. Looking at your Plaintiff's Exhibit 4 A now, 1is
that correct?
A That's right.

MR. MONCO: I'm sorry. Your Honor, may I have
just one more pause?

THE COURT: Yes.

(Pause)
0 Mr. Blount, how many Peterson ember flame boosters, the

accused products, how many installations have You actually
inspected in the field?
A How many installations I have personally inspected?

Q Right?

A Zero.

0 S0 you haven't seen how it's installed in the field,
correct?

A I have not seen the installation, no.

Q Okay. If we could, I would like to turn to Claim 17 of
your Exhibit No. 1. If we could turn to -- if we could have

an enlargement on Claim 17, please.
Now it says there, one of the elements -- in fact,
it's the last element on there, <claim 17. It says, "A gas

distributor ports of the secondary burner tube directed away

-

—
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from the fireplace opening." Do you see that? =
A Yes.
Q Okay. On your product, the CEBB, you direct the jets

inwardly toward the fireplace, correct?

A That's correct, for better ignition. - -
0 Okay. I would like you to turn to, if you would,
please, -- strike that.

If we could take a look at column 5, line 49
through 58 of your patent. Let me just.

Okay. Your specification says, "Working apertures
are located along the radial edge of the secondary burner
tube along the upper ridge of the tube. In the secondary
burner tube 104, the gas is discharged in a direction away
from the opening of the fireplace or in another aspect it's
directed somewhat toward or directly toward the primary

burner tube 14."
A That's correct.
0 And then continuing on in column 6, lines 1 through 14.

Get that up on the screen for you.

It say, "Even more importantly is that a backward
direction or gas flow direction toward the primary burner or
secondary burner avoids c¢reation of pockets of gas in the
sand or other coverage material of these burners which would
possibly creaﬁe a flash explosion due to accumulated gases.

For example, if the gas is directed from the secondary burner

. JT-APP 1083 ___
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104 toward the opening of the fireplace, then the two
independent sources of gas pocketing occurs, one on the gas
logs primary burner which may or may not be covered by
granular material as well as that generated by the secondary
burner which moves from about four to eight or 10 inches in
front of the primary burner. Lighting of such gas
distribution pocketing would be hazardous in uniformity.

Coordination burn utilizing natural gas fireplaces would be

lost.*
Do you see that?
A Yes.
Q Now I think you already testified that the jets of the

Peterson ember flame booster are directed down toward the
bottom of the fireplace, correct?

A Yes.

Q So you have claims coming out both sides of the
gsecondary burner tube, correct?

A I would think so.

Q So isn't that directly contrary to the effect that
you're trying to achleve here which is for safety purposes
you've got the flame going directly inward toward the
fireplace?

A I don't understand your question. I mean, it just

proves they're not engineered too well. Don't care for

safety. But it's not really the same effect if you have just

-
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have a burner shooting gas this way and that way- arid Up as
the gas going this way towards the back of the logs. You get
a more complete coverage of the ember. Draft the fireplace

so you don't have any pockets.

Q That's exactly right. You're trying to.achieve an
effect, and the safety effect is that you want the gas -- you
want the fire emitted from the gas ports of lower burner
directed inwardly toward the fireplace?

A That's correct.

Q Exactly. And Peterson Company's products do not do
that? It has the gas coming out of it so it disburses in
both directions, both the length. Fireplace and toward the

fireplace, would it not?

A That would be correct. Bad engineering.

MR. MONCO: Your Honor, may I have one minute,
please?

THE COURT: Yes.

(Pause) .
Q Okay. I next like to ask you about your claim for

damages, and for that I would like you, if you would, please,
Lo turn to -- I don't know if you have --
(Off the record)

MR. MONCO: May I approach, Your Honor?

. THE COURT: Yes,
MR. MONCO: Your Honor, these are plaintiffs

~ JANET E. WRIGHT, CSR, RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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exhibits, and we do not have them on a CD. ST =
THE COURT:  Okay.
Q Placing in front of you, Mr. Blount, Plaintiff's Exhibit
15 A. Now those are your sales of the CEBB, the patented
product, year by year since tﬁe patent issued?
A Yes.
0 Ckay.
THE COURT: ‘ What exhibit?
MR. MONCO: I'm sorry. Plaintiff's Exhibit 15 A.
THE COURT: 15 A. Okay.
0 Okay. And for 1999 you showed a total sales of 5,753

CEBBs, and for 2000 you showed 10,165, and then for 2001 you
had a reduction to 7,650, correct?

A That's right.

Q Now isn't it correct that in 2001 the price of natural
gas spiked to as much as 10 dollars per thousand cubic feet?
A I'm not sure of that, no.

Q You don't recall anything in the news for anything about
the price of gas?

A I don't keep up with some utility bill.

o) Okay. My question was in reference to your own product
which is a gas fireplace. When natural gas goes up that
high, doesn't it have a negative effect on some of your
sales?

A I haven't noticed it to any extent.

—=_ JT‘APP 1066
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Q Well, here you have a drop of approximately. 2,580 -units
in one year, and I'm just wondering, do you think the price
of natural gas might have dissuaded pecople from buying
fireplaces of any kind, natural gas fireplaces of any kind?
A It coﬁid have a bearing on it, vyes.

Q Okay. Have you ever heard of the term or familiar with
the fireplaces called unvented fire logs?

A Yes, yes. We mgke them.

Q Now are unvented fire logs in competition with front

flame ember burners?

A Yes.

Q Okay .

A In some market.

Q Are unvented fire logs -- what sort of effect -- what

sort of effect do you achieve from an unvented fire logs

system?
A What do you mean, what find of a factor?
0 Do you have embers burners? Do you have flame in front

of gas fire logs?

A We have ember burning, yes. We have gas coming up
through the logs, but not on the log.

Q Are unvented fire logs more expensive or less expensive
than, let's say, a CEBB with a regular standard bﬁrner pan?
A They're more expensive.

Q More expensive. OCkay.

JANET E. WRIGHT, CSR, RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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f BLOUNT - Cross
1

' 1 Now you yourself -- whether I say you, T mean
l _] 2 Golden Blount Inc. -- sells the CEBB as an accessory,

3 correct?

l | 4 A We sell it as a product.
. T 5 Q Well, is it sold as an accessory to a regular fireplace

| 6 union?
I } 7 A I don't think we call it accessory, but it could be

| 8 bopght separately. But it's sold generally at the retail as
' } 9 a unit with gas log.

[ 10 Q If you could turn to --
l | 11 MR. MONCO: Could I have Exhibit D 29, please, up
l | 12 on the screen.

; 13 Q Okay. Do you recognize D 297
. ‘ 14 A Well, the signature looks familiar.

: is Q Okay. Let me see.
l : 16 A The rest is not too clear.

5 17 CEBE.
' / 18 Q Let me also give you a hard copy of that.

; 19 A Ckay.
I 207 Q Now Exhibit D 29 is Golden Blount advertising, correct?
. 1 21 a Yes.

22 Q Okay. If you take a look toward the center of the page,
l 23" it identifies the CEBB as an optional burner, correct?
24 A That's Cérrect.
l 25 Q A CEBB burner is sold at retail level and at the
i 7
-~ T
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wholesale level for retrofitting; isn't that correct? == 128
A It can be retrofitted, but not sold particularly as
retrofitted unit.

Q Ckay .

A A few of them are sold unless they go with a set of log.
Q In your own patent applications that we have reviewed,

in fact, you changed the title of your patent application at
one time to a retrofit;ed burner, correct?

A I believe.so, yes.

Q We had talked about that several times. So it's also

sold as retrofitted unit in addition to being sold as part of

a regular service?

A It's a product that can be sold for retrofitting.
However, they're not generally sold that way.

0 Okay .

MR. MONCO: Your Honor, we're now going to move
back to the plaintiff's book which is not on the screen, and
I'm going to take a look at Plaintiff's Exhibit 18.

THE COURT: Okay.

e Now, Mr. Blount, you have Plaintiff's Exhibit 18 in
front of you, correct?

A Correct.

Q Okay. You're showing a damage claim here, tofal damage
claim of $435,007, correct?

A That's correct.

.-

=
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l B . 137
g 1 0 That's your bottom line. And you arrived at Chat by
l ﬁ-: 2 multiplying the profit that you made on the secondary burner
E 3 tube, which is your CEBB, plus the log set pan and primary
' : 4 burner plus the -- or maybe let me just go over this again
l - 5. because I apologize. Withdraw the question. I'm a little
i 6 confused.
I ; 7 You‘ve got down here for your second item a log set
‘: 8 including pan and primary burner.
l : 9 Okay. So the third item down there represents the
| 10 combination of your CEBB, plus the pan, plus the logs, plus
' ! 11 the primary burner, correct?
l | 12 A That's correct.
| 13 Q So you arrived at your calculation of damages by
l j 14 multiplying the number of Peterson Company ember flame
;
' 15 boosters that were sold, which is 3,689, times your profit
l 16 margin, correct?
| 17 A That's correct.
l " 18 Q Now you know that Robert Peterson Company sells its
I 19 product to distributors, correct?
| 20 A That's correct. Yes.
l 21 Q And they sell their ember flame booster package separate
22 from their G 4 burner and pan, correct?
l 3 23 A Yes.
: 24 Q You know that. Just so it's clear for the record, what
l 25 I mean by that is that looking at Plaintiff's Exhibit 4 A,
I | |
=~ JTAPP1070
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138

which is the accused product, the G 34 burner goes.xight up
to here where my hand is, and that's the G 4 burner. And you
have all the attachments, which is the émber flame booster
and couplings?

A Yes.

0 Those are sold separately, and they're priced
separately, aren't they?

A That's my understanding.

Q Ckay. And you héve no knowledge whatsoever as to how
Peterson's distributors sell their products, do you?

A Well, they sell them through their sales companies and
their -- to their dealers. Beyond that I can't tell you very
much about their operation.

Q Right. And you don't know how many of the ember flame
boosters are so0ld as retrofits? And by retrofit, I mean sold

separately to be put on fireplaces --

A I have no way of knowing that.

MR. MONCO: Your Honor, may I finish my question?
A I'm sorry I thought you had finished.
0 You have no idea how many ember flame boosters are sold

separately and alone to people who want to retrofit their
fireplaces with an ember flame burner as compared to those
who are buying complete units, do you?

A I do not have that information.

Q So the figures that you presented here in court are

-

— .. .
T 107
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BLOUNT - Cross

nothing more than your assumption that every one of Che =22
Peterson Company ember flame boosters is sold with a G 4
burner and pan and log set, and you have no idea whether
that, in fact, is true or not?
A I do not know if it's é fact.

MR. MONCO: Your Honor, may have a moment please?

THE COURT: Yeah.

(Pause)

MR. MONCO: Your Honor, I just have a couple more
questions.

THE COURT: Okay.
Q Turning to Plaintiff's Exhibit 18, your third column

says, Golden Blount Inc.'s Cost. What comprised those costs?

A Materials, direct labor and indirect labor.

0 Materials, direct labor and?

A Direct labor and indirect labor.

Q Do you have anything on there for -- when you say

labor, what's direct labor?

A People actually doing the hands-on work.

Q The manufacturing part?

A And the indirect is for supervisor.

o) Okay. Do you have anything on there with regard to

costs for sales, the salesmen, saleswomen, who sell your

product?

A We have not had really sales reps out until this vear Co

—— s
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140
speak of or hasn't been any sales expense plugged in=—-
o] Do you have anything in there for overhead which is
attributable to the CEBB?

A Well, we haven't increase in our terminal staff, haven't
increased it by one person even. It's the same operation.

We don't have any building to pay rent on because we own the
building outright. We don't have to pay the -- we have what

you call overhead.

Q Well, you turn on the lights at the plant?
A There's allocation in there for utilities.
0 I'm sorry. There's what?
A There's small allocation in there for utilities.

MR. MONCOQC: Excuse me. Your Honor, may I have one
moment?

THE COURT: Yeah.

(Pause)

MR. MONCO: Your Honor, we have no further
questions.

THE COURT: Okay. Mr. Harris, redirect.

MR. MONCO: Your Honor, if this is a convenient
time, we would like to move for all the exhibits that we have
identified in the record, identified here into the record
as --

. THE COURT: I'm sorry.

MR . MONCO: Move the exhibits into evidence.

- o~
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I k 141
| 1 THE COURT: Okay. They are admitted.
l A\ 2 MR. MONCO: Thank you very much, Your Honor.
{
" 3 REDIRECT EXAMINATION
' ; 4 BY MR. HARRIS:
I - 5 Q In Exhibit 1, the patent, did you, Mr. Blount, see if
6 there was any language that said anything about retrofitting
l 7 assembly? I'm talking about the issued patent. I'm not
" " 8 talking about all of the things that were done before the
l ; 9 patent was issued.
10 A What was your basic question again, please?
l 11 Q Is there any reference to retrofitting assembly?
l ) 12 A Where?
13 Q In the final patent.
' 14 A I don't believe go, but I can't tell you for a fact.
. 15 MR. HARRIS: Just a moment, please.
l ; 16 0 In claim 1 do you see anything about retrofitting?
! 17 A You better blow it up. I can't read it.
' | 18 Q If T suggest to you that in all of the claims and
' . 19 challenge the other side to find to the contrary that there
20 is no reference to retrofitting, would you agree with ne?
l 21 A Yes.
22 0 Retrofitting was language that had its place in earlier
l 23 applications, was it not?
* 24 A That's my understanding, yes.
l 25 ¢ And you had various continuations in part, did you not?
l _
. = _JFAPP1074. -~
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A Yes. J——

Q It's true, I believe you'll find if you check into it
and I'll so represent now, that in the issued patent, the
first and the second cases both had the same primary
examiner, and you necessarily expect the same attitudes.

A That's right.

Q Isn't it a fact that finally the same examiner who
rejected the claims a}so allowed the claims and passed them
to issue?

A Yes.

MR. HARRIS: I would like for the witness to have

the opportunity to approach the hardware table, Your Honor.

THE COURT: Okay. Fine.
0 I would like for to you take a look at D 45.
MR. MONCO: 45 A?
0] D 45 A. And I would like for to you describe for me

what the purpose of it is, what type of a fireplace it was
used with, sort of the history of this type of a
configuration. Would you do that?

A Well, it's pretty obvious as far as fireplace. Double
sided fireplace.

0 You mean it's got glass on one side and glass on the
other side and you want to get a little bit of fife on both
sides?

A Not necessarily glass. Could be wide open on both

-

—
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sides. But you want to see a flame from both sides or in the
room. You're going to use the wall for separating rooms.
0 D 45, I don't find a pan there. 1 heard you testify
about a pan. You mean, you could have a pan or you see a pan

or what?

A No pan.

0 So it's without a pan, and yours has pan, doesn't it?
A Yes, sir.

QO And is there any way in the world you could use that

configuration for the purpose that you're now using your
ember burner?

A No possible way.

0 Did you know what the detail was of this structure at
the time you were prosecuting the application? I believe you
said you didn't consider the structure very important as of
today, but did you have any knowledge of what it really
looked like then in any detail?

A Not really. This was ember replaced.

Q Would you see this is -- put words in your mouth --

non-analogous art?

A Whatever that means.
MR. MONCO: I object, Your Honor, to the term.
THE COURT: I was going to overrule the objection.

I thought it I was accurate.

BY MR. HARRIS:

. JANET E. WRIGHT, CSR, RPR -
FEDERAL DISTRICT COURT -~ DALLAS, TEXAS
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Q Let's look at Plaintiff's Exhibit 4 A and 3 A. .. Now, of
course, I've never been able to tell which was yours and

which was theirs, so you need to come over and help me do

that.

A You're kind of slow.

@] Well, that's just what we wound up with.

A This is ours. This is the copy.

Q Yeah.

A Which is -- what else can I say?

Q Can do you that to raise it (indicating)?

A Sure.

Q Completely change the level if you want to? When you

start talking about levels of tubes and levels of vents and
levels of apertures and so on. And I suppose you could do it
here, too, couldn't you?

A That's correct.

Q If you put weight on this member right here, the ember
member, and I'm talking about this ig theirs, isn't it, 4 A?
A It is.

Q Put weight on it there, it begins to change the relative
levelness, if you will, of the two tubes, doesn't it?

A Correct.

Q Have you considered that when gas is discharged from
the bottom cof one of these tubes straight down, is there a

draft that occurs naturalilly in fireplaces?

[
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A Certainly.
Q Would some of the draft pull some of the gas or flame or
whatever over to that side?
A Absolutely.
Q So you would wind up with only a fraction on the one
side and a large fraction on the other side. And that
doesn't take a rocket scientist to know that, does it?
A It shouldn't.
0O And so for the most part it's fair to say, as you said,

I believe, that even if it goes straight down, okay, that's

away from the front of the fireplace?

A Yeah. Are you through with me?

Q Oh, yeah. TI'll let you go home.

A Let me know. I don't know this.

Q Okay. I'm sorry.

A All right.

Q Did you rely on your patent lawyers in the course of

the prosecution of your applications?

A Did I rely on them?

Q Yeah. Did you rely on them heavily?
A You have to, yes.
Q Going back to Exhibit 45 that we were looking at over

what I call the hardware table. It's not really for sale
now, is it, as far as you know?

A What?

JT-APP 1078
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Q Exhibit 452 -oeTET
A I really don't know.
Q Aren't you under the impression that, I mean, that they
had to make a special one just to bring here.

MR . MOﬁCO: I'm going to object, Your Honor, to
lack of foundation. The witness just testified he doesn't
know, and now counsel is apparently testifying.

THE COURT: That is sustained.

MR. MONCd: Thank you.

BY MR. HARRIS:

Q Would you be surpriged if you were told that they hadn't
been in the catalog or sold since about 19907

A Wouldn't be surprised at all.

Q There was some discussion about the Shimek patent. How

do you pronounce it?

).\ Shimek.

0 Did it have a valwve?

A No. No.

0 And was it really for the same purpose?

A Not at all.

0 Was the Iklor patent for the same purpose?
A No, nct at all.

Q What purpose was it for?

A Totally different products.

O

What purpose was it for?

——

——
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A So was hollow tubes. Incense to burn. Make vyour Toom
smell good. They were not a successful product.
Q It's true, is it not, gir, that the various patents and

refusals made by the United States Patent Office during the
course of your patent prosecution, in the final analysis all
were reversed by the patent office, and your patent issued
and issued in its present form?
A Absolutely correct.

MR. HARRIS: Give me just one second.

THE COURT: Sure.

{Pause)
) With reference to Defendant's Exhibit's 52 which was
used, I believe, to show that many years ago there was
discussion about glowing embers, can you tell me in some
detail what that really illustrates and distinguish from the

idea of having the ember out front?

A Well, it looks like basically a gas log burner.
Q Can you speak little more loudly, sir?
A 1t appears if it's just a --
MR. HARRIS: I want to get this thing on. I'm

socrry. Go ahead.
A I'1l forgive vyou.

Just a standard gas log burner with a grate and the
burner panAand‘covered with what appears to be sand. aAnd, of

course, they put artificial ember on top of the sand so it

T~ JT-APP 1080 ___ -
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does lock like ember, but it's burning ember underneath the

gas log set, not out in front. No separate burner. It's not

even similar to our product. Ours is totally different.

MR. HARRIS: I have no further questions.
THE COURT : Recross.
MR. MONCO: Just a couple of quesﬁioné, Your

Honor.

RECROSS-EXAMINATION

BY MR. MONCOQO:
0 If we could return to -- if we could have Exhibit D 1
which is the patent in suit. If I could have claim 17,
please. It's in column eight.

Okay. Looking at claim 17, do you that in front of
you, Mr. Blount?
A Yes, I do.
Q First'line reads, "A gas fired artificial coals and
ember burners apparatus suitable for attaching to a gas fired
primary artificial burner tube."

Do you see that?

A Yes.

Q Isn't is that retrofit?

A You might consider that.

Q It would be, wouldn't it?

A Yes, but you would change a lot of words in the

dictionary if you tried.

JANET E. WRIGHT, CSR, RPR - -
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MR. MONCO: No further questions, Your Honor. =2

THE COURT: Thank you very much. You may step
down .

THE WITNESS: Thank you.

THE COURT: Next witness.

MR. GAINES: Your Honor, plaintiff would like to
call to the stand Charlie Hanft, please.

THE COURT:  Okay.

(Pause)

Lost a witness?

MR. GAINES: Yes, I lost a witness. He went to
use the men's room, Your Honor. Bad timing.

(Pause)

MR. GAINES: Your Honor, just as housekeeping

nicety, it's a privilege to be before you for the first time

in your courtroom.

THE COURT: It's good to see you.

(Pause)

MR. HARRIS: Here he comes.

MR. GAINES: We're also concerned. He almost lost

his suits last night. Got them from the airline about 12

o'clock midnight.

THE COURT: If you would raise your right hand,

rlease.

(Witness sworn by the court.)
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HANFT - Direct

THE COURT: Just have a seat right up there- 120
CHARLES A. HANFT, (Sworn)
was called as a witness by the Plaintiff having been first
duly sworn, testified as follows:
DIRECT EXAMINATION

BY MR. GAINES:
0 Mr. Hanft, would you please state your full name and
residence and business address for the record, please?
A Charles A. Hanft, H-a-n-f-t.

THE COURT: I'1]l need to you speak you louder. If

yvou would the get closer to the microphone.

A Charles A. Hanft. The spelling is H-a-n-f-t. The
residence is 970 Brentwood Avenue in Lawrenceville, Georgia.
And the business is 2316 Main Street in Tucker, Georgia.

It's a retail store.

THE CQOURT: Okay.
0 Mr. Hanft, have you ever testified before in court?
A No.
Q Okay. So please feel free to ask me to repeat a

question if you do not clearly understand it.

Mr. Hanft, what do you do for a living?

A I'm a specialty retailer.
Q In what area?
A Fireplaces primarily and grills in the off-season, which

would be the summer.

—_
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HANFT -~ Direct

0 And when did you first get into Ehe business”;g;]re i351
presently?

A July of 1991.

Q@ -“And how did you come about gettingrinto the business?

A - I was the business broker looking to sell the business

for the previous owner. And I assessed it to be a good
thing, so I bought it.

Q0 7 So 1991 you went, into the business that you're presently
in; is that correct?

A Yes.

Q Okay. So how many years would that make you in the
fireplace business now? BAbout 127

A Yes.

0 Okay. Approximately 12 years. Who was your major

supplier of gas logs when you first entered the business?

A Peterson primarily.

0 Was there another supplier at the time?

A There was another significant one, which was the Heat
Mentor.

Q ‘But Peterson was one of your suppliers?

A Yes.

Q Are they still your major supplier for gas logs?

A No.

0 Okay. Who is your major supplier?

A . Golden Blount.

-

-y
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152
Q Why is that? Why did you go from Peterson to Golden
Blount? .
A As they were both displayed for pericds, when customers

made choices, and the pricing was similar as well, they made
them on appearance. And they consistently chose the Golden ™

Blount log, and I want to go with what sells.

Q

Blount logs kind of grew in number, and the Peterson's logs

kind of decreased in number over a period of time?

A

Q

A

Q

or you get it indirectly, I guess?

So then if I'm understanding you correctly, the Golden !

Yes. =
Do you gtill handle products for Peterson?
Very few. I can be specific if you like. 5}

But they do still supply with you some of your products

,,_.‘,
[

A It's all through distributors, yes. ?3
Q So from 1991 to the present, then, so you've been ii
purchasing Peterson products for about 11 to 12 years? ;]
A Yes. )
0 Okay. How do you keep up with the products for any EE

given company from whom you buy products?

A

Q

= O

They publish their offerings in a new catalog.
Is there anything else you do?
Oh, yeah, the shows.

Tell us about what do you mean by shows.

Trade shows. There's a national show that I try to make

. . 985;_N:J
10 A
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every year. Outside of 1993 with the birth of my son, I've
been to every one in my time in the business. There's a
regional show that T've seen a lot, and there's manufacturers

and-distributors put on smaller shows. I try to get to them

all:
Q What exactly is it that they show at these shows?
- A Well, a distributor would show the products from the

manufacturers they distribute. The national trade show,
which is the big one where every one wants to show what they
have or where manufacturers show what they offer.

Q Would this include any new products that the

manufactures might be --

A Yes.

0 -~ putting oﬁt that year?

A Yes.

Q Is it primarily for that or --

A That's featured. They have gone -- all the

manufacturers have gone through efforts to bring something
new. They want every one to see it.

0 " So if they've got something new, they want it for the
show to show all the potential buyers at the show?

A Yes.

Q You mentioned brochures a while ago. Are you familiar
with Petersons brochures and sales catalogs?

A They have a product catalog that has a format that I've

. JANET E. WRIGHT, CSR, RPR -
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i54

seen over these 11 years that has basically not changed in
terms of its physical nature.
Q Okay.
A But the products inside, of course, all have changed as
time goes on.
0 211 right. Mr. Hanft, I would like to direct your
attention to Plaintiff's Exhibit 4 A and 4 B again or
actually 4 A. If you'need to come up a little closer, feel
free to do so.

This is the Peterson ember burner. Have you ever

seen this before? This product.

n No, I have never sgeen that.

0 You have never seen that for sale before?
A No.

O All right. Did you see it for sale in '917?
A No.

Q How about '927?

A No.

0 What about 9237

A No.

Q 94, '95, '567

A I would answer no.

Q Okay. What about '97?

A No. .

L@

Well, if you've never seen it for sale before, did you

——

c. - -
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hear about it along the way? =2
A Yes.

0 Okay. And when did you hear about it?

A T Well, two years ago. I heard that it existed.

Q Okay. And how do you hear that?

A Through either another seller of the product or a rep
that knew of it. A rep or a seller of it.

Q ~50 you never saw Peterson introduce this at any of their
conventions?

A No, I didn't see it.

Q You did not see it in any of their brochures, their
sales product brochures?

A No.

Q But you did hear about it. Did you hear about it from
'91 to '997?

A No.

Q Okay. So the first time you heard about it, then, was
in the year 20007

A Yes.

Q Okay. Do you -- just knowing the industry as you said
that you do, do you believe that you would have heard of it
sooner if it had been available?

A I think I would have heard of that sooner.

Q Why .is ﬁhat?

A It's not an insignificant product.

~ JT-APP 1088
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Q It looks like a pretty simple pan and tubes to-me. 128
A Not to the buyer. I'm close to the streets, and I know
what customers want. When they see embers, more glowing
embers, it's an impact.

Q Do you presently sell the Peterson ember burner?

A No.

Q Why not?

A I have the Golden Blount, and it would be superflucus to
do that.

Q Okay. Because they're just practically the same thing?
A Yeah, and why stock more stuff?

Q Right. Okay. How would you -- you said that you came

to know or came to know Golden Blount's products when or did

you when did you come to know --

A In 1994.

Q 1994. And since then you have purchased gas logs from
them?

A Yes.

Q On a yearly basis?

A Yes.

Q How would you characterize Golden Blount, Incorporated,

within the gas log industry?
A Growing, inventive and a good company to do business
with in the sense that you feel 1like you're getting a fair

shot.

JANET E. WRIGHT, CSR, RPR
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Q You said innovative, and I think we've heard some
testimony here today about awards. Are you talking about
perhaps the awards that Golden Blount had received on some of
of his other products?
A In part.
Q When was the first time you saw Blount's -- and I'm
going to call it the CEBB burner, C-E-B-B burner, because I
think ‘that's the industry name for it.

When was the first time that you saw the CEBB
burner?
A It would have been the spring or summer of '94. The
sales began in September, probably I would think after the
delivery arrived. Usually the delivery comes in the summer

if you're going to buy an early buy .

Q Okay. So based on your previous testimony, then, just
simple mathematics. You saw them in '94 and heard of
Peterson's device in 2000. That was about a space of six

years, then, difference?

A Yes.

Q Okay. And were you aware that Blount's patent issued in
November of 1999 on his burner?

A I had heard that they got the patent.

Q Okay. What were your impressions when you first saw the
CEBB burner or Blount's burner?

A I ordered them. I would -- I saw it as a product that

J—y
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would sell.
0 Anything else?
A It would sell because of its appearance. Because of
what it did to a fireplace.
Q What exactlyAdid it do?
A It increased the amocunt of embers, and I knew or I felt

strongly that would have appeal if it's proven could be so in

the marketplace. It makes them more beautiful. There's a

little bit of heat thrown from it, too, which is nice.

Q As an added benefit?

A Yeah.

Q What would you say 1is the primary characteristic that
makes it more appealable, I guess, to customers or to you?
A More glowing embers out front where they can be seen.

Q And why is that important?

y:\ It's just a basic looking at it and liking what you see.
It's more realistic.

Q Okay. When you first saw the Blount CEBB burner, did
you think it would be commercially successful?

a Yes.

0) And you might have said that already, but tell us why?

A Because people would pay the money to have one. They
would want one, and they would want it for its appearance.
Q Okay. Do you show Golden Blount's burner in your

showroom?

—~JT-ARPP 1091 _
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I 159
A Yes. ‘
0 Explain.
A We have fireplaces with numerous gas log displays, and I

have three different styles of log sets that have a front
Eﬁrner on them and presently two that do nct. So presently
two don't and three do.

Q So your testimony is that in your showroom you have some
fireplaces with the front burner and some without?

A - This is true.

Q Okay. 1In your own experience, which one is the customer

drawn to?

A The ones with the front burner.

Q Have they ever expressed the reason why?

A Again, look at all the embers.

0 The glowing embers?

A Yes.

Q It just locks more like a real fireplace to them?

A It does. It's all about appearance. It's decorative
appliance. It's not a heating device. 1Its visual impact is

more appealing, more arresting. That's the one they want.

Q S0 they were drawn to the ones that had the burner in it
versus the ones that did not have the burner?

A - Yeah. And I might add if they liked the style of one
that-didn't, they volunteered the question could they have

one. And, of course, we went into the explanation that it

~_ JT-APP 1092
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could. T

Q Okay. We've heard a lot of testimony and dialogue from
counsel regarding the way in which this burner is sold,
whether it's auxiliary or whether it's sold more times than
not by itself or with log sets. I would like for you to just
share with us your experience when you sell or how you sell
the burner.

A Thinking back over the years in terms of how they were
sold, if I sold 40 more CEBBs from this day forward, 39 would

go with a log set.

] Wait, wailt, wait. Hold on. 39 out of 40 would go with
logs?

A Yes. I'm giving you two and a half percent. Yes. 1In
other words, we will retrofit one. We can. We don't even

promote that.

Q Now wait a minute. So you don't have -- your experience
is that you don't have that many customers coming in and just
asking for the CEBB burner by itself?

A No, they‘re coming in shopping for a gas log, and when
they do that, they'll need a gas log as well. So that's one
of the reasons why that happens. They go with the front
burner.

0 Okay. I put the math to that, and that's about 90

percent of the time, then, you sell a set of logs with a

burner.

_ JT-APP 1093
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Maybe 97 and a half.
Well, your math is better than mine.

With the 142 is two and a half percent.

L O &

‘How do you install your burners when a customer comes
in and says, yes, I like that? Do you just box it up for
them, say, congratulations, you've got a great little set of
logs and send them on their way or what?

A ‘Three out of four will want installation managed by us.
o) iSo if somebody was coming in looking for, you know,
just a burner, I guess, what would be some of the impediments
just buying -- you know, I like that burner, I like the look
of this. I think I'll take it home and put it on my
fireplace. Would that necessarily work or what kind of
problems could I run into?

A Installation, directing, removing things that were put
on the original single burner set. It's doable and has been

done in a rare case. But of those that do that, they ask

us.
Q Are there different size fire boxes, Mr. Hanft?

A Yes.

Q Will that burner fit in all fire boxes?

A Prefab fireplaces are often not commercial. Some of

them, especially older ones, we go back and put logs in all
kinds of fireplaces. Some of them don't have the depth for a

front burner.
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Q So if I'm all excited after being in your show ¥tom, and
I get all excited and grab one up and run out of the door
with it. I would be the one, let's see, two and a half
persons I guess in yoﬁr experience, and I get home, it may
not even work in my fireplace, mightn't it? . .

A There's a chance it wouldn't.

0 Thank you. Have you ever seen any other ember burners
other than Peterson‘s.that provides the same result a
non-CEBB does from a 1991 up to the time that you first heard

about Peterson burner?

A No, not to see them.

0 Okay. Have you ever seen any existing?

A No. I have heard that some exist.

0 Okay.

A And it's important to know that I have no incentive to

go to try to find them. There are only --

0 Okay. Thank you. How would you characterize, then,
just kind of wrapping up. How would you characterize the
demand for the CEBB burner in your own experience?

A Steadily increasing.

Q Steadily increasing. So ever since you first introduced
the burner, which was in 1994, the curve has been gradually
increasing, I guess taking into account, as counéel pointed
out, for sometimes warm years or what have you and that sort

of thing.
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A Yes.
Q But overall if you look at it to a certain extent, it's
been steadily increasing as has the stock market: is that
correct?
A Yes.
0 Thank vyou.
MR. GAINES: I have no further questions at this
time, -Your Honor.
THE COURT: Okay. Thank vyou.
Cross examination.
CROSS-EXAMINATION
BY MR. MONCO:
Q Good afternoon, Mr. Hanft. My name is Dean Monco. I'm
representing Peterson Company here.
Just a couple questions i1f I may. First of all,
have you ever seen the Blount patent in suit?
n The patent itself I saw for the first time on Saturday.

This Saturday? Where did you see this patent?
1 saw it at Mr. Harris's offices.

Did Mr. Harris ask you to review it?

I was asked to look at it.

Did he tell you why he asked you to look atrit?
No.

Okay. What else did Mr. Harris ask you to look at?

A o R S o IR o B~ T o

Well, to look at. Mr. Gaines and Mr. Harris were

.
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explaining to me what a trial like this would be like o2
Q Now with respect to all of your testimony regarding the
fact that you sell 97 percent of burners with the CEBR
attachment. Do you recall that testimony?
A Yes. .
0 Okay. And ALL of that testimony you're talking about is
your experience in selling the Blount unit, correct?
A This is correct.
0 You have not been speaking at all about how the Peterson
product is marketed, are you?
A I am not.
Q Okay. You don't have any knowledge with regard to how
distributors market the Peterson product, do you?
A No, but I don't think it would vary.
Q You don't know one way or the othexr?
A It's infinity.

MR. MONCO: Your Honor, we have no further
questions.

THE COURT: Thank you very much. You may step
down.

MR. GAINES: Just a minute, Your Honor.

THE COURT: Okay.

REDIRECT EXAMINATION

BY MR. GAINES:
Q Just one quick guestion, maybe a couple, maybe. We did

—
- i

. JANET E. WRIGHT, CSR, RPR -
FEDERAL DISTRICT CQURT - DALLAS, TEXAS

= ;*_APF>1997

?.ﬂf- ig !

(.».‘s.\\-.m l :!/Jilvﬁ‘} §-3 5
s e il BE BEE W = S R E B OB e

N

]

P T

oo TR Coutirn:

%

o~

RS

Feoo M
Wovxrreid)

e o ferese ey
Mrevruaed Bncuseoramrdd)

)

pore
[ vee—

o .
Fap—

~—

| e——



10

11

i2

13

14

15

16

17

18

19

20

21

22

23

24

25

HANFT - Redirect

meet for the first time on Saturday, didn't we? 162
A Yes.

0 When I handed you the Blount patent, I just said, this
is the patent that's in sguit; is that correct?

A (Witness nods head.)

0 I also told you we just went over some general patent
law just in generalities such as, you know, this is what a
plaintiff has to do, this is what a defendant has to do?

A Right.

Q But I wasn't gpecific with this particular case, was I?
A No.

0 All right. The other question I wanted to ask you,

you've been in the business about 11 or 12 years now. And
based on your own experience, would vou say that it's fair to
say that your business is pretty typical of the fireplace
accessory business?

MR. MONCO: I'm going to object to that question,
Your Heoneor. Lack of foundation, and this witness has not
been identified as an expert in the area of selling
fireplaces and how distributors work in selling other
pecple's products. I think now we're again approaching into
the area of expert testimony and opinion testimony that you
would find outside the bounds of Rule 701.

THE COURT: Response.

MR. GAINES: Your Honor, first of all T asked Mr.

—=_ J134991093;ﬁy,,
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Hanft his own experience, what he believes would be-thé case
given the fact he's been in the industry for 11 to 12 years.
THE COURT: Objection overruled.

BY MR. GAINES:

A I feel that --

Q Do you need the question repeated, Mr. Hanft?

A No.

Q Okay.

A I feel that my experiences and I do communicate a lot

with other shops, and we all sell different stuff in Georgia
and elsewhere. And I feel like their experiences parallel
mine. The item is meant as an initial sales appeal. And
there is very little market to go back with them.

Q Mr. Hanft, what do you think, what is the artificial gas
log industry trying to achieve as a whole?

A The vented logs are trying to achieve good looks and, of

course, more sales plus good looks.

Q 'When you say good looks, what do you mean by that?

A Eye appeal, realism.

Q That's what it really boils down to, doesn't it?
Realism?

A When a customer comes in, oh, my, how realistic that is.
Q Right. So you're trying to get it more réalistically

locking fireplace. That's why all the accessories, all the

burners, all that sort of thing is for?
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167

A Yes. T
o) Thank you wvery much.
A Thank you.

MR. GAINES: No further guestions.

THE COURT: Cross examinaticn.

MR. MONCO: No further guestions.

THE COURT: Thank you very much. You may step

down. You're excused.

Next witness.

MR. HARRIS: We would like to call Mr. McLaughlin
as an adverse witness.

THE COURT: Okay.

If you'll raise your right hand, please.

(Witness sworn by the court.)

THE COURT: Just have a seat right up there.

F. WILLIAM McLAUGHLIN, (Sworn)

was called as a witness by the Plaintiff having been first

duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. HARRIS:

Q Would you state your name, please, and your address for

the record?

A Name is F. William McLaughlin. Do you want my business

address or residence?

Q What is your occupation, Mr. McLaughlin?

-

- .. . -
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168
A I'm a patent attorney.
Q and indeed you served as patent attorney for the
Peterson Corporation, haven't you?
A Yes, I have.
Q and you are the patent attorney that had substantially

all the contact with Peterson Corporation regarding the
present patent in suit, at least up until the time the suit

was filed?

:§ Within my firm, yes.

0 And most of the time after, right?

A Well, I can't say that's correct or not.

Q I believe you began to work with Mr. Monco?

A Right.

0 It's true, is it not, that in December of 1999 that you

had a contact by telephone with your client. Who was that?

Mxr. Bortz?-

A Yes, it was.

0 and what is Mr. Bortz's position as you understand it?
A He is an officer and part owner of Robert H. Peterson
Company.

Q What did he consult ydu about?

A His company had received a letter from an attorney

representing Golden Blount.
0 Did he ask you for an infringement opinion?

A At that time I don't remember that he did, no.

-

ey
'
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Q Did he tell you that he had received some kind ot a 262
notice regarding infringement?

A No.

Q What did he tell you?

A He told me he had receivéd a letter having to do with a
patent owned by Golden Blount.

0 And I put Plaintiff's Exhibit 10 up. 1Is this the letter

you're talking about?' I'm assuming you were forwarded a
copy, right?

A Yes, I was.

Q Do you read that letter as relating in some way to

patent infringement?

A I'm not sure what you mean by relating to patent
infringement,
0 Well, I note in the third paragraph it says, "The

purpose of this letter is to place you on notice of the
issuance of the patent and inform you that our client has
instructed us to take whatever steps are reasonable and
necessary to prevent infringement of the patent. "

Don't you think that's at least a hint that there's

some possibility of a charge of patent infringement?

A No, I do not.
Q Why is that?
A I think it's a carefully drafted letter that's intended

to simply indicate that there is a patent. And they don't

—y
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170

want anybody to infringe the patent.
0 So in any event, it is a letter that gave them knowledge
of a given patent, correct?

A Yes.

Q So from that date, at least, they knew about the patent

or the number of the patent and its issue date, correct?

A Correct.

Q And they did know that someone thought enough of their

patent to mention the possibility of infringement.

A I can't say that's correct, no.

Q Hard to say it's incorrect, too, though, isn't it?
A No, it's not.

Q You like that better than the other?

A I'm not sure exactly what the attorney who wrote the

letter meant.

Q What did the client ask you to do regarding the letter
or regarding the situation, however you see it?

A Well, we discussed the situation, but beyond that I
can't say that he asked me to do anything.

Q Didn't he tell you that he had been making devices like
that or seen devices like that for 20 years and that if that
was the case, did that have any effect on the situation?

A I wouldn't characterize it as the way you have, no, I
would not.

MR. HARRIS: Excuse me just a minute.

“— JT-APP 1103
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171

I need page 25 of the deposition. ST
Q As I read it, it says, "Now what was the first opinion
that you rendered to him? What did he ask you, and what did
you ask him?"

And I read your answer to be, "Well, what the
opinion was, was that if we can prove that they had been
making and selling products for 20 to 30 years that were the
same as the current products, he would not be liable for
infringement with respect to the Blount patent.

"Q Did you tell him that with respect to the
business, invalidity and statutory bar? Is that what you
were telling him?

"A Not so much the form of statutory bar. It
was more that if any -- if any claim was infringed by the
counterproduct, that claim would be invalid.

"0 Why did you tell him it would be invalid?

"A Because if the claim covered what they were
doing currently, then it would cover what they were doing 20
Oor 30 years ago, and the claim would be anticipated.™®
Q Maybe we need to place that in time. Is that not the

first time you gave him some advice?

A Yes, it 1s the first time, ves.

Q Did you not give him advice on three separate occasions,

at least? .

A I did.

-

= _JT-APP 110
JANET E. WRIGHT, CSR, RPR R .
FEDERAL DISTRICT COURT - DALLAS, TEXAS




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

McLAUGHLIN - Direct

172
0] Let's be sure you and I understand when the first-time
was. You see, I may have been unfair with you in saying it

was December. When was it?

A It was in December of 1999.

O So what I said a minute ago is true?

A No, I don't believe what you said was true.

Q What did I say that was untrue?

A I believe you asked me characterizing what was done 20
or 30 years ago as relevant to the patent. That's not
correct. I was characterizing 20 to 30 years ago relative to

the Peterson product.

Q I see. What you're saying is you had given them the
advice involving 20 or 30 years, but, of course, that
involved whether there were prior products over that period
of time such as the Peterson product?

A Right.

Q But if that were the case, that would be invalid. And
you wrote him a letter to that effect, did you not, telling

him that he didn't have to worry if that were the case?

p:y No, I did not.

Q You didn't write a thing to him, did you?

A No, not on that subject, no. A

Q There does come a time that you gave him a sécond

opinion, though, too, didn't you?

A Yes.

—
-~ -
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Q Going back to that first opinion. Didn't you tell hiivB
he needed more information -- that you needed more
information?

A Yes.

Q -What did he tell you?

A He said that they would look for prior art.

0] Did they send you a big bundle of it right off?

A No.

L@

How long was it you got any significant pieces of paper
from him?

A It was shortly after the lawsuit was filed.

Q And that was well, well over a year after the
consultation in December, wasn't it?

A I don't know that I agree well over a year, but it was
just over a year.

C Well, we could nitpick each other all you like.

I'1l retract it and say over a year. How about

that?
A That's fine.
0] All right. ©Now what was the situation as far as the

materials you had when you gave a second opinion and tell me

what the second opinion was, if you'll let me compound the

question?
A Are you finished with the question?
0 Can't you hear me still talking?

-

—_—
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174
A You said -- I thought how were going to compound-the
question.
Q I had compounded it. I asked two different things in

one guestion.
A

some information on the Peterson product.

Q

A

Q

or have you do one?

A Yes.

Q What did he say? That he would do it?

A Yes.

Q Did you tell him it was wise for you to do it?

A I don't know. I don't remember if I told him that or
not.

Q Mr. Bortz do a lot of prior art searching to your
knowledge?

A Can you repeat the question?

Q Does Mr. Bortz do a lot of prior art searching to your
knowledge?

A I do not know.

Q And you said you had the file wrapper?

A No, I did not say that.

Q You didn't get the file wrapper until after suit was

Okay. I had the patent, I had some prior art, and I had
Where did you get the prior art?
From Mr. Bortz.

Did you tell Mr. Bortz he should do a prior art search

_ JANET E. WRIGHT, CSR, RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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filed, did you?

A No, that's correct. I did not.

0 And on that first occasion, that was in December of

1999. It is true that you didn't have any of that 20 or 30

year art that he was talking about?

A That's correct.

Q Tell me what occasioned -- I'm not sure I picked that up
a minute ago -- the second consultation?

A I'm not sure what you're referring to by the second
consultation.

0 Well, I called it a consultation. It was telephone

consultation you gave him, telephone opinion.

A Yes.

Q Perhaps he called you back before that. I don't know
about that. But I would like to direct attention to that

second telephone opinion.

A Okay.
0 What was the occasion of it?
A It was to discuss the materials Mr. Bortz had sent me to

review in connection with this lawsuit.

Q Had there been at that time a second letter?
A This was after the lawsuit was filed.

Q I think you did three opinions instead of two.
A Yes. - 7

O

Okay. I'm asking about the second opinion.

-
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Second and third were after the lawsuit was filed.”
Both of them were?

Yes.

So when was it that the second opinion took place?

February of 2001, 1 believe.

O © T N © R

And had there been any correspondence of any kind, any
follow up correspondence from Golden Blount during the
meantime?

A Yes, there had.

Q And what basically was it? And I'll probably put it on

the screen if you don't mind. Is that it?
A Yes, it is.
Q I ask you to suffer the little discomfort of reading

that letter. 1It's short. Would you do it for me?
A Aloud?
O Yeah.
A "Dear Mr. Corrin, On December 10, 1999, I forwarded a
letter to Robert H. Peterson Company with an enclosed copy of
U.S. Patent 5,988,159. On December 30, 1999, you indicated
that we would be receiving some response from you regarding
our earlier letter.

"As of this I date we have not received the
response you indicated would be forthcoming.

-"We have inspected your EMB Series ember flame

booster and find it to be clearly within the scope of at

= JTAPP1109 |
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least some of the claims of the subject patent. "Our client
views any infringement of its patent with great concern and
will take necessary steps to stop any such infringement .

- "Our client wishes to resolve the matter of the
infringement of the subject patent as soon as possible.

"We look forward to your immediate response to our
earlier letter."
Q Now you would agree with me that that letter very
specitfically charges infringement?
A Yeah, 1 do.
Q And that was in May 3rd, 2000. You and I may differ on
whether the December does or not in '99, but we do agree this
one charges it.

S0 as of May 3rd, 2002, even you believe that they
had been charged with infringement.

Did this letter cause some action to take place on

the part of your client or you?

A Yes.
Q What?
A The ~client forwarded it to me, and we discussed the

letter, and the client sent a response to I think it was Mr.

Tucker.
Q You didn't write that response, did you?
A No, I.did not.

0 Who did?

. JANET E. WRIGHT, CSR, RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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I didn't hear you. I'm sorry. [ ——
Who did?

I believe it was Mr. Bortz.

L SR

In other words, the client did the dirty work on this

one, right? The client wrote the letter to, what, try to put

off things a little bit?

MR. MONCO: Objecticn, Your Honor, to the
characterization. It is also arguing with the witness.
THE COURT: Sustained.

BY MR. HARRIS:

0 Can you think why the c¢lient wrote that letter? There
was a specific charge of infringement on an item that looks
almost the same as the patented item?

A Because the letter simply had a broad infringement
allegétion, and he wanted a greater explanation from Golden
Blount as to why Golden Blount thought the Peterson Company
was infringing the patent.

Q Sir, was it not such a clear thing what the issues, at
least, were that this is obviously a put off letter and has
no purpose whatsoever rather than to make somebody go away,
hopefully?

A I don't agree with that at all. 1It's asking a question,

further explanation, which was never provided.

0 Oh, I think it was provided the next year. Wasn't there

a lawsuit filed-?

JT-APP 1111
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A Seven or eight months after this, yes.
Q Yeah. I suppose that was one.
So what else did you do in the meantime, and what

did Qour client do in his attorney-client relationship with

you? '
A With respect to this matter?
Q With respect to that or generally the infringement

problem that now raised its head.
A I don't do anything.
0 Did he ask you to do anything?

A No. We were waiting to receive a response from Mr.

Blount's attorney.

0 Did you follow that up with a letter?

A No.

0 Did you give him an opinion at that time?
A No, I did not.

Q When did you give him that third opinion? That was in

the following vear, wasn't it?

A Yes, the third opinion was in May --

e} The second and the third opinicon, right?

A Yes.

Q Would you explain about the second opinion? I can't ask

for a letter because you didn't write one, did you?

A No, ‘T did not.

0 It was oral opinion again, wasn't it?

9

-
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Yes, it was.

A
Q And it was conducted by telephone, wasn't it?
A Yes, it was.

Q

And you wrote him still another one after that, and it

was also conducted by telephone, wasn't it?

A Yes, it was.

Q You and he lived in the same city even, didn't you?
A No, we do not.

0 Well, IT'm not a real expert on the Chicago area, but
maybe you can call it the metroplex or something. I do

believe you lived just a few miles apart or worked a few

miles apart. Correct me if I'm wrong.
A It's correct that we work in the same city, yeah.
Q Would it have been difficult to get together at any time

to discuss this serious matter?

A We discussed it over the telephone.

Q Isn't it a fact you never talked to that man in person
one time between the time when he called you about this
matter in December and when I took his deposition in Chicago?
A That's not correct. I did tell you that in the
deposition, but I did meet with him one other time.

Q Why don't you correct yourself, then, for me . Where was
it, and what was it?

A It was in my office, and I don't remember -- it was

probably a few months before the deposition.

JANET E. WRIGHT, CSR, RPR -
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Q But after you had given all your opinions? - e
A Yes.

Q And after the suit was filed-?

A Yes.

Q Issee. So tell me about the details of ‘the second oral
opinion.

A I told Mr. Bortz that Peterson Company ember flame

booster did not literally infringe any claim of the Blount
patent,; and at least some of the claims were invalid as
obvious.

Q And as you did that, did you get a chance to look at his
structure, the structure he was selling, the product he was

selling? The product in issue?

A I saw a picture of the product and drawings of the
product.

0 Did you -- you didn't see the product, did you?

A No, I did not.

Q And when you gave the third opinion, yvou still hadn't

seen the product, had you?

A No, I had not.

Q And you didn't -- I'm going to try this again on this
deposition. You didn't see the product until the time that I
took the deposition in Chicago?

A No, it was before that.

) How long after? After the first opinion?

-

= _ u- . _
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A Yes. - TTETET
Q But after the opinion. And you gave no more opinions
after the third opinion; isn't that true?
A That's correct.
0 Is it your recommendation to clients to go with oral
opinions?
A I can't say that 1 have a recommendation to a client on
that.
Q You think they're better off without them maybe?
A I didn't say that.
Q0 That way you can say whatever you want to about that
later, can't you?
A No, I den't agree with that.
Q Well, you could. 1I'm not suggesting that you would, but
you could, couldn't you?
A Yes, you could.
Q And a written opinion ties things down and tends to bind
the participants together to where they understand what's
being focused on, don't they or doesn't it?
A Yes, it does.
Q Was this whole thing the sort of thing that the two of

you talked about, you and Mr. Bortz, and just simply said,
oh, this is a little nickel and dime affair from a little old

outfit down in Dallas, and we're not going to worry much

about it?

-

—
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A No.
Q Was there any hint of how little exposure was in the
discussion?
A No.
Q You did finally get a file wrapper, dido't you?
A Yes, I did.
Q And you got that file wrapper for your third opinion, am
I correct?
A Well, I got it generally to represent the client in
connection with the lawsuit.
Q But you got it in conjunction with giving the third
opinion. You had it at the time of the third opinion?
A Yes, I did.
Q And you went through it, did you not, pretty carefully?

And as I understand it, your cenclusion ultimately was that,
while there wasn't any specific file wrapper estoppel as such
to cut off the doctrine of equivalence, that the doctrine of
equivalence would not be applicable simply because the things
didn't do the same thing in the same way to produce the same
result; 1is that true?

A That's not true.

Q What did you say?

A I Ssaid it does not perform substantially the same
function in substantially the same way to produce

substantially the same result.

[ F -
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Q If we amended all that garbage that I just 1et out and
changed my language about the same thing, the same way and
what not. 1In other words, function, way and result, would

you agree with what I said?

A No.
Q Why?
A Because you characterized it that my opinion was that

there was no file wrapper estoppel, and that was not my

opinion.
Q I believe it is your opinion. Let's go to it.

MR. HARRIS: Please pardon us just a minute. I'm
sorry.

THE COURT: Okay.

{(Pause)

MR. HARRIS: We may have to parse a sentence or
two, but let's start.

MR. MONCO: Your Honor, may I inquire as to what
page counsel is going to be reading from?

THE COURT: What page is that from?

MR. HARRIS: This will be page 32.
MR. PARKER: 37 and 38.
MR. HARRIS: I'm not sure how far 38.
Q And I asked you the guestion, "What was it that you

found in the record of prosecution that caused you to advise

him that the doctrine of equivalence wouldn't assist in this

JANET E. WRIGHT, CSR, RPR )
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case?

And then, Answer, "I wouldn't say that there was
anything in the prosecution history that would cause the

doctrine of equivalence to not apply.*"

Now you got to read that sentence Very carefully,
but if you read that sentence very carefully, you literally
stated that the doctrine of equivalence would apply.

I'11l read it to you again. "I wouldn't say there

was anything in the prosecution history that would cause the

doctrine to not apply."
It doesn't say, to apply. Says, to not apply.
Then we go down below that to get to the other

portion.

"I didn't get you. I'm sorry. Would you repeat
it?"
Then there was some discussion about that.

And why don't you just read it back and the rest of

the portion of red.

"What then was it that made you think that the
doctrine would not apply?"

I'm asking you why it wouldn't apply.

And you're saying, "The accused device did not
perform substantially the same function in substantially the
same way to produce the same result."

that's most certainly what you said, and I

-—*.‘_ .- o _
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understand that. T

I suggest to you that you very clearly admitted by
the sentences and context above that you were not going to
urge that there was an estoppel probleml
A No, that's not correct. I was saying that my opinion
did not rely on prosecution history estoppel.
Q I believe you're standing on the head of a pin now.
What 1is the differencg in the two?
A I'm not saying there's no prosecution history estoppel.
I'm saying in my opinion I'm not relying on prosecution
history estoppel.
Q But you said you didn't find anything in there that
would cause there to be such estoppel?
A I was talking about my opinion. My opinion, I was not
relying on prosecution history estoppel.
Q Is that what it says in your oral opinion? Why don't
you give me a copy of it so I can read it?

MR. MONCO: Objection, Your Honor.

MR. HARRIS: Pardon me for being a little hard,

Your Honor, but I get frustrated not being able to look at

the opinion.

THE COURT: The objection is sustained.
MR. HARRIS: Okay.
Q I went on. Let's read a little more.

"What did you tell him was the difference in the

~_ JT,APP 1119

. JANET E. WRIGHT, CSR, RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS

A

[rs—1

e



McLAUGHLIN - Direct

“e NT-APP 1120~

JANET E. WRIGHT, CSR,- RPR B
FEDERAL DISTRICT COURT - DALLAS, TEXAS : -

1
i
{ 1 result produced in his structure and the claims ofwg;; Claig7
l T 2 thereof looking at the function, way and result aspect, okay?
l 3 Well, the answer to that is outlined in our interrogatory
) 4 answers. I want your answer.*
l - 5 All I got was reference to interrogatories, and
6 they were very, very drawn out. 1I'11 say no more about the
l I 7 subject now except I urged that you have testified there wasg
8 no file wrapper estoppel as far as you're concerned, that the
)
l i 9 opinion at least didn't rely on file wrapper estoppel. And
l i 10 if there was file wrapper estoppel and you thought there
| 11 might be, that it was because of the function, way and result
I J 12 test.
J 13 MR. MONCO: Your Honor, I'm going to lodge an
' i 14 objection to that, at least the jnitial part of that
15 statement, which was a statement and not a question. It is
I | 16 clear Mr. McLaughlin did respond to the question as why claim
[ 17 one was not infringed. It's in the deposition and he did
l | 18 answer the question that Mr. Harris asked at the deposition
l ‘ 19 and would be happy to answer it again now if you asked him.
; 20 : THE COURT: The objection is overruled.
' : 21 MR. HARRIS: I don't think there's a question
} 22 pending fortunately. We'll get on.
. : 23 . THE COURT: Okay. I can't be reversed, then.
; 24 BY MR. HARRIS:
l 25 Q So this matter had been dormant well over a vear when
|
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vou got around to your third opinion, anyway. You"lT agree
with that, won't yocu, or do we have to argue about what
dormant means?

I'l1l let it go at that and say it had been well
over a year before the third opinion.
A Yes, that's correct.
Q And as a matter of fact, why did he ask you for a third
opinion? And I do believe you know.
A Well, whether it's the third opinion or the second
opinion, it had tco do with avoiding a charge of willful
infringement in the lawsuit.
0 Was the charge in the lawsuit or was it not a contact
that he made with you, Mr. Bortz, to the effect that he had
heard from someone that you could protect yourself against
paying attorneys fees or some extra fees if you had a
lawyer's opinion or something?
A Yes, but that was in connection with the lawsuit.
Q Yes, I think that was in connection with the lawsuilt.
misunderstood you. What did you tell me just a minute ago?
I thought you told me that after the lawsuit had been filed,

is what you're saying.

A Yes.

Q But he made the contact and not you, right?

A (No response.)

o You didn't call him and tell him you needed an opinion,

I

-
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did vyou?
A Well, I believe it was the first phone conference I had
with him after the lawsuit was filed.
0O Well, who started it? Who called who?
A I don't remember.
Q Okay. S8till hadn't seen the structure, had you, the
product?
A I had seen a picture of it.
0 Still hadn't seen it, had you?
A Not the actual device, no.
0 What he hoped to do was to be able to avoid attorney's

fees, perhaps willful infringement, too, I don't know, but I

think his language was attorney's fees, true?

A Yes.

Q And you advised him there was a way to do it. What was
ie?

A Well, one way to do it is to not infringe the patent.

Another way to do it is to have an opinion from his attorney.

o) Did you tell him the first would be better?

A Well, the first is absoclute.
0 Okay. So he did decide to get some kind of opinien?
A Yes.

Q At that stage. And indeed you had already kind of
started on it, hadn't you?

A I'm sorry. I didn't hear vou.

= . o }
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Q You had all ready started on it to some extent;'ﬁédn‘é9o
you?

A I'm not sure. I don't understand what you're asking me.
C When did you start on this opinion, the third opinion?
A Well, the third opinion was a carry over from the second
opinion.

Q When did you start on the second opinion?

A After I was informed that the lawsuit was filed.

Q And in February 2001 did I understand you that you gave

the oral opinion that Peterson did not literally infringe and
that at least some of the claims were invalid?

A Correct.

Q And you went ahead and told him, and you don't infringe

under the doctrine of equivalence, either.

A (No response)

o} You know you didn't tell him that, don't you.
A In February?

Q Yeah.

A No, I did not.

Q As I understand it, your position was that claim 19, for
example, would be invalid under 35 United States Code 102 in
that one would be -- claim one would be invalid under 35
United States Code 103; is that true?

A Are you talking about February of 20017

0 Yeah. It might have been later. Why don't you

-

iy
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straighten me out if it was. You know, with theséﬁofai
opinions, none of us know what really happened.
A Well, I do know.

Q Well, I don't quarrel with you about that. I just don't

believe you.

MR. MONCO: Objection, Your Honor.
THE COURT: That's sustained.
Q Isithe question one that can be answered?
A I'm not sure what the question was.
Q Maybe I need to rephrase the question. Let's see. What

do I have pending?

Okay. Let me try again.

When did you tell him that claim one was 103
obvious and that claim 19 was 102 knock out?
a I told him certainly that claim 1 was 103. That was in
both February and May. and claim 19 T told him it was
obvious and anticipated, subject to proving that the
particular burner had been on sale previously.
0 There's always that if, wasn't it?
A Only with respect to the answer. Not at all with
respect to the issue of obviocusness.
Q And it's your position here that invalidity is basically
a matter of obviousness and not a matter of anticipation,
isn't it? - |

A Are you asking about what my opinion was about?

JANET E. WRIGHT, CSR, -RPR °
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Q Yes.
A Well, with respect to the claims in suit at the present
time, yes. Unless if you have a question -- if the claims
are found to read on the accused dgvige, then I would say
those claims are anticipated. - -
0 Did you offer an opinion? I'm still entitled to that
opinion, even this late.
A That's the very first opinion I gave to Mr. Bortz.
Q And also the very last one?
A That was part of it.

MR. HARRIS: Just a minute.

{Pause)
0 Here on line 4 the question is asked, what's the purpose
of the ember burner type configuration. And the precise
answer is, "To add additional flame at a more forward
position in the fireplace."

And the question is, "To make a more realistic
ember effect."

And your answer was neither here nor there. It was
that, "I don't know." And that was as of 11 and 1901.

MR. HARRIS: If I could have about a five minute
recess.

THE COURT: Okay. We'll take a five minute break.

(A recess was held at 4:25.)

(Resume at 2:32.)

-
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THE COURT: Have a seat, please.

Mr. Harris.

MR. HARRIS: We have no further questiocns of this

witness at this time.

We would like to ask with respect to Mr. Charlie
Hanft, that he be considered to excuse him. He has business
in Georgia.

THE COURT: . Okay.

MR. HARRIS: And needs to get back if he can. We

don't want to put a hardship on anybody else, but I think

we've all done all we can there.

THE COURT: Okay. Who are you asking to excuse?
MR. HARRIS: Charlie Hanft.

THE COURT: That's fine. We'll excuse you.

MR. HARRIS: There he is. Bye-bye.

That's all.

THE COURT: Cross examination.

CROSS -EXAMINATION

BY MR. MONCO:

Q Good afternocon. Mr. McLaughlin.

A Good afternocon.

Q Mr. McLaughlin, for the record would you state your age,
please?

A 46 .

Q Okay. And would you state for the court your education

-

—_—
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after high school? .
A I have a Bachelor of Science Degree in electrical
engineering and a law degree.
Q And where did you get your degree in electrical
engineering?
A University of Notre Dame.
Q And where did you get your law degree from?
A DePaul University.
Q Would you briefly state your employment history for the

court after your graduation from law school?
A When I graduated from law school, I had a job, an
engineering job. Then several months later I took a job as

an associate with the firm I'm presently employed with.

Q Approximately when did you join the Wood Phillips firm?
A January 1, 1985.
Q And over your career -- let me just back up before I go

on. How long have you been with the Wood Phillips firm?

A Since January 1, 1985, except for a four month period in
1997 that I was with another firm.

Q Okay. Over your career as a -- do you specialize in the
area of intellectual property law?

A Yes, I do.

Q Over your career as an attorney, how many patent
applications have you prosecuted?

A I believe it's between four and 500.

-

-:- 5. o
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Q Could you just briefly describe the areas with regard to
patents that you've obtained for your clients?
A Very wide area. A lot of the inventions were mechanical

type or:novelty type devices. A lot of electrical,
electronic computer software.

Q And have you conducted any appeals in the U.S. Patent
Office?

A Yes, I have.

] And by the way, I didn't ask you this. Are you admitted

to practice in the patent office?

A Yes, I am.

Q When were you admitted to practice?

A I believe it was 1986.

Q Okay. And have you prepared any infringement opinions

i1l your career?

A Yes, I have.

Q Approximately how many?

A I don't know, but I would say maybe in the range of 100.
Q Ckay. And have you prepared any invalidity opinions?

A Yes, I have.

Q And approximately how many invalidity opinions have you
prepared?

A Two or three dozen maybe. 1I'm not sure.

Q And 'in the opinions that you've rendered with regard to

on the issues of infringement and validity, have any of those

.-

—y
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opinions been oral opinions? —
A Yes.
Q Approximately how many of the total number of opinions

you have rendered have been oral on the issues of invalidity
and infringement?

A That I really don't know.

Q Okay. Would you describe the typical circumstances when
you would provide an.oral opinion as opposed to a written
cpinion?

A I don't know that there is a typical circumstance.
Frequently I will supply an oral opinion initially and then
sometimes reduce it to writing and sometimes not.

Q In the present case I believe you testified in your

direct testimony that you provided three separate opinions to

the Peterson company?

A Yes.

Q To whom were those opinions provided?

A Leslie Bortz.

0 Okay. BAnd I believe you testified that the three

opinions were provided, the first one being in December of
1599, the second one being in February of 2001, and the third
one being in May of 2001; is that correct?

A Yes, it is.

Q Okay. And would you just for the record, if yvou could,

_Jjust briefly summarize what your opinions were, those

. JANET E. WRIGHT, CSRE, -RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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opinions?

A My first opinion was that if we can prove that what the
Peterson Company was doing with the present product, the
ember flame booster for 20 or 30 years, then either they
would not infringe any claim, which would be a different
issue or if they infringed, that claim would be invalid.

Q Okay. Could you summarize your second opinion that you
provided I believe in February of 2001?

A The Peterson ember claim booster did not literally
infringe any claim. of the Blount patent, and at least some of
the claims were invalid as least as obvious and possibly in
anticipation.

Q And could you summarize your third opinion which was, I
think, in May of 20017

A That none of the claims were literally infringed. That
at least with respect to claims 1 through 18 they were not
infringed under the doctrine of equivalence. Claim 19 was
anticipated, again subject to proving prior art, and the
remaining claims of the patent were all invalid as obvious.
Q Okay. Now if I may --

A And 1 also discussed some of the prior art, why they
were invalid is obvious.

Q And the prior art that you identified, could you

generally identify what that was?

A The reference was cited in the file here. TIklor

B
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oppenent, the Henry patent, and the Peterson paténtlr In
combination with some of the Peterson prior art that showed
individual valves for controlling burners and also some
drawings that Peterson had in thgi{ file illustrating a
burner with -- U shaped burner with immediate- hearth elbow.
Q I ask you if you would, please, to take a look at
Exhibit D 16.

MR. MONCO: I ask that be called up on the
computer, please.
Q And I believe this was the letter of December 10, 1999,

that I think you identified on your direct examination; is

that correct?
A Yes.
0 Okay. And this is the letter that Mr. Blount's attorney

sent to the Peterson Company, correct?

A Correct.

Q That would be the first communication?

A Correct.

Q And I believe you testified that you did not
characterize this as -- well, let me just ask you. How did

you characterize this letter?

Let me back up. You received this letter from the
Peterson Company, correct? It was forwarded to you after
they received it?

A Yes.

~JT-ARP 1131
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1 0 After you read that letter, how do you characterize the
' -} 2 letter?
l | 3 A As a notice that the patent had issued, and it was being
!
] 4 carefully crafted specifically to not be an infringement
l ) 5 charge and that the type of letter an attorney will
| 6 frequently draft to avoid the other side going ahead and
l "! 7 filing a declaratory judgment action.
8 Q Have you drafted.such letters yourself in your practice?
l 1 9 A Yes, I have.
l : i0 Q Okay. Bnd following receipt of this letter, you
11 communicated with Mr. Bortz; is that correct?
. “ 12 A Yes.
13 Q And I would ask you to turn to Exhibit B 17, please.
. 1 14 MR. MONCO: May we have that.
; 15 o) Okay. That's a letter dated December 17, and it's from
l ( 16 Tod Corrin. Who is Tod Corrin?
l 4 17 A He is the vice-president and general manager of the
|
| 18 Peterson Company.
l f 19 0 If we could have an enlargement of the text. Tt states
! 20 that they're enclosing a copy of the December 10 letter from
l E 21 Golden Blount's attorneys and also they're enclosing a copy
! 22 of their instructions and working drawings.
l | 23 What were the instructions and working drawings
l 24 for, what product?
: 25 A The ember flame booster.
!
I A
e stapR iRl
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Q Now several times on your direct examination ‘M¥. Harris
seemed to be emphasizing that you had not seen the physical

product until much later to this letter. The drawings that

you were provided, did they accurately reflect the actual

accused Peterson product when you actually saw the Peterson
product?

A Yes, they did.

¢} Sc there was no additional information that you gleaned

from the direct inspection from looking at the accused

product?

A Well, there was additional information I gleaned.

0 Which was?

A Having to do with the relative position.

0 Anything else regarding the actual structure itself

compared to the drawings that you were provided by the
Peterson Company?

A Following the direction of the gas port.

0 Next I would ask if you would turn to Exhibit D 19. Now
that was the May 3rd, 2000, letter from Mr. Blount's attorney
to Tod Cerrin, and you received a copy of that letter
sometime after it was received by Peterson Company, correct?
A Yes, I did.

Q After reviewing this letter, how would you compare that
as opposed to the letter of December 10, 1999, Exhibit D 167

A This letter was an infringement charge.

~_ JT-APP 1133
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‘ 1 0 Now I would ask you to turn to Exhibit D 20. And this
' —" 2 is a letter from May 16 from Darryl Stone at Peterson Company
l o 3 to Dan Tucker, the attorney for Golden Blount. Now did you
E 4 see a copy of this before it was mailed or a draft of this
l 41} 5 before it was mailed?
| 6 A Right. I did.
l ! 7 Q Okay. 1In the letter identified as Exhibit D 20, Mr.
8 Stone 1is requesting that My Blount's letter identify in
l ) 9 detail the basis of the infringement of the client's patent.
l : 10 In your practice, Mr. McLaughlin, if you -- well, let me just
, 11 back up and say, have you ever sent out infringement letters
l 11 12 on behalf of clients?
‘ 13 A Yes, I have.
l ; 14 Q Okay. When you gent out an infringement letter and you
v 15 got a response back asking for more details and the nature of
I IJ 16 the infringement, how do you typically respond?
; 17 g\ Usually by providing a more detailed explanation.
l | 18 Q S0 you generally describe the nature of how you could
. } 19 respond in detail?
: 20 A Cross reference the elements of the claim to the accused
l : 21 products.
22 o) Apclogize, Your Honor.
| ; 23 Okay. So in some sense you will provide something
! 24 akin to what l;flr. Blount provided here today when he was
l : 25 comparing the elements of the claims with the accused
i
‘ ) f:,:.!.T—APP’ﬁai —r
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product, correct? N
A Correct.
Q To your knowledge did Golden Blount or his attorney ever
provide such an analysis to the Peterson Company?
A Not prior to the lawsuit, no.
0 Next I would ask you to turn to Exhibit D 21, and I'1l
ask, when was the first time that you saw Exhibit D 217
A It was late Janugry, early February, I don't know.
Q Okay. That was forwarded to you by the Peterson
Company?
A Yes.
Q ‘And what action, if any, did you -- well, did you have

any discussions with anyone at Peterson Company after this --
after receiving this letter?

Yes.

Okay. Who did you have discussions with?

I believe Mr. Bortz.

And did you request Mr. Bortz to do anything?

¥ oo ¢ 0o »

Well, I don't know that I asked him to do anything.
Just generally what we needed to do to go forward.
Q Okay. And what did you need to do?

A We would need to obtain local counsel in Dallas to work

on the case. We would need to order a file history and cited

references from the patent, and we would have to do some

searching for prior art.

sy
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Q Did you, in fact, start the search for priérw;;;:and 202
cite the references?

A Yes, I did.

0 When did you do that? -

A Sometime in the fall of February. I don't remember
specifically.

Q Okay. Who was to provide prior art to you to following

up on the request, if.that came up in your discussions with

Mr. Bortz?

A Initially Mr. Bortz was going to.

Q Okay. Now if I may ask. Did you have some -- how long
had you been representing the Peterson Company at this time?
A Approximately -- well, I think it was around 1990.

¢ Okay. And before 1990 did anyone at the Wood Phillips

firm represent the Peterson Company?

A Yes.

Q Who was that?

A William Wood.

Q Okéy. Do you recall when Mr. Wood first represented

the Peterson Company?

A I have no idea.

Q Were you aware of the fact the Peterson Company had been
selling fireplace equipment for several decades?

A Yes, I was.

Q And would you say that it would be logical for someone

o . JT-APP 1136
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such as Mr. Bortz, who had been in the fireplace business for
three decades, to undertake a search for prior art regarding

what was shown in the Blount patent?

R
|

MR. HARRIS: Unduly lgading. Object to --

THE COURT: I'l]l sustain the objection since it ;3
was unduly. L
BY MR. MONCO: }
Q Why did Mr. Bortz undertake the search for the prior :
art? EJ
A Well, he felt that he would have information in their

11

12

13

14

15

16

17

records that would indicate the types of burner systems that
had been sold previously, and frequently the best prior art
that you have is in your own files.

Q Okay. I next ask if you could turn to Exhibit D 22, and
could you identify Exhibit D 22, please?

A Yes. This is a letter I received from Mr. Bortz

forwarding some prior art.

Q Okay. That's dated February 19th, 2001, which is
approximately three weeks after the January 19th letter was ;;
sent with the notice of -- sorry. With the lawsuit being

..*A.
[——

filed, correct?

A Correct.

» w
[ SRSE——

1 e )

0 Okay. If we could turn, I would just like to very

|

briefly go through Exhibit D 22. Can we go to the next page

of the exhibit? And what is shown here on Exhibit -- on the

- —L.-\};T -A‘D p 1137 - f'::):—‘f,i
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next page of Exhibit D 227
A Free series circular burner of the Peterson Company .
Q Is that the same product that we have over on the

hardware table as marked as D 45 A?

A I believe it is, yes.
0 Does that show multiple burners and multiple valveg?
A Yes, it does.

0 And did you get any -- looking at Exhibit -- this page
of Exhibit D 22, do you have or were you informed as to how
long the Peterson Company had been selling an F 3 burner?
A I asked how long they had been selling it, and I was
told at the bottom would indicate that this would have been

in existence prior to 1977.

Q Okay. And was this a catalog item to your
understanding?

A Yes, it was.

0 Going down to the next page of Exhibit D 22. What was

your understanding of what is shown on that document?

A Various different Peterson Company valves.

Q Okay: And was it your understanding that these are
catalocg items?

A Yes.

0 Looking there, there's valve marked HE 1, which is a
hearth elbow &alve. Do you see that?

A Yes, I do.

-

—y
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Q Is it your understanding that it was hearth elbow valve
that was used on Exhibit D 45 A?
A Yes.
Q Okay. Looking down there's copyright notice on that
page down at the bottom says 1971. Do you see-that?
A Yes, I do.
Q Was it your understanding that that equipment was sold
by the Peterson Cowpany as early as 19712
A Well, certainly this document was published in 1971, and

I understand the product was sold in 1971.
Q And turning to the next page of Exhibit B 22 which is
another sheet that Mr.

Bortz forwarded to you. This is the

installation instructions for the circular burner set, and we
can focusing on Exhibit 3.

Looking at Figure 3 did you deduce anything from
Figure three, this page?
A Similarly to the exhibit two pages previously, it showed
basically the same burner configuration with a hearth elbow
connection to each of the three burners.
Q Going back there on the installation instructions.
There are two paragraphs two and three that are next to
figure 3. Do they not give a description of how each of the
burner flames is adjustable with the independent hearth
elbows?

A Yes, they do.

1_4]'_“9? 1139 -
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Q And the next document that's shown is on Exhibit D 22,
the next page, is a -- looks like a price list sheet. And it
says down at Number II, Roman numeral II, F series log sets
with front flame burners.

A Yes. Not very clear, but I do see it.-

Q Could we have an enlargement on number 2 please.

Okay. Do you see better now?

A Yes.

0 It shows what's identified as the RF 3 burner around the
golden oak. Do you see that?

A Yes, I do.

0] That's a number we esgtablish has been sold as east as

early as many 1977, correct?

A Yes.

Q And then turning to the next page of Exhibit D 22 is a
memo it appears from Vince Jankowski to Leslie Bortz at R. H.

Peterson Company. Do you know who Vince Jankowski is?

A He was an employee of the Peterson Company.
0 Do you know what Mr. Jankowski doesg?
A I understand he's the -- he is working around the

factory, designing burner systems, communicating with
clients, things like that.
Q Did you have conversations with Mr. Jankowski prior to

forming any of your opinions?

A No, I did not.

-
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Q Okay. Turning to the next page, we have a piggyburneios
operation document from Peterson products, and that -- isn't
that a general description of the hearth elbow?

A Yes, it is.

0 Okay. And then turning to the last page of Exhibit D
22, what was your understanding of what is shown there?

A It's a different version of the circular burner that the
prior drawings showed an F Series burner where the three
burners were parallel to one another. 1In this instance It's

certain the burners are used three deep. For the circular
burner they used three of the G 4 ember burners sort of in a
triangular degree with the burner being connected parallel to
one another.

Q You said that you ordered the file histories of the
Blount patent in February of 2001. Did you order all of the
copies of all of the file histories of the Blount patents,

the prior histories?

A Yes, I did.

0 Do you order the art often cited?

A As I recall, I ordered the patent, which I think is all
of them.

Q I would ask you to turn to Exhibit D 23. 2aAnd the first

page of Exhibit D 23 could you identify what that is?
A It is a fax cover sheet that I received from Leslie

Bortz.

) JANET E. WRIGHT, CSR,. RPR -
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0 Okay. What was enclosed with that fax cover-gheet? 202
A Additional prior art information.

0 Okay. Turn to the second page of Exhibit D 23. What is
shown on that page to your understanding?

A A burner assembly, which I guess you call it a U shaped

burner, having two burners corrected in series with each
other,

Q And generally would you describe for us what your
understanding was with regard to the flow of gas in that
document -- in that drawing?

A The lower right illustrates the connection and the
adaptor to the burner. The gas would flow going to the left
in the lower of the two pipes, which my understanding was
that would be the rear -- in the fireplace that would be the

rear burner. Then it would go up the vertical piece, and

then where there's another connector, the gas would flow then

to the front burner.

BY MR. MONCO:

Q Okay. If you could turn to the next page, please, and
this log shown here. By the way, are these the same

different views of the same double burner to your knowledge?

A I don't know if they are or not. When I looked at it, I

didn't consider that they are. I don't think they are, but
they could be.

0 Looking at the drawing which we have up there now which

-
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is the last page of Exhibit D 23. What is shownttﬁéiéf

A It's similar configuration burner. 1In this instance
where the front burner connects to the coupling, the vertical
coupling, that was the hearth elbow.

0 That's the adjustable hearth elbow that controlled the

amount of gas going to the upper burner as we discussed

previously?
A Yes.
o) Okay. Down at the bottom it shows a date under Robert

H. Peterson Company of 7-1-83. What were you advised with
regard to the Peterson Company, if anything?-

A That they had sold burner similar to this configuration
around that time.

Q If we could have the next page Exhibit D 23. Could you
just identify what's shown there to your understanding?

A It's F series burner similar to what you have later in
February, but in this case there were two parallel burners
and a hearth elbow connected to the input of each burner.

Q Okay. And the purposes of -- there are two hearth
elbows control the flow of gas in each burner?

A Yes.

0 Was it your understanding in the Peterson Cpmpany that
this product was sold in the '70s?

A Yes.

Q Around turning to the next exhibit, next portion of

-

-y
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Exhibit D 23, could you generally identify what's shown =
there?

A Catalog of the Peterson Company dated sometime prior to
1977.

Q Okay. If you could turn to the sixth page of that

catalog which is that one that‘s on the screen right there.
It's entitled, "Glowing Ember Gas Log Sets."
Was this catalog to your knowledge advertising

material of the Peterson Company that was on sale since the

1970s7?

A Well, it was catalog prior to 1977. So in that respect,
yeah.

Q That's fair enough.

Now in looking at Exhibits D 22 and D 23. Did you

consider the information provided in those two documents?

A You would have to show me again what 22 and 23 are.
Q I'm sorry.
MR. GAINES: Your Honor, I'm sorry. Can we have

another one of these? They seemed to stop working for some
reasorn.

THE COURT: Why don't we take a break for today.
We'll start at 9:00 in the morning.

We'll stand in recess. 1I'll see you in the morning
at 9:00.

{A recess was held at 5:00)
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FEDERAL DISTRICT COURT - DALLAS, TEXAS




10

11

12

13

14

i5

16

17

18

19

20

21

22

23

24

25

McLAUGHLIN - Cross

212

INDEHX

WITNESS OR PROCEEDING

GOLDEN BLOUNT

Direct - Mr. Harris

Cross - Mr. Monco
Redirect - Mr. Harris
Recross - Mr. Monco

CHARLES A. HANFT

Direct - Mr. Gaines
Cross - Mr. Monco
Redirect - Mr. Gaines

F. WILLIAM McLAUGHLIN

Direct - Mr. Harris
Cross - Mr. Monco

PAGE

26
78
143
148

150
i63
164

167
193

JANET E. WRIGHT, CSR, RPR

FEDERAL DISTRICT COURT - DALLAS, TEXAS .

—

-

> .. . P
- - -_v-nT_APP 1145 A

N N P
[ R— [SEE—— ;'"f?’" [SS——
IR Bl R e

nrrm

“ .
[E——

-y
1

H
.5

S m aE EE U I s b e



‘ IN THE UNITED STATES DISTRICT COURT® =~
- FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GOLDEN BLOUNT, INC,.

CIVIL ACTION NUMBER
" Plaintiff,

(
{
(
f VERSUS = (0 3:01-CV-127-R
{ ) .
ROBERT H. PETERSON CO. (

(

Defendant . July 30, 2002

VOLUME 2 of 3
TRANSCRIPT OF TRIAL
. BEFORE THE HONORABLE JERRY BUCKMEYER
UNITED STATES DISTRICT JUDGE

N For the Plaintiff: MR. WILLIAM D. HARRIS, JR.
l ( MR. CHARLES W. GAINES
' MR. GREG H. PARKER
. HITT, GAINES & BOISBRUN
|ow 275 W. Campbell Road
' ' Suite 225
Richardson, Texas 7575080
I 972/480-8800

[

] For the Defendant: MR. DEAN A. MONCO

! MR. F. WILLIAM McLAUGHLIN

! Wood, Phillips, Katz, Clark
and Mortimer

500 West Madison Street

Suite 3800

Chicago, Illinois 60661-2511
312/876-1800

MR. JERRY SELINGER

Jdenkens & Gilchrist

j 1445 Ross Avenue

- Suite 3200

Dallas, Texas 75202-2799
214/855-4776

QRY

JT-APP 1146-

JANET E. WRIGHT CSR,RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

VOL.

Court Reporter:
P.O. Box 50854

Dallas, Texas 75250
214/749-7930

Proceedings reported by mechanical stenography,

transcript produced by computer.

JANET E. WRIGHT, CSR No." 1532

IT

2

_ JANET E. WRIGHT CSR,RPR
FEDERAL DISTRICT COURT - DALLAS,

o mgr-ReP AT e

TEXAS

-




sy

e

e W

! I

L

Y
i

A

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

McLAUGHLIN - Cross

__VOL. II
PROCEEDINGS:
(Proceedings, 9:00)
THE COURT: Have a seat, please.
Ready to continue cross examination?
MR. MONCO: Thank you, Your Honeor. - Your Honor,

before we proceed, if I may I would just like to take care of

one housekeeping matter. We have some signature pages for
Defendant's Exhibit 61 which T would like to hand up to the
court. We have already provided them to counsel -- opposing
counsel, and there is no objection.

CROSS-EXAMINATION {continued)

BY MR. MONCO:

0 Mr. McLaughlin, I would ask you to take a look at

Defendant's Exhibit D 5.
Call that up, please.

Could you identify, please, for the court Exhibit

D 57
A That's Peterson U.S. Patent Number 3,042,1009.
Q And have you reviewed this patent as part of vyour

opinions that you provided the Peterson Company?

A Yes, T did.

Q Okay. aAnd I next ask if you would, please, to turn to
Exhibit D 6. I'll ask you if you could identify Exhibit
D67

A Henry U.S. Patent Number 3,871,355.

——

JANET E. WRIGHT CSR,RPR )
FEDERAL DISTRICT CQURT - DALLAS, TEXAS
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Q Did you review this patent as part of the opinions that
you rendered to the Peterson Company?
A Yes, 1 did.
Q Were these patents ordered as part of the -- your

request for copies of the article cited in the prosecution of

the Blount patent?
A Yes.
Q Okay. And next I would ask if you could please turn to
Exhibit D 34.
Could you identify, please, what Exhibit D 34 is?

A It's installation and operating instructions for the

Peterson ember flame booster product.

Q Where did you first see this Exhibit D 347

A When I -- in December of 1999 when I received the
correspondence from Peterson Company, this was one of the
attachments.

e} Okay. Now did the description and drawings shown on
Exhibit D 34 correspond with the actual physical embodiment
which we've identified as Defendant's Exhibit D 31 and 32°?
A Yes, 1t did.

Q Was there any additional information that you obtained

from the Peterson Company in addition to what is shown on the

drawings?
A Yes.
@) What was that information?

JANET E. WRIGHT CSR, RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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A I had asked about the height of the -- when £he ember

flame booster is installed, the G 4 burner, the height of the

ember flame booster burner relative tc the burner pipe for

the G 4 burner.

Q And when was that information provided to.you?
A December of 1999.
Q Okay. DNow yesterday I think you testified, and correct

me if I'm wrong, but I think you stated that you prepared
something like over 100 infringement opinions and maybe two

or three dozen invalidity opinions; is that about right?

A Yes.

Q Okay. With regard to those combined opinions -- and
we'll use a round number of 130. Of those opinions how many
times did you actually -- did you review an actual physical

embodiment of an accused product?

A Very few.
Q Ckay. Why is that?
A Usually you can get enough information from drawings,

photographs, things like that that you don't need the

physical device.

0 Okay. Now I next ask you to turn to Defendant's Exhibit

61 .
Could you identify Defendant's Exhibit 61, please?
A It's Defendant's Answers to Plaintiff Golden Blount

Inc.'s First Set of Interrogatories in this lawsuit.

JANET E. WRIGHT CSR,RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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Q Okay. And I would ask if you would, please, to turn to
pages 2 and 3 of Exhibit 61, the interrogatory No. 1 and the

answer to Interrogatory No. 1. Do you have those in front of

you? i
A I have page 3 which has the answer, yeah.
Q Okay. If we could go back toc page 2 for a moment.

Interrogatory No. 61 asked for an identification of claims 1,
17 and 19 each claim limitation of the Peterson product

not -- I'm sorry, of the Blount patent not contained in the
Peterson ember flame booster. Do you see that?

A Yes, I do.

Q Okay. And in the answer to interrogatory -- did you

prepare the answer to interrogatory No. 1°?

A Yes, I did.
Q And what's contained in answer to interrogatory No. 17
pay The basis for the claim that the Peterson Company does

not infringe the Blount patent.

0 Okay. And what was -- how did you arrive, what did you
do to -- what documents did you review to prepare the answer
to interrogatory No. 17

A The Blount patent file history, the references, the
installation instructions for the ember flame booster and the
information that I obtained from the client regarding the
height of the burners and the burner ports.

Q and T'l1 ask you to turn to Interrogatory No. 2 and the

JANET E. WRIGHT CSR,RBR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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answer that appears on page 4 and -- page 4 and 5 actually.
And to your knowledge who prepared the answer to

Interrogatory No.l2?

A It was somebody at Robert Peterson Company.

Q With respect to interrogatory No. 3 which is on page 6

of Exhibit D 61, there's the interrogatory request and

identification for any contention that claims any claim of

the '159 patent is invalid, and then there's an answer to

Interrogatory Number 3. Did you prepare an answer Lo

Interrogatory No. 37

A Yes, I did.
O What was that answer based on?
A It's again based on the prior art, the file history, and

the opinion T had given to Peterson Company .

0 Okay. When was -- to your knowledge when was Exhibit D
61 prepared?

A In May of 2001.

Q And does that correlate in any way with any of the
opinions -that you provided to the Peterson Company on a
timely basis?

A It was the same time I gave -- right around the same
time that I gave the final oral opinion.

Q To your knowledge were the responses -- were Peterson's

responses to interrogatories forwarded to counsel for Blount?

A Yes, they were.

-
—y
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MR. MONCO: Your Hono;, we have no further
guestions.

THE COURT: Okay. Cross examination.

MR. HARRIS: Thank you.

CROSS-EXAMINATION

BY MR. HARRIS:
Q I understand you've certainly written a lot of patent
applications?
A Yes, I have.

0 Did you say 5007
A Said between four and 500.
0 And I understand that you have been in some proceedings

before the patent office?

A i've been involved in apéeals before the patent office,
ves.

Q How many patent lawsuits have you tried?

A Patent lawsuits?

Q Yeah.

A I have not tried any patent lawsuits.

Q You don't go to court to try lawsuits, do you? That's
not your job, is it?

A I have been involved in litigation. I havernot been
involved in many trials, no.

0 The invelvement in litigation is support involvement, 1is

it not?

o gT-APPA1S3.
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A- Generally. This 1s the third trial I've been involved
in.
Q And you're giving support, correct?
A Yes.
Q So what you basically are is a patent-prosecutor and
office patent lawyer, true?
A I'm not sure that there's any difference between the
two.
0 Well, shall we just call it an office patent lawyer
then?
A I'm not -- if you want to call me that, that's fine.
Q I'm willing to ¢all you the name your mother called you
if you like.
A That's fine.
Q I just wanted to establish that it's not the regular
thing you do to go to court and fight out the invalidity and
infringement and what not of patents. That your wmain effort
is in the area of office prosecution. That is true, isn't
it?
by Prosecution, advising, counseling, things of that
nature.
0 Um-hum. And tell me more about the document that you
examined, D 34, in the summer of 1999. That's your
tegstimony?
A Yes.
LT
" TTT JT-APP 1154
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In the summer of '99?

December.

bid you say December instead of the summer?
Yes, December. 12-99.

12-99 then.

Yes.

LGN o B LS - ©)

And there was a list of documents that came along at

that time?

A Yes.

Q Or was that later?

A There were gome other drawings that came with it.

Q Well, we don't have any other drawings. What we have
are the cperating instructions, as you call them. Is that

really what you had was the operating instructions?

A I had both, but other drawings which were provided to
yvou and I had the operating instructions.

Q I'm not aware of any other drawings that we've been
provided. 1I'm aware of the various operating instructions
and the advertisements, I might call them, brochures. Isn't
that really what you work from?

A No. They were provided to Mr. Hardin during discovery
in this lawsuit.

0 I was talking about for those three opinions that you
gave orally without one scrap of paper to the client. That's

what I'm talking about.

-

.
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A You asked me what documents I received from the client.

I received this brochure, and I received some drawings.

Q Do you know when that you received the drawings?
A December of 1999. o
Q And you provided them to Mr. Hardin, then, you say after

the lawsuit; is that right?

A Yes.

0 Do you have a copy of those now?

A They're in our exhibit book.

O Perhaps I should review those if you have the numbers of
them?

A You want me to look for them?

Q If you take a quick look, I would know what it was that

you looked at.

I think I see what you're talking about now. Is it
D 357
A Yes. And D 35 merely shows a pan.
0 All I can see beside the pans, burner members. Is there

anything else that's shown?
A Can you repeat the question?

Q Yes. What 1s shown beside the auxiliary burner member,

the burner itself, and the pan?

A The pilot, the safety pilot kit, and the knob.
0 Would you call that a full set of working drawings?
A Would I? Not a full set, no.

-

—
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Q Didn't you require a full set of working drawings in

order to do your job?

A No.
O Well, all I can say is that's a matter of opinion, and
my opinion is it did require that. You disagree with that,

though; is that right?
MR. MONCO: Your Honor, I object. He's arguing

with the witness now.

THE COURT: That is sustained.
MR. HARRIS: Fine. T1'l1 drop it.
THE COURT:  Okay.

BY MR. HARRIS:
9] I draw your attention to Exhibit D 21, a letter that's

I think previously been posted to Mr. Tod M. Corrin, and it's

from Mr. Roy Hardin, a lawyer for Peterson -- I beg vyour
pardon. -- a lawyer for Golden Blount.
) Did you do a written opinion of any kind before this

letter of January 19th, 200172

MR. MONCO: Your Honor, I'm going to object.
That's been asked and answered at least four times already.

THE COURT: I thought he said he hadn't done any
written opinions.

MR. HARRIS: Well, I believe that he sought to

adopt his interrogatories, his written opinions a moment ago.

THE COURT: Okay. Go ahead.

~_ JT-pPP 1157
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BY MR. HARRIS:

Q That's all you have in the way of written opinions, is
it not, 1is what you put in the interrogatory responses?

B In the way of w;;ting that has the same basis as the
opinion, yeah.

o) By the opinion, you mean what opinion? As the three
oral opinioens?

A Yes.

0] Let me see.

On February Sth of 2001 as shown by Exhibit D 22,
there was a letter sent to you from Mr. Leslie Bortz. And as
I understand it, there were several materials that were
forwarded with that letter; is that true?

A Yes.
] Would you briefly tell me what those materials were?

You have it on your screen there, don't you?

A There's nothing on the screen.
0 We'll see 1f we can put something on it.
B Brochure on the F 3 series circular burner. Picture of

various valves.

Q Just a minute now. On the F 3 series circular burner

you're talking about the one on the hardware table, aren't

you?
A Same product. Yes.
Q Is it the same or isn't it?

. Jr-APP1158
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A I said the same product, ves.
Q Is it fair to say, just the same?
A Well, it's not a picture of that physical piece of

hardware, but it's a picture of the same device.

0 Okay. No. 2, enclosure No. 27
A A picture of valves.
Q And that was just routinely used valves, a large number

of them made by a company well known as a valve manufacturer,
was it not?
A Well, I can't say as far as -- I'm not sure what you

mean by valve manufacturer.

0 Would you think one who makes valves is a valve
manufacturer?

A I don't know who made these valves.

Q What's the relevance of those valves?

A What's the relevance? They were used in burners back in
the 1970s.

Q And that's all you know about the relevance of them?

A Yes.

Q and what is 3 -- enclosure 3°?

A A portion of a 1977 price list for the Peterson Company.
0 Well, what did it cover? As a matter of fact, 1t's been

put up on the screen now under document No. 0CC092?

A It illustrated prices for gas log systems.
0 Do you find anything in that exhibit that has any

"= aT-APP 1159 o

) JANET E. WRIGHT CSR,RPR )
FEDERAL DISTRICT COURT - DALLAS, TEXAS




[,

)

)

P

e,

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

McLAUGHLIN - Cross

—-¥OL. II 15

relevance to the question of the invalidity of the present

patent?

A Yes.

Q And what would that be?

A In 1977 the Peterson Company was selling gas log systems

using the RF 2 and RF 3 burner systems.
0 Yes. What they were selling, on the other hand, was see
through and circular members that are identified there. Is
that not so?
A That's correct.
Q And those are not the competitive structures or the
patent and the competitive structure we have here today are
not see through members, are they?

MR. MONCO: I'm going to object to that question,
Your Honor. That calls for this witness having knowledge as
far as what's competitive and what's not competitive in the
fireplace industry, and that's not what this witness --
there's no foundation for that, and I don't think this
witness has the qualifications to testify on that subject.

MR. HARRIS: Well, Your Honor, I don't know that
it's earthshaking, but the point is very simple, that he used
these materials apparently in giving a So—called oral
opinion.

THE COURT: Okay. Objection overruled.

A I think they're competitive to the extent they relate to

JANET E. WRIGHT CSR,/RPR B
FEDERAL DISTRICT COURT - DALLAS, TEXAS |
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burner systems for gas fireplaces.
Q So your view would be anything that relates to that
would be competitive, right?
A In some sense, yes. This also shows the F burner which
is for just straight front flame burner.
Q But what does it show about it?
A There's three different versions: standard, see through

and circular. Standard, as I understand it, is a front
opening fireplace.

0 I see what you're drawing attention to, but it doesn't
make it clear what it means by standard, does it?

A Well, the standard burner is shown on one of the other

drawings that was with the letter.

Q Well, perhaps we'll run across that in a moment.
MR. HARRIS: Excuse me, Your Honor.
(Pause)
MR. HARRIS: We had a mechanical problem. The

mechanics may have been up here, I don't know.
0 And so you went to a 1977 price list, right? And vyou

did pay some attention to it, right?

A Yes.

Q And were you given a 1990 price list?

A Not at this time, no.

0 Were you told that the same products continued to exist

in all instances or were vou informed that in numerous

—~_ JT-APP.1161.
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instances the products have been dropped as obsolete in -- as
was referred to by Mr. Bortz in his examination buggy whips?

They had become buggy whips?

A For my purposes it doesn't matter if it becamg obsolete
or not.

Q 5o that was of no interest to you one way or anocther?

A Not at all.

Q Enclosure 4 A speaks of instruction sheet and gives a

date of '70, and we've got a little doubt on the date., We
think '70 to '75. Would you comment on that, please?

That 's what it says.

Did you go over it?

Pardon me?

Did you go over the instruction sheet?

Yes, I did.

LGN ST - e T -

And when you mean that's what it said, were you just
parroting back the idea that I had read what it said or were
you trying to make a comment?
A I was 'parroting back when you said.
] Polly wants a cracker.

And in the instruction sheet, it was your
understanding that it was from '70, then, probably to '75 or
in the vicinity there about; is that right?

A That was my understanding, yes.

Q And was it explained to you why you were being sent such

-

= _JTAPP 1162

-

. JANET E. WRIGHT CSR;RPR )
FEDERAL DISTRICT COURT - DALLAS, TEXAS .




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

McLAUGHL:IN - C(Cross

__VOL. 1T 18
early materials? C
A It was prior art illustrating the use of multiple
burners with multiple valves.
Q  Were you sent any later materials other than these early

'70 things that we've been talking about at this time?

A Sent the 1983 drawings that I talked about yesterday.
0 And locking at an enclosure -- well, just a minute.
Let's look at enclosure 4 A. Let's put it up.

We're a little uncertain which is 4 A. Can vyou

help usg?
A If I saw it, yeah.
Q I don't know we would know it if we saw it.

Do you have it in a copy of your deposition, which

is in front of you?

A This isn't my deposition. This 1s the trial exhibit
book. |

Q Do you feel that you have that deposition cataloged in
there? I don't mean deposition. T mean, that exhibit?

A Yes, I do.

Q What is it, so we can get our bhook straight here?

A My understanding, this is enclosure 4 A.

Q Do we have that up now?

A Yes, you do.

Q And what 1s this?

A

It's an instruction sheet for hearth logs with front

_ JT-APP 1163
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flame burners.

0 This is again a form of circular burner, is it not?

A Well, if you go to the top of the figure, it's not. The
top of the -

0 You mean; ﬁhe dual mix fuel burner?

A . No, higher. Yeah, what's shown is a see through burner,

my understanding.

Q »What do you mean by see through burner?

A That it would go in a fireplace that you see from both
sides.

Q That's somewhat specialized item, is it not?

A I don't know if it's specialized or not.

Q Do you see any particular relevance that it might have

to what I'll now call the standard burner being the patented

burner and the product that we believe infringes it?

A (No response.)

Q Ceould that be used as a see through burner?

A Which one?

Q Either the Peterson ember burner or the Blount ember
burner?

A The Peterson ember burner is used as a see through
burner.

Q In what manner?

A Two .0f the G 4 burners back to back. I know 1n that

context it is.

—

—_
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Q Built just like the things on the tabie?
A No, just without the ember flame booster.
Q So there's no ember flame booster, but nevertheless you
make a likeness?
A I never said I did, no.
Q Okay. Then you're not commenting on the pertinence of
this particular reference; is that correct?
A Other than in response to your questions, no.
Q To what extent did you find it pertinent?
A | Because it discloses the use of a straight valve for

controlling, in the instance of the circular set burner, a
separate valve for controlling the front burner.
0 Going back to a piece of hardware, the other piece of

hardware that's sitting on the table, right?

A Yes.

Q Same concept?

A Yes.

0 And what was the level of the two tubes in the back to

back configuration?

A You just confused me. I'm not sure what you're talking
about on the table. There's three burners. I'm not sure.
Q You told me that the Peterson had been used with two

burners back to back, therefore making it see through, didn't
you?

A Yes, 1 did.

-
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Q Okay. And I'm asking you at what levels were they as

far as vertical levels. They were the same level, weren't

they?

A That's my understanding, yes.

0 And they were the same size of tubing, were they not?
A Yes.

Q And to the extent they had any pan, it was a different

sort of a pan, was it not?

A No, the two pans were the same.

Q But there were two pans there?

A Yes.

Q Can you recognize what enclosure 5 A is?

A Well, I would have to see it to know. I believe it was

this sheet 00095.

Q aAnd that is the one about qguiet burner operation?
A Yes, it is.
0 That's the major theme of it. And it has something to

do with specialized type of valve that was used some years

ago, true?
A Well, T don't know if I characterize it as specialized.
It was a valve.

Q What is that type of valve called?

A A hearth elbow, I believe.
O I believe that's correct, that 1t was a hearth elbow
valve.

JANET E. WRIGHT CSR,RPR
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And was the relevance of that merely that it did
show a valve that perhaps to be utilized in a Peterson

structure that is in issue?

A It showed the valve that was used in enclosures 1 and 4. |
Q Is that the valve that's used today? Do yéu know?

A If it's used today?

Q Yeah.

A No, I don't know.

Q You don't know whether that valve over there is that

valve or not?

A That's a hearth elbow on the F 3 burner, yeah.

0 The F 3 burner being the large piece of hardware?
A Yes, the one closest to me.

Q I'm asking you about what's on the Peterson exhibit

that's next to the big piece of hardware?

A No, that's not a hearth elbow.

Q Sc what was the pertinence of this?

A It had to do with the invalidity of the Blount patent.
Q In what way? Simply because it was a valve?

A No, it showed the valve that was used on the F 3 burner

which was prior art to the Blount patent.

Q In other words, you're tying that exhibit to the F 3, as
you call it, over on the table?

A Correct;

0] Then there's an instruction sheet used with some of the

-— s C
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sets that were sold, '72, '70 to -- we've done that one,
haven't we?

Have we done 4 A?

MR. PARKER: 6 A. i

MR. HARRIS: We're down to 6 A, aren't we. What
is 6 A?
A It's this drawing here, page 000096, I believe.
Q And it's anothey circular type of a structure that
existeg some years ago, correct?
A That 's my understanding, veah.
Q Has it been on the market for the last number of years?
A I don't know.
Q Now do we have a letter that transmits the drawings to

you? You know, you had identified some drawings that seem to
g

come from Bortz. Do we have a latter?

A Yes, you showed it to me vyesterday.

Q And does the letter specify just what the drawings were?
A I don't recall that it does, no.

Q And wasn't what was really sent you circulars and

bulletins rather than drawings at that time?

A Okay. Now you're confusing me again. Which letter are

you talking about?

o) The tirst time that you were sent anything by Peterson

on this matter.

A No, it did not have any information on the circular

-
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burners or any cther types of burners.

Q It didn't have any drawing?

A It had information on the ember flame bcooster.

Q It didn't have any drawings?

A Of the ember flame booster?

0 Right. What did it have drawings of?

A The ember flame booster. We talked about it 15 minutes
ago.

Q At the very first time that he wrote you a letter, you

claim that he sent you drawings?
A The letter says it.
Q Wasn't what was really sent, though, I'm saying,

circular and instruction manual material?

A No.
Q Okay .
A Well, there was an instruction manual on the ember flame

booster, not on the circular burner.
Q Did you learn about the relative relation of the
burner's physical consideration from the product itself or

strictly from the material sent you?

A Neither. It was from talking to Mr. Bortz at the
outset .
Q Mr. McLaughlin, do you remember testifying in your

deposition about the heighth of the primary tube versus the

secondary tube?

— JT-BPP 1169
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A Yes.

0 Can you recall what your testimony was?

A That I was told the heights were the same.

Q And who told you that?

A Mrl-Bortz.

Q S0 as not to waste time, let me come back to that.

S0 you do agree, though, that when you were
rendering your oral gopinicn, you had to find out from your

client, as to the relative heighths of the two?

A Yes.

Q And you took his word for it, did you not?

A Yes, T did.

Q So your basis of the relative height, at least at that

time, was based solely on his representation and nothing
else; isn't that correct?
A His representation, but I also obtained additional

information from him regarding that.

0 When did you obtain the additional information?
A At the same time, in December of 1999.
Q I thought the information you obtained had to do with

relative height?

A It did.

Q Are you saying you obtained some other information from
him?

A More specific information on the -- not just the height

-
1 = | ]
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of the burner tube, but the height of the ports.

Q Oh. 1Is that documented in any way?

A (No response)

0 Is that conversation documented in any way?

A No.

Q Did it ever occur to you that you should have made your
own determination about the relative heights and some of the
other things in relation to this Peterson product?

A I don't recall if it occurred to me or not. I didn't
need to. I had the information from the client, and I was

satisfied with the information that I had.

Q And you're the one that told him if he get a lawyer's
opinion, that he didn't have to worry about any attorney's
fees, weren‘'t you?

A Yes, I did.

Q Assuming for a moment, Mr. McLaughlin, that you took
your measurements from the top of the tube. Would the top of
the primary tube be above or in a raised position with

respect to the top of the secondary tube in the Peterson

device?
A It can be, vyes.
0 If you like, we do have a device that will help us

determine that, if you need to?

A No, T don't need it.

0 You're willing to agree with it?

= JTAPP 1171
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] 1 A I'm agreeing with you that it can.

l McLAUGHLIN - Cross

3 device when we took your deposition?

i
{ 4 A I -remember you putting the pencil on.

8 way?

\Vs]

11 not.

! 2 Q Do you remember putting the pencil on the Peterson

Q And you are agreeing that it wasn't leﬁel, correct?
- 6 A The way you had configured the burner, yes, it was.
Q

Well, did you think it had been monkeyed with in some

A Not monkeyed with. I didn't put the burner together.

10 You or your firm or somebody put the burner together. I did

% 12 Q Can it make a difference the way you put the burner

13 togethexr?

14 A You can raise the front burner up.

15 Q Um-hum. Can you do that with the Peterson burner, too?

j 16 A That's what I'm talking about.

18 do it to some extent with the patented burner,

can't you?

19 A The burner described in the patent, apparently you can.

20 Whether it will stay up or not, I don't know.

! 21 ME. HARRIS: Let me confer just a moment with

22 co-counsel to find out if they think it's worth wasting the

23 time. It may be that -- to put a level over there which will

24 show the very thing that he agrees that it will show.

25 THE COURT: Okay. Geo ahead.

JANET E. WRIGHT CSR,RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS

l i 17 Q Yeah. You can do it with the Peterson burner or you can




10

11

12

13

14

15

16

17

i8

18

20

21

22

23

24

25

McLAUGHLIN - Cross

.~VOL. 11 28 |
(Pause) -
MR. HARRIS: We would like to do that little f
%
demonstration. .
THE COURT: Okay. é
MR. HARRIS: If we might. And my co-workers will F
assist me in that regard. :
THE COURT:  Okay. ?
MR. HARRIS: And we want to use -- I hope it's ;
okay. i
MR. GAINES: D 30. I checked. 1It's D 32 and D 7
31. i
MR. HARRIS: D 32 and D 31. And we assume it 7
hasn't been monkeyed with much. i
MR. GAINES: T don't know if you can see this or ;
not. You may. In order to get -- I don't know if you can 7
see or not. You may have to come down and take a look, I &
don't know. The witness may, too. I don't know. ?
THE COURT:  Okay. -
MR. GAINES: All right. i
MR. HARRIS: Your Henor, that high tech instrument .
is known as a level. &
THE COURT: I recognize it.
BY MR. HARRIS: -
Q Well, can you report on the relative positioning as
shown by the level?

—~—
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MR. GAINES: If it is level. That's the purpose?
A Assuming the table is level, the top of the front burner
is below the top of the rear burner.
Q I'm sorry. Let me get this headhset. Well, vyou're not
near a microphone, anyway. Can you speak 4 little louder?
A I said assuming the table is level, the top of the front
burner is lower than the rear burner.

0 Do you want to check the level of the table?

A No.
Q A1l right.
MR. HARRIS: That's all. Thank you.
0 You will agree at your deposition, a somewhat similar

thing was demonstrated just using a pencil to lie along the

burners, correct?

A Yes.

Q And again there was some tilt, right?

A Yes.

0 And tilt in the same sense that the level showed?

A Yes.

Q Did you ever consider taking the measurements from the

tops of the tubes?

A No.

Q Is there any particular reason?

A Because to me it's unimportant.

Q Well, I suppose anything can be unimportant. But if

JANET E. WRIGHT CSR;RPR - JT-APP 1174
FEDERAL DISTRICT COURT - DALLAS, TEXAS -



1G

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

McLAUGHLIN - Cross

NOL. II 30

A There's language about the representative heights of the
burners.

0 But not the ports?

piy In the specific wording, no.

0 Plain ordinary language in the claims talks about the

you're trying to make a determination about the relative
heights of things, why wouldan't you give consideration that
the given parts of the items that you were comparing on
vertical height?

A My understanding was that the front burher was smaller
diameter than the rear burner. If you locked at a cross
section, you would see that the front burner is within the
horizontal plane at the top and bottom of the rear burner.
In other words, that the lower part of the front burner is
higher than the lower part of the rear burner. The ports on

both the front burner and the rear burner are directed

downwardly.
Q That's the Peterson structure?
A Yes. And as a result the ports of the front burner are

at a higher level than the ports of the rear burner.

Q Did you find language about the relative heights of the
ports in the claims?

A No.

0 Indeed there isn't a word in any of the claims about

the relative heights of the ports, is there?

-
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relative heights of the burners, correct?
A Yes, and as I read, plain ordinary language, when the
claim says something is below something else, it's below it.
Q Would you repeat that, please?
A | 1 said, when the claim says that one thingiis below
another, I interpret that to mean just what it said, that it
is below. It's lower than.
0 And it could be.a thousandth of an inch lower than or it
could be a thousand miles lower than, right?
A That 's true.

MR. HARRIS: I think I'm through, but give me a
moment, please.

THE COURT:  Okay.

MR. MONCO: Your Honoxr, if I could just have a

couple questions on recross.

THE COURT:  Okay.
MR. HARRIS: Just a minute.
MR. MONCO: I'm sorry.

BY MR. HARRIS:

Q I do have one thing. Were you the one that authored the
concept that a vertical aperture to discharge gas from the
ember member would split the gas coming out half way toward
the front and half way toward the back of the fireplace?

A Did I author that?

Q Yes.

-

—
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I don't know if I authored that or nor.
Who did author it?

I'm not sure what you're talking about.

LORE A o B

Oh, I believe you are. Someone has in your shop filed a
brief that makes something out of the point that the gas
aperture in the Peterson device is straight down, and
therefore half of the gas goes to the front of the fireplace
and half of the gas goes to the rear of the fireplace: Have
you not seen that previously?

A I don't remember it says half and half. I know what

you're talking about, though.

Q It could be 90 percent and 10 percent, couldn't it?
A I don't think that's very likely.

Q You don't have the slightest idea, do you?

A I have some idea.

0 I'm flat going to ask you how you got that idea.

A

Because the gas pressure of the gas coming out is fairly
significant and the gas pressure goes down. When it hits the
bottom wall, it virtually is likely to go forward as it is to
go backward.

Q What do you attribute to the rather large draft that's
present in the fireplace that pulls nearly all of the gas
somewhat to the rear?

MR. MONCO: I'm going to object to the question,

Your Honor, as a complete lack of foundation for that.

JANET E. WRIGHT CSR,RPR
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THE COURT: That's overruled.
A I would believe that the draft is insignificant compared
to the pressure of the gas that's supplied from the gas
éompany.
Q Do you have any experimentation on this at all?
A Do I? No.
0 Was the work that was done in that brief based on

experimentation, a well written report that thoroughly

researched the point?

A Not that I'm aware of, no.
MR. HARRIS: I have no further questions.
THE COURT: Okay.
MR. MONCO: Just a couple questions, Your Honor.

RECROSS -EXAMINATION

BY MR. MONCO:
Q Mr. McLaughlin, turning to Defendant's Exhibit 1 which
is the patent, and we're focusing on the element talking
about the representative position of the front and rear
burner.

When you interpret patent claims, do you take a

look at the specification to see how the claims should be

interpreted?
A Yes.
Q Okay. I would like you to take a loock at column 3,

about line 54 of Defendant's Exhibit 1.

- uJTTAPP ]11_;8:;_-
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MR. MONCO: May we have that up on the screen,
please. Last full paragraph on that column will be fine.
Q First couple of sentences read, "The present burner
assembly is the combination of an inexpensivgmgas log burner
assembly in gas flow communication with a secondary coals and
ember burner tube positioned forward and below the primary
burner which operates to enhance the natural draft of the
fireplace to improve efficiency and aesthetic appeal of the
gas fired artificial log and burner assembly. "

First of all, did you review that language when you
were formulating your opinion?
A Yes, I did.
Q How did that language impact your interpretation of the
positions of what to focus on with regard to the language
with where the front burner tuk> is positioned below the rear
burner tube?
y:\ I think in one sense I interpreted in combination with
the drawing in I think it was figure 3 that the claim should
be interpreted so that the front burner has to be completely
below the rear burner, but at a minimum the gas ports of the
front burner have to be below the gas ports of the rear
burner.
Q Okay. Now looking at the patented product on the
drawings, the gas ports for that patented product are not in

the top portion of the tube, are they?

: JANET E. WRIGHT CSR, RPR B
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v 1 A For the rear burner?
l ;" 2 0] For the rear burner or for the front burner. They're
. | 3 not along the top ridge of either tube, are they?
ik 4 A No, they're not.' ,
l 7 w5 0 For the rear burner the chutes are directed downwardly,
, i 6 are they not?
l ! 7 A I believe they're directed straight down in the patent.
!' < B Q Straight back in the fireplace?
' TL 9 A Straight back from the burner tube.
. 10 Q Okay. Where are the gas jets for the front burner?
l Il 11 A The way they're shown in the drawing, they appear to be
' 1 12 straight back, but the specification talks about different
l 13 orientations that they could be.
. {[ 14 Q Okay. So the focus would not be on the top ridge of the
. 15 burner. The focus of the patent itself with regard to the
' i 16 gas jets was not on the top ridge of the burner because
E 17 that's not shown in the patent, correct?
l ! 18 MR. HARRIS: Your Heonor, I realize this is a bench
l 19 trial, but I would like some limitation on leading.
l | 20 THE COURT: Okay. Go ahead.
' ‘ 21 BY MR. MONCO:
; 22 Q In the patent in suit, Mr. McLaughlin, where are the gas
l, ' 23 ports positioned? Let me just ask it this way.
24 . They are not positioned on the top ridge of either
l 25 tube, are they?
i -
. mJTAPP 180 =
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A No, they're not.
Q Okay. Now counsel talked about the draft in the
fireplace. Now the -- am I correct that the lower gas tube

is shown in the drawings of the pétent is underneath silica
and micé?“

A Yes.

Q Okay. Do you think there's any draft in the silica and

the mica?

A That I don't know.
Q Okay.
Q You were asked before with regard to Defendant's Exhibit

D 31 and D 32, and they took a measurement using a level.
And the level that they had it at demonstrated that the top
burner was -- the top of the rear burner was above the top of

the front burner. Do you recall doing that?

A Yes, I do.
Q Okay. Now if this particular unit is just simply raised
this amount -- I would like to you step over, please. We'll

use the same high tech instrument.

Where is the top of the burner? Where are the
relative positions of the top burner?
A The top of the front burner is higher.

MR. HARRIS: Sir, what 1f we put it up here?

BY MR. MONCO:

Q Same question?

_~ JANET E. WRIGHT CS5R,RPR- -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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- 1 A Top of the front burner is higher.
l T 2 MR. HARRIS: Known as abducteo ab insertem.
' | 3 MR. MONCO: Your Honor, we have no further
K 4 guestions.
' T 5 THE COURT: QOkay. Mr. Harris.
1- 6 MR. HARRIS: Unfortunately, I do have one.

7 THE COURT: Okay.

8 REDIRECT EXAMINATION

| 9 BY MR. HARRIS:

- 10 Q Drawing your attention to Exhibit 1, the patent claim 9.
L 11 If one someone will put that up for me.

12 Okay. I'll hold my copy. Would you read that out
13 loud for us, please? 1It's short.

1 14 A "The gas fired artificial logs and coals burner assembly
15 according to claim 1 were in the secondary coals burner

2 16 elongated tube is adjustable in height relative to the floor
v 17 of the fireplace and the elevated primary burner tube. "

18 Q Does that not tell you that it can have a series of

20 A I don't know if it says series. It's adjustable. More

! 21 than one.
22 0 Yeah, more than one heighth, correct?

23 A Yeah. But that's just simply a further limitation of

24 Claim 1 which specifies the tube in a raised level relative

25 to the forward position secondary coals burner elongated

-
—

-— I
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tube.
Q But it still can be varied? B
A Tt satisfied both limitations.
(0] It still can be varied? . g
A Yes. - - et
Q You referred to what, Exhibit 3? I'm sorry. Figure 37
A Yes.
Q Of the patent?
A Yes. f

ORI o]

could it not, where it says if you'll look at figure 3 is

flat

A

Q

to have any meaning, it would have to have the capability of

being raised some, wouldn't it?

And you said you relied some on it; is that correct?
Yes. i

And figure 3 could be adjusted in accordance with 9,

on the hearth?
Yes.

And so if it were to be adjustable and that claim were

A Yes, provided that it still met the limitation of Claim
1. The claims are different from the specification.
0 That is your interpretation, correct, sir?
A What I just said?
Q Yeah. ‘
A Yes, that's my interpretation.

MR. HARRIS: I have no further questions.

JrAPRNSS
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THE COURT: Anything else?
MR. MONCO: No, Your Honor, no more questions.

THE COQURT: Thank you very much. You may step

down. .

Next witness.

MR. HARRIS: The plaintiff calls Mr. Leslie Bortz.

THE COURT: Okay .

THE COURT:. 1If you'll raise your right hand,
please.

(Witness sworn by the court.)

THE COURT: Okay. Just have a seat right up
there.

MR. HARRIS: To be sure, I would like to at this
time introduce the deposition of Robert H. Peterson Company,
which was 30(b) (6) deposition taxen by me of Mr. Bortz.

THE COURT:  Okay.

MR. HARRIS: In Chicago, was it not, sir?

THE WITNESS: Yes, sir.

LESLIE BORTZ, ({(Sworn)
was called as a witness by the Plaintiff having been first
duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. HARRIS:

0 When they had long airplane lines?

A I'm gorry. I don't know.

.
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Q You didn't go to the airport that day?
A You took the airplane.
Q Your attorneys are the persons that are present here

today as regards this present lawsui?, are they not?

A Yes, sir.

0 And you relied on information given by them and more
particularly on certain opinions given by them; is that true?
A I relied on infqrmation given by them, ves.

0 And your company manufactures product in California, but
it also has a location in Chicago, is that so?

A Yes, sir.

Q And your company is, what, on the order of a hundred

million dollar company or what?

A No, sir, nowhere near that.
Q How big, sir?
MR. MONCO: Your Honor, I would like to object.

At least lay a foundation as to the relevance of this
question. This is highly confidential business information,
and the Peterson Company is in more businesses than just
fireplaces, and we're focused on fireplaces right now. I
really don't think that's an appropriate question unless
there can be some relevance and foundation laid on that. I

don't think there is.

THE COURT: I sustain the objection.

BY MR. HARRIS:

“J-APP 1185
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: 1 0 I will put it to you this way, and maybe Chis is

‘ 2 satisfactory.
3 Do you employ several people?
| a | A vyes.
. 5 Q How many?
6 piY In total we employ about 160. In gas logs we employ
i 7 about 75 or 80.
| 8 0 And in your distribution process, I take it you have a
| 9 number of independent agents that work with you, too; is that
10 true?
11 A Yes, we sell through manufacture's representatives.

12 Q Excuse me just a moment, please.

i3 (Pause)

15 demonstration regarding the primary burner and the secondary
| 16 burner and their representative heights, did you not?
i 17 A Are you speaking of the demonstration today?
i8 Q Yes.
‘ 19 A I saw it. May I make a comment?
20 Q I wish you would let me first ask you a question.
21 A That's fine.
; 22 Q And that 1is, in watching the demonstration, did you see
23 anything wrong with it?

24 A May ‘I make a comment now?

25 0 Well, yeah. I've asked you a question.

= JTAPP 1186 —>—
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A Okay. I only have one eye that sees. So aithough I saw
it, I did not see it very well.

Q You heard the language that was used in conjunction with
the demonstration, did you not?

Ar Yes, I did.

Q And that language implied that the primary burner and
the secondary burner were at such levels that the secondary
was somewhat lower?

I'm not sure which burner you're talking about.

The secondary is the ember burner.

Which product? Whose product?

Your product was the one we checked.

Yes, sir. Would you repeat the question? I'm S0rry.

oor 0 r 0

Yes. You heard the various things said as by the
witness that related to the resuit of the demonstration, did
you not?

A Yes. Yes, I did.

Q And you heard that the demonstration indicated that the
ember burner on your device was lower than the primary
burner?

A I heard that the top of the ember burner was lower than
the top of the primary burner.

0O Okay. Fine. And do you quarrel with that? It came
from the lips of your own witness.

A No.

{: _JTAPP 1187
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i 1 0 Did there come a time that you received a  -lett@y from

l BORTZ - Direct

I 2 the Golden Blount Company by Dan Tucker, I believe it was, a
3 lawyer serving him, that mentioned the patent that's now in

. i 4 suit and made reference to infringement and made reference to

= 5 the fact that the company was going to protect its property
l 5 6 rights and finally signed off by asking to hear from you
l -l 7 promptly. Do you recall that letter?

| 8 A Are you speaking of the letter of December 10th, 19997
' ! ' 9 0 Yeah. I could have probably shortened it all that way.
" 10 Let's look at it.

' | 11 Is it in front of you?
12 A I think so.
l 13 Q Did you get the idea from that letter that you were
{ 14 being told that you might be infringing a patent? Whether
' 15 you were or not, did you get the idea that you were being
l ; 16 told that?

' 17 A I don't -- what we did when we received the letter is we
I 18 forwarded it to Mr. MclLaughlin.
19 Q Did you get the idea, sir, that you were being told that
' 20 you were perhaps infringing a patent?
{ 21 A No, I don't think so.
l 22 0 Did you think the communication had some other purpose?
l 23 A You know, not being a patent attorney, I didn't think
i
|
i
1

24 much about the letter. I'm sorry. I immediately referred to

25 our patent attorney.

~_ JT-APP1188
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Q And what did you ask him to do? L eI
y:\ I think we asked him how -- should we respond and how,
if we should respond.
Q Respond regarding what particular subject?
A Well, it says here, "Please let us know your
intentions." And it gives a date.
Q Does it look like they were trying to put you under the
gun?
A I don't know that it looks that they were trying to put
us under the gun.
Q Just a friendly date, you think, then?
A It's a letter from a patent attorney. I don't know if I
ever get -- anybody ever gets friendly letters from patent
attorneys.
0 Touche. In any event, you did make a contact with Mr.
McLaughlin, wasn't it?
A Yes, sir.
Q And what did you say to him?
A I said, we received a letter. I may have read it to

him. He said, please forward me a copy of the letter.

0 And again, what did you ask him to do regarding the
lettex?
A To -- I believe what I asked him was to read the letter,

and we would talk further.

Q And then did you talk further?

~JT-APP 1189

JANET E. WRIGHT CSR,RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS

ot

[S——

o {

B

v

[

L ———

A e PR PRSI P
[ON—

————



!

o

JO— |

. B ' v L [ .

10

11

12

13

14

16

17

18

19

. 20

21

22

23

24

25

BORTZ - Direct

CTVOL. IT 4S5

A I believe, yes. 1 believe he asked for fufther
information.

Q What further information do you believe he asked for?
A And it may have been that this conversation was

before -- no, he asked for any information at the time that

we had that we felt had to do with this letter. The letter

had -- I believe the letter had a copy of the patent with it.

Q

you the possibility that the patent might be a problem, and
you were kicking around the idea of how to meet the problem?

Isn't that what happened?

A

letter with the patent -- excuse me. It may have been
another person at the company that forwarded the letter with
the patent and possibly some other information to Mr.

McLaughlin. There may have been --

Q

A

to write a response to this letter.

Q

followed his advice?

A

Q

A

that

Well, were the two of vou discussing or either one of

I don't know how you characterize it. I forwarded the

And then when did you get a response, if any?

I believe Mr. McLaughlin told us that it was appropriate

And what was the response? I'm assuming that you

Of course.

What was the response? It's on the screen now.

On December 30th, Tod Corrin wrote to Mr. Tucker stating

we had forwarded his letter to our attorneys for their

© T JT-APP 11905
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review and consideration, and we will try to gef back to you
as soon as possible. And we felt, I guess, the January 1l4th
date was a little tough. It was around Christmas time. I
guess there were vacatiopgi et cetera, that were --

Q So in any event, you did respond to the letter and
indicate that you were trying to decide what to do, if
anything, with regard to the letter; is that correct?

A I said, we will try to get back to you as soon as
possible. Excuse me. Tod said, we will try to get back to
you as soon ag possible.

0 What kind of a subject was he going to get back on or
were you going to get back on?

A We were trying to determine what the patent meant
because we didn't see anything in the patent that wasn't

things that we had done for many years. We were told to look

for -- by Bill we were told --

Q Bill being McLaughlin?

A I'm sorry.

0 No, Bill is fine as long as we know who it is.
A Yes, sir. -- by Mr. McLaughlin to look for any

documentation that we had for the things that we had talked
about, and we had talked on the phone with Bill, about the
fact that we felt that we didn't really understand the
patent. We didn‘t understand what was being patented.

So we kept on forwarding or, excuse me, we

-

T L apP 119
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forwarded information or we tried to talk to Bill, I did,
because we just really didn't understand. In fact, it was
quite a number of months later before I really understood.

Q As a matter of fact, you first really understood it when

you got sued over a year later, didn't you?:

A That's not true.

Q Well, when did you understand it?

A I think I understood it before then.

0 And you understood it at this time it was a problem

worth looking into and that you had been told that you might

be infringing a patent. You understood that much, didn't

you?
A No. I understood it was a problem worth looking into.
0 Well, then, why are you telling them you're going to get

back with them if you don't think there's a problem?

A Well, because they asked us to.

Q And as you say, it was nearly Christmas, and so you
wanted --

A it was in a timeframe. January. T think they asked us

Lo get back to them by January.
Q Well, you say you didn't understand what it was about .
You knew that Bill had written over 500 patents, didn't you?

A No, actually, no, I did not know the number of patents

that Bill had written.

Q You certainly think he could interpret one to some

- JT-APP 1192
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extent, wouldn't you?

A It seemed to me that he understood it better than I did.
Q I now direct your attention to May 3rd, 2000, letter.

It waé to Mr. Corrin, and it was from Dan Tucker again. And
he referenced your letter where you indicated there would be
some response to his earlier letter.

And then finally he says very specifically that,
"We have inspected your EMB series ember flame booster and
find it to be clearly within the scope of at least some of
the claims of the subject patent. Our client views any
infringement of its patent with great concern and will take
necessary steps to stop any such infringement."

Now as of the date of that letter when you received
it, you didn't have any doubt but what you were being accused
of infringement, did you?

A It looks that way, ves.

Q And in follow up to the contact and -- well, coming from
the December 10th, 1999, letter, between then and May the
3rd, 2002, what did you and Bill talk about as relates to
this patent in suit and possible infringement by your
product?

i Well, we didn't talk about a suit or infringement

because at least we didn't talk about a suit because there

wasn't a suit.

0 You want me to simplify the question?

Toparp 193 -
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A Pardon?

Q I want to know what you talked about as relates to the
problem of possible infringement or that relates to the
problem that Qas raised, whatever it may be, by the letter of
Decgmber the 10th, 19997

A I don't remember what we talked about during that period
of time specifically.

QO When was it that, you told Bill, if you did, that, well,
geeklfor 20 vears or more, the whole industry has been making
things like this, and there's just absolutely no basis here

for a patent?

A I believe that was in December.

Q Why did you tell him that?

A Because that's the way I looked at the drawings.

0 Why did you think it necessary to even go that far if

you didn't think you had been accused of infringement?
;Y Why wouldn't I? 1It's a patent letter. Whether T was

accused or not, the letter would require a response.

Q It gave you notice that you might have a problem, didn't
ic?
A It may have given me notice. It gave me notice that I

had to send this forward to my patent attorney, and 1 don't
mean to be a jokester, but, you know, when you send something

Lo a patent attorney, there's the problem of the fees start.

So, of course, in that sense.

T~

=_  JT-APP 1194
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Q You think patent lawyers are like doctors. They
sometimes give you a fee cure?
A I'm not sure what that means. I just know that it costs
a lot of money. . -
Q I understand.
THE COURT: Let's take a morning break. We'll

take a 15 minute break.
| (A recess was held at 10:28)
(Resume at 10:45)
THE COURT: Have a seat, please.

Just have a seat back on the witness stand.

BY MR. HARRIS: .
Q At the break, Mr. Bortz, we were talking about letters
from lawyers, and do you recall when is the first time that

you got an opinion of some type f{rom Mr. McLaughlin?

A I believe I got opinions throughout ocur conversations.
Q Can you be any more specific?
A I believe that -- T thought it was maybe sometime in

2000. It may have been in December that he told me what you
said. That if we had been doing these types of things for
such a long period of time, that -- again, I don't know the
words, that it didn't seem to be an issue that was. At the
time I did not know the difference between invalidity and

infringement .

Q Did you follow up with Mr. McLaughlin concerning the

. _LIZ.JT-N’P 1195,
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May letter from Mr. Tucker? That was May of 2000.
A Yes, I did. I believe I did. The May letter from
Golden Blount's attorney to Peterson?
0 Right.
A Yes.
Q And what did you do?
A We sent that letter to -- sent, faxed, we forwarded that
letter to Mr. McLaughlin.
Q And did Mr. McLaughlin give you feedback, opinion or
comment at that time?
A As I recall, he may have been away at the time. But

when he received it, he said you should write a letter back
to Mr. Tucker.
Q He suggested the company write the letter and not him;

is that right?

i\ I don't know what he suggested. The company wrote the
letter.

Q That's Exhibit 137

A Yes.

0 In any event, correct?

A He suggested that there needed to be a response.

Q And what was the response to be?

A I suspect the letter of May 16th, 2002.

Q In other words, a letter just said, what in the world

are you talking about?

T_  JY-APP 1196_
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A I don't read those words.
Q What words to you read? Please don't read every one to
show you can. I know you can read.
A Thank you. This letter said -- our letter said that

they had informed us that they believed that our product was
clearly within the scope of some of the claims of the subject
patent. And we responded back, please give us the basis on
that because we didn't see.

Q You said you very much disagree with the statement, I

note, at the end of the second paragraph.

A Right.

e} Did you set forward in the letter what you disagreed
about?

A No.

Q Did you give the distinctions that you thought were

present to keep there from being infringement?

A No, we asked for what the claims were that’were, again,
that were being discussed. |

Q Is that all you wanted to know, then, just;the
particular claims?

A I think what we wanted to know was in detail the basis
upon which it was believed by Golden Blount's attorneys that
we were infringing.

Q Now you had received two letters from Golden Blount's

lawyer at the time this letter was written, correct?

B
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A Yes.

Q And these letters at least added up -- certainly if you
look at the final one, that you were being accused of patent
infringement, correct?

A Can you show me -- I believe that's correct.

0] I'11l accept that belief if you will.

Now with that being the case, did you consider at
that time pointing out some reasons that you didn't infringe?
A I sent the information to Bill McLaughlin.

Q As a matter of fact, you didn't have a personal visit
with him, did you?

A A perscnal visit? No.

Q Yeah. And it's also true that you did all of your
business with him on this particular matter by telephone,
isn't it?

A Well, I don't know what you mean, but at this point in
time that is absolutely the case, that we had not seen each
other.

o) And you hadn't seen each other until suit was filed,
even, had you?

A I don't remember. But certainly through May 16th we had
not seen each other.

Q You wouldn't quarrel with his testimony, would you, to
the effect that you hadn't seen each other until suit was

filed, if that is his testimony?

-
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A Mr. McLaughlin tells the truth. If that is —-_I thought
he said that we did see each other once in his &estimony-

Q Well, maybe he made a correction of something he said in
his deposition earlier. Something dropped by the office or
another. I'm not sure. I'll be honest with you on that.

But I was under the impression yoﬁ dian't have any
real conferences where face-to-face you sat down, looked over
papers, looked cover structures, products and tried to make
decisions. That didrn't happen, did it?

L Until this date, no.

Q Well, not only until this date, but until a lot after
this date?

A That is correct. There was no get-together meeting the
way you described.

And yet you spend a lot of time in Chicago, don't you?
Yes, I spend about half my time in Chicago.

The other half in California?

I'm sorry. I didn't hear.

But the other half in California?

oo o o 0 0

Or other places.
Q Yeah. The next time that -- well, let me put it this
way instead.

After this May 2000 letter, what type of opinion or
correspondence or discussions did you have with Mr.

McLaughlin concerning the patent infringement matter?
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b 1 A I don't remember any discussions after the May 16th
l o 2 letter until the lawsuit, although we may have had a few
3 discussions.
' ' - ' 4 Q During that period of time before the lawsuit, did }_1_53_
I . ) 5 give you an oral opinion?
] 6 A I don't believe so.
l 7 Q Do you feel the first oral opinion you really got,
: | 8 then, was after the lawsuit?
' 1 9 A No. I think I got an oral opinion before.
| 10 Q When did you think you got it?
l : 11 A I think I got it, I thought may have been January, but
i 12 it may have been right after the first -- sometime very close
l | 13 after the first letter in December of *99.
. 1 14 0 You knew at that time that he didn't have materials from
; 15 the patent office we call file wiappers or records of
l } 16 prosecution, that he didn't really have a search, and that
; 17 all he really had were a certain number of materials you had
' : 18 supplied him. You knew that, didn‘t you?
19 A No, I didn't. I didn't know what he had. I don't know.
. | _20 Q What did he tell vou?
' ' 7‘21 A He didn't tell me what he had.
5 22 0 No, no, no. What did he tell you insofar as opinion is
. : 23 concerned? I'm sorry.
24 A I think he said that if you have been doing this for 20
' | 25 or 30 years, that would be a strong argument, or words to
| -
. . me ' JT-APP 12007
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that effect, of invalidity or infringement.

Again, I did not at the time know the difference.
Q Was that all you had at the time in the way of oral
opinion which caused you to go forwardrgll the way until you
were sued? )
y:\ No. We had written to Mr. Dan Tucker on May 1e6th, 2000,
reguesting information.
0 Do you realize that he had already written you two
letters, and do you realize that some people would regard
this as what we call a put-off letter?
A I don't realize that. I mean, you may regard this as a

put off letter. We were told this was the right way to

respond.

Q And this was in, what, May?

A May of 2000.

Q Un-hum. And so from May of 2000, for how many months

you waited and did nothing further? 1Is that what you're
telling me?
A Yes, that's what I'm telling you except that my feeling

was that Golden Blount's attorneys waited.

0 That what?
A We didn't get a response to this letter.
Q You put a lot of stock in that letter even after you had

been warned twice.

A Yes.
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: 1 Q And even after you had sent a letter promising that you
' }; 2 would be in touch on the matter.
| 3 Well, I won't quarrel with you about whether this
l‘ L -4 is being in touch or not. But the months rolled on, and you
l ,] 5 did get sued, didn't you?
i
: 6 A Yes, we did get sued either January or February of 2001.
l 1 7 Q And you had no further opinion in your own mind's evye,
| . 8 anyway, other than what you had described to me at the time
l " o 9 that the suit was filed in 2001?
. 10 A I'm not sure what your guestion is.
l E 11 Q Well, what I'm saying is that the months rolled along.
1 12 You told me about what Bill McLaughlin had told you about the
' I 13 20 years or so practice, and you left me with the opinion
. i 14 that that was pretty much all of the oral information you had
‘ 15 until the time the suit was filed. TIs that true?
l 16 A Are you asking about oral information from Mr.
l 17 McLaughlin?
l L 18 9] Yes.
[ 19 A Yes, it is true.
l . . 20 Q That you had no more information than that until the
l 21 suit was filed?
{ 22 A Yes, sir.
l ' 23 ) And when the suit was filed, did you have occcasion to
; 24 contact Mr. McLaughlin?
l , 25 A Yes, sir.
] -
; . me JT-APP 1202
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Q And what did he advise you to do, if anything?

A Again, we sent him the papers, all of whatever we

received in January of 2001.

Q ) Right, the lawsuit papers.

A Right.

Q And what did he advise you to do?

2 Well, I was surprised to receive the lawsuit because we

expected a response. , Bill, I guess, was -- I believe was
surprised as well. He expected a response. And the lawsuit
came from a different party, a different person. I don't

know if it's the same law firm or not.

0 Roy Hardin, I believe, signed it. It is the same law
firm.

A Is it?

Q Yes.

A S0 1 thought maybe there was by some mistake nobody got

our letter.

Q Well, we seem to be talking about two different things.
A I'm sorry.
Q Well, I appreciate your testimony, but I was trying to

find out what Mr. McLaughlin suggested you do or told you to
do or advised you to do at the time you were sued.

A He advised us to look for any kinds of information that
we had in our files that would show what we had explained,

that we had been doing this type of thing for many years.
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Q Does that include this item I have wmy hand on on the
table that's marked D 45 A7
MR. PARKER: Correct.
0] And that is one of the items you rely on?
A It included a picture of that item. Excuse me.

A picture of the item in some sort of a document
that indicated that we were selling that item. The document,

I believe, indicated early 1970s.

0 And indeed, he didn't have the item itself. He just had

the document, didn't he?

A Yes, he had that document, and some -- may be one or two
others --

0 You didn't have one of those things in the shop, did
you?

A I believe we did.

0 Why didn't you send it to him?

A Didn't ask to be sent. He didn't ask to be sent. He

asked to be sent information.

Q And did it occur to you that it would be wise to send
him a copy of the product that was accused of infringement?
A No, it did not.

0 Did he ask you some questions about how the product was
built over the telephone?

A Yes..

Q Did you not volunteer to send him one of the items?

-

-
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A I don't remember.

Q Did you send him a detailed set of working drawings,
shop drawings of the accused product?

A Which product are you talking about?

Q I believe there's only ohe in suit, the ember burner and

allied structure that goes with it.

A We had sent him our instruction sheets and some
drawings.

Q Did you send him a full set of working drawings?

A I don't know that we sent him a full set of working

drawings. I don't know that we had a full set of working
drawings. We sent him some drawings.

Q You'll agree with me the drawings that he was sent were
not good enough to show all the information he needed,
wouldn't you?

A I will agree, yes, now that the information that we sent
him wasn’'t good enough to stop this lawsuit from continuing.
Q Did you approach Mr. McLaughlin with the idea that you
would like to avoid what you consider the unlikely chance of

having to pay attorney's fees for the other side?

A That was a part of a conversation, yes, sir.
Q What was the other part of the conversation?
A Well, I couldn't understand the basis of the suit, the

financial basis of the suit. And I just didn't see it all

that there would be a reason to pursue. I didn't see any

JANET E. WRIGHT CSR,RPR )
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financial basis. So during the course of that conversation T
did say I have heard or have been told that in patent suits,
if you lose, you may be required to pay fees of the other

side.

Q

those very large patent lawyer fees that you were talking
about earlier. Your concern was about that rather than the

fact that you might lose a rather small lawsuit; is that

right?

A (No response.)

Q Isn't that fair? That's what you told me, isn't it?
A Well, I didn't understand the financial basis of the
lawsuit.

Q What do you mean by that, sir?

A What you've brought up today. Excuse me, yesterday.

I'm sorry.

Q

maximum that you might have to pay would be tied in to just

the little ember booster item itself?

A

that

And: your concexrn, then, was over what cdould amount to

You were of the opinion, were you not, sir, that the

That was my own thought process.

And that wasn't really much worth messing with, was it?
On a financial basis, that is correct.

And so you could thumb your nose at a Dallas company

wanted to you quit infringing their patent, right?

That's not the case at all.

—~—
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Q I believe that's what you told me, but I won't argue
with you about it.

Your real concern, though -- I'm going back in
time. Your real concern was not that amount because you
thought it would be a small amount, a negligible amount also.
But that could be pretty big lawyer's fees. That is true,
isn't itc?

A My real concern was, I didn't understand the basis of
the patent.

0 Go ahead, sir. You‘re up.

A My real concern was that I didn't understand the basis
of the patent, and I couldn't see -- I just didn't see the
basis for continuing to prosecute the patent. I felt very
strongly that we had done this for years, and therefore I
really honestly felt that we would show that to Golden Blount
and it would be over.

And I'm not Golden Blount, so I can't tell you how
Golden Blount or his company will respond if -- I think I can
recall that he said if he doesn't respond in what we thought
was logic, doesn't mean it's logic to you, to our legic, then
he may continue to pursue this matter.

I didn't want for the matter to be pursued,
obviously, because I didn't think that we were doing anything
inappropriate.

Q Did at that time you even offer to consider a license or

-

—
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have a meeting or do anything of that nature?

A No, we were waiting for the response.

Q Sir, you say you were waiting for the response, but you
really weren't concerned because you didn't think there was
any. money outstanding; isn't that true, sir?

A No, sir.

Q I believe that's what you've told me. Well, going on to
something else.

When Bill McLaughlin got arcund to his wrap up of
an oral opinion -- and by the way, he thinks he gave three
separate ones -- what did he tell you? 1In as much detail as
you can tell me now, tell me what he told you.

A At various times as he got further and more information
to implement the beginning, he told me that there were
reasons to believe that the patent was invalid, which phrase
I now understood, and there were reasons to believe that we
were not infringing.

0 Was that all he told you?

A Well, I'm sure he told me more details than that.

Q Well, give me those details. Tell me what it was that
he based his opinion on.

A Well, it's difficult, but he explained to me that what
mattered in a patent were the claims, and there were 19
claims, and certain were dependent and certain were

independent. And that he had gone over those claims and he

-
—a
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had gotten other patents that maybe were referred to in the
Golden Blount patent and other patents. And he got the
information that we forwarded to him in February of 2001.

And then we forwarded him more information after February of

2001.

0 That's when the suit was filed roughly, isn't it?

A Yes, the suit was filed.

Q So the -- to the extent you had a comprehensive oral

opinion, that came about how long after the suit was filed?

A Did you see a comprehensive oral --

Q Yes, sir.

A I don't know what a comprehensive oral opinion weans.
Q I think that's one of the troubles about this whole
matter.

A That may be. 1Is that a --

Q Let me go on to something else.

By the way, when is the first time that you showed
Bill McLaughlin the accused ember burner product?
A In 2001, I believe, sometime prior -- sometime
between -- I'm not sure.

Sometime between February and

October of 2001. I don't know when.

Q I believe it was when I was there to take your
deposition.
A It wasn't when that occurred. It was before that.

0 That was in October, I believe.

~_ JTAPP 1209
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A It was before that. I don't know when before that.
QO It's a fact, then, is it not, that you had literature
out in the trade that described your product, the ember

burner product, and how it operated?

A We had literature in the trade about our product, yes,
sir.
Q And it's true that you had a number of distributors that

came in from time to.time, and you showed them the product
and how it worked and how it was meant to work in conijunction
with a standard fireplace, true?

A T don't know if you could say a number. We had some --
we have distributors visiting our factory.

Q And you had a set up there to show that, didn't you?

A T don't know whether we did or did not. I believe if we

didn't have one, I'm sure we had something in our lab.

Q Do you want me to go to your deposition and dig it out?
A If you wish to.

0 You really don't think you had one?

A No, I said I don't. You said displaying -- pardon me.
Maybe you didn't. T toock your comment to mean displaying the

product. When T said, if we didn't have one on display
because we have a room where we display our products, we

certainly had one in the lab.

Q Well, did you show that to the distributors? That's all

I1'm getting at.

s
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A Yes. -

Q So the distributors had the cpportunity to see how the
item worked, how it was supposed to work, how it was hooked
-up, 50 on, right?
A Yes, those few distributors that did coéme.

Q And you had again brochure information or catalog
information that showed what the product was and how it was

intended to be used;, is that not drew?

A We had a catalog page that's in our --
MR. HARRIS: Just a minute, please.
A -- in this information in front of me.
0 While he's looking, let me do something else.

No, I believe we have something. Plaintiff's

Exhibit 7 is before you. What does -- what is it?

A Those are the installation and operating instructions
for our EMB series, ember flame booster.

Q And that's the product or part of the product at issue,
isn't it?

A That is a part of the product at issue, as you can see.
Q And indeed I can see because in the upper right, the
flame booster part is illustrated, isn't it?

A Yes.

0 And it tells you to read the instructions carefully

before starting installation of your log set, doesn't it?

And it tells that it's available in different sizing, doesn't

T. _JMAPPI211
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it?
A Yes, 1t says, "Available for use on the following log

sets: 18 inch, 24 inch, 30 inch. Right below that it says

for natural gas only."

Q aAnd what is it said to be used with?
A Tt's said to be used with the 24 inch log set.
Q How to be used with the real G 4 series burner systems

up in the upper left?
A Yes, I'm sorry. Glowing ember burner.

Q That's the main line of what you say you sell in this

series, isn't it, the G 47

A That is our largest burner system.

Q And this item --

A Largest selling burner system, I'm sorry.

Q And as a matter of fact, it's intended, is it not, that
this item be used on the G 4. That's its use, isn't it?

A Yes.

Q Does it have any substantial use other than with the G 4

or some related set you have like the G 5? Does it have any
other use?

A No.

Q You would agree with me that it's not a staple article
of commerce, wouldn't you?

A I don't know what that means.

Q Well, it means like sugar and salt and big cans of flour

JANET E. WRIGHT CSR,RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS

- gtaep 1212

~—



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BORTZ - Direct

~VOL. - IT 68

and things like that. Something that you just buy off the
shelf everyday or you buy by the bin. And now having said
all that, I'm not sure I know what it means either, but it's
in the law. And a stable article of commerce is something

this is not. And I want to get your agreement on that.

A I don't think anything we sell is a stable article of
commerce .

Q Okay. That would include this, right?

A Right.

Q Would you agree that it's especially made or adapted for

use in conjunction with providing an ember burner for a gas

fired log system?

A (No response.)
Q You want me to read that again?
A Just show me. It's easier for me if I can. Is it on

this sheet?
Q No, no. I'll come back to that in a minute.

What I said was, would you agree that it's
especially made or adapted for use in conjunction with
providing an ember burner for a gas fired log?

A I'm very sorry. Would you repeat again?

Q Yes. Would you agree with me that it is especially made
or adapted for use in conjunction with providing an ember
burner for a gas fired log?

A The word "providing an ember burner" doesn't strike me

- yTapP21d
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as being correct.

Q Why don't you correct it for me, then.
A It could be used with an ember burner.
Q I'11 read it again, then. 1Is it especially made or

adapted for use in conjunction with being used with an ember
burner for a gas fired log?

A Yes.

0 I'm treating the ember burner as the auxiliary burner

and the big burner as the big burner.

a Right. And I --

Q In your own words now please tell me what it's adapted
for.

A We have had a glowing ember burner since the late

sixties or early seventies so there just may be a
terminology. That is what we in the industry call our basic
burner that you see there or what you call the primary
burner. We call that a glowing ember burner. The industry
calls that a glowing ember burner.

Q Is it especially made or adapted for use in conjunction
with operation with a ember burner for a gas fired log?

A Yes, sir.

0] It's true, is it not, that the EMB burner and the G 4 --
the G 4 being the big seller, right? Right?

A The- G 4ris.

Q Right. Is it true that the EMB burner and the G 4 are

-
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made to be sold together and put together by the installer,

whether that be a shop, a crew, a distributor, or whatever?

A I don't think that's correct.
Q Would you correct me?
A I think what you said is that they're made ~- I'm just

having a hard time following your exact question.

Q Maybe I didn't write it down quite right. I'll try one
more time, then I'll go to the deposition.

A Okay.

Q Isn't it true that you stated in your deposition that

the EMB burner and the G 4 were intended to be sold together

and put tegether by the installer? And you would also

agree --
A That's --
Q And you would also agree, would you not, for purposes

of educating your distributors and advertising your disclosed
intent for your auxiliary burner. But let me get it over
here if you're still having trouble with it.

A Would you --

Q I'm going to put your deposition up.

Okay. On page 22 of your deposition in October.

A Is this what I have in front of me?

0 Yes. 1 asked, "Is it ever sold with a G 4," meaning

your -- what do you like to call it? Not an ember burner?
"A Glowing ember burner.

-
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Q0 Glowing ember burner. All righﬁ."

Is it ever sold with a G 4? Now I'm talking about
the EMB.
b\ Uh-huh.
0 And your answer, sir, is "We do not -- we do not sell
the unit with a G 4. However, we sell the unit and the G 4,
and they are meant to be put together by the installer.®

Do you agree with that? That's what you said?
A That is what I said. But if you look at that, that's
taken out of context. Because you were asking about the G 5.

Q Sir, you can have the deposition and show me whether

it's there or not.

A I would like you to go back to the previous page, then.
MR. HARRIS: Just give him the previous page.

A We were talking about the difference between a G 5 and a

G 4

0 And a G 5 is one that you do sell with the EMB, jisn't

it?

A Yes. A G 5 is sold preassembled. As I recollect, you

-- and I can understand this -- were having trouble

deciphering or determining what the difference was between a
G S and a G 4.

0] Indeed, I've even been told once in this proceeding so

far that the G S never had one on it. And I think that got

modified, but the G 5 is sold usually with the --

-

—_—

JANET E. WRIGHT CSR,RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS .

T JT-APP 12785



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BORTZ - Direct

LWL, II 72
A I'm sorry. What did you say?
Q Never mind. The G 5 ig sold with the --
A I don't think you've ever been told that.
Q. You weren't. You didn't tell me that.
A I'm sorry.
Q All right.
A I can read this if you like.
0 Read it to yourself first.
A You said, "I'm sorry -- " on page-eight, on line eight,
"I'm sorry. Looking at Exhibit 1 -- I'm sorry, 12, that we

put in front of you a minute ago, is it usually true that the

G 5 is sold with a preassembled EMB?"

My answer was, "“No, sir."
Q I thought you just told me that it was sold with an EMRB?
A Why don't you let me -- I'm sorry.
Q Go ahead.
A What I'm going to get to is you said, "Is it usually

true that the G 5 is sold with a preassembled EMB?"

And I answered, “"No, sir."

Your question, "It can be, but not necessarily is,
is that it?"

My answer, “The G 5 is very seldom sold with a
preassembled EMB. *

" Your question, "You do see the statement I'm

talking about, don't you, at the bottom of the page .

-,
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My answer, I apologize, should have béen Yes rather
than "Uh-huh.*

And you said, "I'm not quarreling --"

I answeredhriI'm sorry. It is --"

Your question, "I'm not quarreling about your

answer. I'm just trying to get to the bottom of what that

means."

Q Now do you want .to go back to page 267

A Yes, if that's the next page.

Q That's the way I make it out.

A Okay.

A My answer, "Extremely seldom," meaning again that we

sell very few G 5s with a preassembled EMB.

Your question, "But sometimes it is sold with a G
5. Is 1t ever sold with a G 4?2

And in order to respond to that I said, "We do not
sell it with the G 4.0

And I tried to explain to you if it is sold for the
G 4, it is meant to be assembled, not preassembled, but meant
to be assembled by the installer.
0 In other words, the G 4 and the EMB would be put
together, but not by you. That would happen on down the line
when the installation took place or in the store, correct?

A I don't think it would happen in the store, but it would

be put together. That was my point. It would be -- and I

-
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think you understood that with your next gquestion.
0 And you verify the G 4 is the largest seller?
A Yes.
Q.,, That's all I have on that.

MR. MONCO: Your Honor, may I just reduest a very
short break for about two or three minutes?

THE COURT: Sure. We'll take a three minute
break.

MR. MONCO: Thank you.

(A recess was held at 11:35)

(Resume at 11:42)

THE COURT: Have a seat, please.
BY MR. HARRIS:
Q With regard to what distributors or others might do, who
does the distributor sell to?
A A distributor would sell to dealers.
Q And those are the words, aren't they, in the business,

the distributor and the dealer as well as the manufacturer?
A Those are, yes, those are normal words in the business.
0 And we talked about whether the distributor might make
an assembly of some kind. Much more likely that the dealer

would, isn't it?

A The distributor would be -- it would be very unlikely.
0 How about the dealer?
A In fact, there would be almost no chance.

-
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Q How about the dealer, though?
A The dealer might. It would depend on whether the dealer
was an installer or had installers.
Q The dealer could hire a crew, right?
A Right.
0 And as a matter of fact, do vyou know whether or not the

EMB is normally assembled by John Doce who's buying for his
own fireplace or whether it's assembled as the result of a
purchase at the dealer?

A No, I don't know.

Q Do you promcte or encourage the use of your flame
booster with a gas log sét?

A Do we promote it?

Q Yeah, do you promote or encourage the use of your flame

booster with a gas log set?

A I don't know what we do specifically to promote it.
encourage the use of our preducts, of course.

O That being one of them?

A That is one of our products.

Q Now the ember flame booster does get connected to the

pan sooner or later if it is used for its intended purpose
for the primary dual main gas source and is finally put in
use along with a grate and a log set, true?

A Yes.

0 Sir, when was it that vou began to market the EMB

We

-
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burner system?
A I believe we began to market it in season of '9¢.
Q Did you put it in a catalog at that time?
A I believe we put it in the catalog the next time we had

that catalog produced, which would have been, I believe,

March of '97.

Q So '96, '97, that framework right?
A Yes, sir.
Q On the other hand, the way you loock at it, you had

already had it 20 years, right?

A Actually now I look at it, that we've had it for over 30
years.
Q Why did you put in it the catalog and start selling it

for the first time, then, when you just told me?

A Well, as a part of our normal way of doing business, we
have different products that we put in the catalog, that we
take out of the catalog. It's our -- our distribution, and
customers like to see different things.

Q As a matter of fact, those things that you referred to
20 or 30 years ago have likenesses, but they're not really
the same, exactly the same, are they, as the EMB booster?

A The items that I'm referring from 30 years ago are not
the same as the EMB booster in terms of -- they're not the
exact sanie product as the EMB booster.

0 And what happened is most of these old things just fell

JANET E. WRIGHT CSR,RPR
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remember, was it a blacksmith shop or what it was?

buggy, that's what it was.

that, I won't find it.
A I didn't say I didn't say it. I said I don't

saying that. I don't remember that.

old things went by the wayside?

by the wayside. Did you tell me it was like, I can't

Horse and

A I don't remember that. »

Q Would you like to see it? 7

A Yes, if you would like to show it to me.

Q Well, I really won't quarrel with you about it unless

you quarrel with me about it. If you tell me, I didn't say

remember

Q That was the situation, though, wasn't it? All those

A I don't think that's true at all.
O Excuse me just a moment, please.
{Pause)
0 Page 20 -- page 20. I'm sorry. I was having trouble
seeing it. Now I have a better image of it.
Would you look over that page, sir?
ray Yes, sir.
Q Of your deposition. Well, you're absolutely right. It's
buggy whip instead of horse and buggy.
A Where is that?
Q On page 21, which we now have up. &nd ybu see that vyour

answer again at lines 5 and 6 was, "Well, you see buggy whips

JANET E. WRIGHT CSR,RPR
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performed a function.® And you were explaining to me, and
if you read in context that a lot of these things went by the
boards because they were like buggy whips?

A‘ I would like to agqiq go back to review the
documentation here because I know again, I'm sorry, I believe
you're taking my words out of context.

Q Well, I will not let you do that, but the judge may.

THE COURT: . Let's go on.

MR. HARRIS: Shall we go on?
THE COURT: Yeah, go on.
0 Probably not the end of the world either way.

Okay. As I understand it, in your marketing of the
EME you did use efforts to sell through your distributors and
dealers to the public the EMB item for use of it would be

with the G 4. That part's true, isn't 1it?

A The same efforts that we would use with trying to sell
products. That's the business we're in.
0 And you would describe how this was done as you did, I

think, in one circular we looked at. You would describe the

way to use the EMB, right?

A I would -- I'm sure that we would describe the way to
use it.

Q Yes.

A Yes.

Q And there's really only basically one way, wasn't there?

-

—_
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A There's only one way to use the product, vyes.
Q And while you were doing this over a period of time
beginning as early as December 1929 and running no later than
May of 2000, you knew that you were accused of infringing a
product that was the EMB and that such -- and if some
accusation was true, that you had no right to sell it, you
were aware of the patent over the period of time that T just
described and --
A I was aware of the patent when we received the letter of
December 10th.
MR. HARRIS: Your Honor, I need just a couple of
minutes, and then I don't think I'll take over 10 more.
(Pause)
Q We put up on the screen Plaintiff's Exhibit 18 which has
previously been discussed, but I need your general comment on

its accuracy. Would you please go over it?

A I can't comment on the accuracy cf Golden Blount's
costs.

THE COURT: I can't hear the objection.

MR. MONCO: I'11l object, Your Honor, to this

exhibit. Lack of foundation. This document reflects figures
coming from the Golden Blount Company and not R. H. Peterson.
And now this witness, Mr. Bortz, is being asked to confirm

figures coming from Golden Blount's Company, and he's not in

a position te do that.

= _ JY-APP 1224 .~
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So to the extent that counsel is requésting Mr .
Bortz to render some kind of a confirmation or opinion or

whatever on figures provided by Mr. Blount and the Blount

Company. We would certainly object to that.
THE COURT: Response.
MR. HARRIS: Yes, the response is shown number of

ember hoosters sold by H. R. Peterson Company, 3,689. And

that's been said is completely mistaken.

THE COURT: Okay. The objection is overruled.
BY MR. HARRIS:
Q You have one number really to address. Do you see it?

It's the number of ember boosters sold by R. H. Peterson
Company --

(Pause)
Q That goes to April 30th of this vear.

That's the most

updated we have it.

THE COURT: Okay.
Q All I'm asking you is not dollars, cents or anything
else, but the number of units.
A Is that -- are you asking is that a correct number of
units?
Q Yes.
A It is -- it looks like it is a correct number of units.
Yes.

MR. HARRIS: No further questions.
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THE COURT: Okay. We'll take a luncheon break.

We'll take cne hour. We'll be in recess.

(Recess at 12:00)

(Resume at 1:05)

THE COURT: Have a seat, please.

MR. MONCO: Your Honor, I have conferred with
plaintiff's counsel. We were just concerned about the
scheduling, making sure we finish by tomorrow. And I had

initial inguiry. Is Your Honor going to want closing

arguments tomorrow?

THE COURT: Yes, I would like to finish the whole
thing.

MR. MONCO: Okay. Your Honor would like closing
arguments.

THE COURT: Yes, I would like closing arguments.

MR. MONCO: Second of all, we were wondering if

the court's schedule would permit we might go perhaps half
hour or hour longer tonight.

THE COURT: Sure.

MR. MONCO: I'm very confident we will be able to
finish everything up tomorrow, but if we could do an extra
half hour or hour tonight, that would be helpful.

THE COURT: You want to start at six o'clock in

the morning?

MR. MONCO: I don't know about that, judge. Maybe

T ITARp g
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we could talk about that at the end of the day. Thank you.

CROSS-EXAMINATION

BY MR. MONCO:
Q Mr. Bortz, I think on your detect testimony you stated
that you were the vice-president of Peterson Company and that

you were also co-owner, correct?

A Yes, sir.

) Okay. When did you become a co-owner of Peterson
Company?

A In 1877 when the Peterson Company was purchased. We

purchased it.

0 Who did you purchase that from?
A Beatrice Foods.
Q Okay. On your direct testimony you stated that Mr.

McLaughlin provided three opinions to you. Do you recall
that testimony?

MR. HARRIS: Object, Your Honor. There was no
such testimony. The three opinion testimony came instead
from Mr. McLaughlin, and I never could get the witness to say
that there were three opinions.

MR. MONCO: I'11 withdraw the question, 1judge.

THE COURT:  Okay.

BY MR. MONCO:
6] Did-you receive opinions from Mr. McLaughlin on the

issues of invalidity and non-infringement?

JANET E. WRIGHT CSR,RPR .
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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A Yes, I did.
Q And did you rely on those opinions?
A Absolutely.
Q Okay. I would like you to turn, if you would, please,

to Defendant's Exhibit 61. And do you recognize that
document ?

A I recognize it.

Q And what is Exhibit 61? Could you --

A Defendant's Answer to Plaintiff Golden Blount Inc.'s

First Set of Interrogatories.

Q Okay. Those are the answers of Robert Peterson Company,
correct?
A Yes.
0 Turning to interrogatory No. 2 and the answer appearing

on page 4 and 5.

MR. MONCO: Your Honor, may I approach the witness
for a moment?

THE COURT: Yes.
Q Okay. If you take a look at the answer to Interrogatory

No. 12, do you have that in front of you?

A I do.

Q Okay. Who prepared the answer to Interrogatory No. 27
A I did.

0 Okay. And what -- could you just summarize what's

described in the answer to interrogatory No. 27

~_ JdT-APP 1228
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A It's a history of our company's multiple burner type of
log sets with multiple valves.

Q Okay. And I would ask you to take a look at
Interrogq&ory No. 12 and the answer. And have you seen that
answer before?

A Yes, I have seen that anéwer.

0 Okay. And Mr. McLaughlin stated on his examination
earlier today that he prepared the answer to that
interrogatory. And does that interrogatory reflect the oral
opinions that Mr. McLaughlin gave to you which you previously
referred to on your direct testimony?

MR. HARRIS: Objected to, Your Honor. There's no
way in the world the witness can answer about an
interrogatory that was filed long after the question of oral
opinions.

I don't know what to call the objection except
there's no foundation that shows he knows anything about it.
He would need to be taken on voir dire at great length to try
to make an interrogatory and litigation into written opinion
or the substance of a written opinion of a number of years
ago is, in my judgment, not proper and just.

THE COURT: Okay. Response.

MR. MONCO: Response is, Your Honor, that Mr.
McLaughlin testified on direct that this interrogatory was

answered about the time that he rendered his third opinion to

TJT-APP 1229 - .
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Mr. Bortz, and those are more or less concurrent responses
that were provided -- not concurrent responses, but
concurrent analyses that were provided both to Golden Blount
in response to the interrogatories as well as the oral
opinion provided by Mr. McLaughlin and Mr. Bortz. We
certainly think Mr. Bortz is certainly in a position to
confirm if this answer reflects the analysis that was
provided by Mr, McLaughlin to him.

THE COURT: Okay. When are these dated?

MR. MONCO: I'm sorry. Let me just lay a little
bit of foundation here, Your Honor.
BY MR. MONCO:
0 Take a look at that document, Mr. Bortz. Go to the end
of it. Do you see your signature?
A Unfbrtunately, I don't see -- I'm sorry.

This is my signature, was dated June 5th, 2001.

Q 2001, correct?
A Yeg, sir.
0 Okay. And Mr. McLaughlin testified on direct

examina;ion that he provided you with a third opinion
regarding non-infringement and invalidity sometime on or
about May of 2001; is that correct?

A Yes.

o) Okay.

THE COURT: The objection is overruled.

-

—_
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MR. MONCO: Thank you, Your Honor. :
BY MR. MONCO:
Q Returning to my question, Mr. Bortz, does the answer

provided in interrogatory No. 1 accurately reflect thé
opinion which Mr. McLaughlin provided to you-on Or about May
of 2001 regarding the issue of non-infringement?

A Yes.

0 Turning to the answer to interrogatory No. 3, if you

would do that, please.

A (Witness complies)

Q Do you have that in front of you?

A Yes.

Q Does the answer provided in interrogatory No. 3, which

Mr. McLaughlin testified that he prepared, does that
accurately reflect the coral opinion that was provided to you

in May of 2001 regarding the issue of invalidity?

A Yes.

MR . MONCO: May I have a moment, Your Honor,
please?

THE COURT: Yes.

(Pause)
Q Mr. Bortz, just quickly. On your direct examination

there were questions asked with regard to the sale of the
ember flame booster together with the G 4 burner. Does

Peterson Company sell the ember flame booster separately

-

4‘_ .. .. -
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packaged to its distributors?
A Yes.
Q And it's separate from the G 4 burner?
A Yes. .
0 Is it separately priced?
A Yes.
MR. SELINGER: We have no further questions, Your
Honor.
: THE COURT : Ckay. Redirect.
REDIRECT EXAMINATION
BY MR. HARRIS:
Q Would you tell us, please, what Mr. McLaughlin advised

you about the doctrine of equivalence applicability in this
case at the time that he gave you this advice that has now
been put into an interrogatory? What did he tell you about

the application of the doctrine of equivalence?

y:\ I don't know the terminology.

Q Did he tell you about the doctrine of equivalence?

A Not to the best of my knowledge.

Q If 1 said something about a function, way and result,

would you understand what that had to do with the patent law?

A If you -- what I said to you was, I don't understand the
doctrine of equivalence. I don't know what that term means.
0 I see. And he didn't mention that to you, did he?

A Not to the best of my knowledge.

JANET E. WRIGHT CSR,RPR
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Q And did he go over with you the history of prosecution

of the patents? In other words, like sitting down at a table

and going over the record of prosecution?

A I'm sorry. Going over? .

0 The record of prosecution.

A We did not sit down at a table and go over the record of
prosecution.

Q Some call it the file wrapper, some the history of

prosecution, and so on.

a I'm just not familiar with those terms.

0 You don't know anything about it.

y:\ I'm not sure. I'm not familiar with those terms.

Q Let me try this term. What did he tell you about the
prosecution?

A I'm not familiar with the term prosecution.

o What did he tell you about the various patent

applications that had been filed by Golden Blount that
finally matured into the patent in suit?

A He mentioned to me that we would have to prove that we
had done certain things on the product, I believe it's before
1993 or 1994, because that was, for lack of a better term,
the important date.

0 And what were those things?

A That we would have to show that whatever we -- whatever

was done, whether by us or by others, to show either

~_JT-APP 1233 . __
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invalidity or infringement again -- I get confused -- would
have to be shown to have been done before '93 or '94.
0 Is that all that you've learned about the record of

prosecution from speaking with him?

).\ He mentioned to me that the reason was that -- again, my
knowledge of terminology is not strong -- was that Golden
Blount first -- I'm not sure of the words. First submitted,

maybe, is the right word? Submitted some sort of patent
application on that date.
Q What did he tell you that the record of prosecution
showed or proved?
A Again, I don't know what record of prosecution.
0 You know that you -- it's been introduced, the record of
prosecution has, indirectly at least, in this proceeding, and
it has to do with the various applications, continuations or
continuations in part that are filed before the patent
office. And in some cases culminates in the issuance of a
patent. And that is what I'm asking you about.

What did he tell you about all that?
A Well, he told me that the submission of the first patent
was in, again, 1993 or 1994. And he told me that there were
again rejection -- I don't know what the right word is again,
but certain of the patent applications were rejected. Is
that the right word?

0 I believe you did get the right word.

-
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A Thank you. And that then there were more submissions.
Q Yes. As so what did he tell you the bottom line was out

of all that? Did he tell you there's any file wrapper

estoppel?
A I have not heard those terms.
O Did he tell you that there was something done in the

prosecution that was severely limiting to how the patent
claim might be expanded? If so, please tell me what.

A I don't believe he told me those types of words.

Q In answer to interrogatory No. 1, now, this is one you

were involved in or you discussed with your lawyer, right?

a May I see that?
Q Sure.

MR. MONCO: Your Honor, I'm going to object to the
question. I believe the witness testified that he prepared
the answer to interrogatory No. 2 and that the answer to
interrogatory No. 1 was prepared by Mr. McLaughlin.

THE COURT:  Okay.
BY MR. HARRIS:
Q Is it fair to say, then, that you know nothing about the
response to interrogatory No. 17

I'll yield to their objection.

You know nothing about the response to

interrogatory No. 1?

[——

[E—

| P

A It's not fair to say that.

_. JT-APP 1235
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_question. The interrogatory doesn't ask for a legal opinion.

Q It's true, is it not, that most of the things in answer
to interrogatory No. 1, if you now read it, many of them are

not even in issue in this lawsuit?

A I don't know that.

Q Well, do you know either way?

A I don't know.

Q You have an opinion, and you don't know?
A I don't have an .opinion.

MR . MONCO: Your Honor, the answer to
interrogatory No. 1 was prepared by Mr. McLaughlin. It's in
response to a guestion to identify the areas of
non-infringement. This is a legal opinion that's being
provided in interrogatory No. 1. Mr. Bortz is not an
attorney, and counsel is now asking him for his opinion in

regard to what patent law states with regard to the issue of

non-infringement. I think that's totally unfair.
THE COURT:  Okay.
MR. HARRIS: Well, let me withdraw that and go to

Interrcocgatory No. 2.

O I understand you prepared it.
A I prepared Interrogatory No. 2.
6] And it does not contain a legal opinion that was given

you, does 1t?

MR. MONCO: Your Honor, I'll object to the

= “JT-APP 1235~
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The interrcgatory asking for a chronicle of the history of

* the development of the product -- of the accused product.

This is what Mr. Bortz provided. I believe counsel's
questions are misleading to a gross extent.

THE COURT: 1I'll overrule the objection.

You understand the question?

THE WITNESS: No.
A Would you repeat, please?
Q Yes. I think what I asked you is that, is Interrogatory
No. 2 a legal opinion? Does it contain any legal opinion?
A I'm not sure. I prepared it. I'm not a lawyer.
0 And you didn't have any knowledge by which you could
have prepared a legal opinion at that time, did you?
A I'm not a lawyer.
Q I would like to go to interrogatory No. 3 now. Do you
adopt any knowledge of Interrogatory No. 3 or do you just say
it's something that your lawyer wrote?
A I think I said to you that I thought I had a little bit
of knowledge on Interrogatory No. 1.
Q I'm not asking about No. 3.
A Yes, sir, and I think T have some knowledge of
Interrogatory No. 3.
Q And the timeframe this was prepared, which is in fairly
early 2001, right?

A This was prepared --

-~
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Q June the S5th, 20017
A My signature was dated June 5th, 2001.
0 And explain to me what anticipated means in the answer
to Interrogatory No. 3. o
MR. MONCO: Object, Your Honor. That calls for a

legal conclusion that this witness is not competent to
provide. Again, the answer to Interrogatory No. 3 was
prepared by Mr. McLaughlin and submitted in response to legal
inquiry ¢ontained in the interrogatory itself.

THE COURT: Okay.

MR. HARRIS: Well, Your Honor, of course, that's
correct, what was stated there. What's bad here is the
effort, then, to attribute this work done at this time by Mr.
McLaughlin to this witness or to even acknowledge that was

transferred to this witness.

THE COURT: Okay .

MR. HARRIS: I should have a right to test him
fully on it.

THE COURT : Okay.

MR. MONCO: Your Honor, I just simply respond that

the witness stated he reviewed and signed these
interrogatories on his cross examination which I submitted to
him, and.that's the extent of it as far as I know. And the
guestion that I asked him was, did the answer to

Interrogatory No. 3 conform with what Mr. McLaughlin had told

JANET E. WRIGHT CSR,RPR
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him previously? That's all the examination stated.

We're not offering Mr. Bortz as a lawyer because he
simply is not a lawyer. I think the question that counsel is
asking him, he's supposed to nowvgxplain the meaning of the
word anticipation. - -

MR. HARRIS: I move to strike that language that
opposing counsel just used.

THE COURT: | That's overruled, but I overrule the
objection, also. So you go ahead.

BY MR. HARRIS:

0 Sir, what does anticipation mean?

A I do not know.

o} What does obvious mean, and what is the test for
obviousness?

A I think I understand the word obvious. I do not

understand the test for obviousness.
Q You understand obvious as it's used in the dictionary,

is that what you mean?

A I understand the word obvious, correct.
Q As it's used in the dictionary?
A If there is a specific legal meaning to the word

obvious, T don't know that that would be different in wy
mind.
Q I assure you there is, and thank you for telling wme you

don't know.

-
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' 1 A If it's different, I don't know.
' HI 2 Q Now let's go to that point in time, June the 5th, 2001.
' r 3 And tell me at that point in time who the others were in this
i T4 country that kq?w or used the purported invention before it
l 7 5 was invented. Who were those persons as you then knew?
]
! 6 MR. MONCO: Your Heonor, I'm going to object to
l 7 this interrogatory. As we indicated previously, Mr.
° 8 McLaughlin prepared the interrogatory. Counsel had Mr.
' i -9 McLaughlin on the stand. He should have asked Mr. McLaughlin
. 1 10 who Mr. McLaughlin was referring in that answer, and T'm sure
‘{ 11 Mr. McLaughlin could have identified for him.
l { 12 This witness did not prepare the answer, and we
_ 13 would object to this line of questioning.
' ]3 14 THE COURT: Okay. Overruled.
: 15 You need the question repeated?
l 16 BY MR. HARRIS:
‘E 17 Q Can you answer?
' } 18 A {(No response.)
l l 19 Q Put yourself back in the shoes of June the 5th, 2001.
| 20 A Right. I think there were many, many people.
i
l | 21 Q Would you name at least 19 of them?
: 22 A Yes, if you can give me my file, I brought some
l , 23 information.
24 0 You have information telling us who knew or used the
I . 25 subject matter; is that right? That's not --
I JT-APP 1240
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A Not the subject matter. Who used multiple burners and
multiple valves or multiple burners at least.

Q What you're talking about is they used things that you
thought were close or what somewhat close to the invention;
is that right?

A I think so, like what is on the table.

0 You mean like the one piece of hardware that's been
added to the table?

A Yes.

Q Now, then, youfve indicated you didn't know anything
about the prosecution history of the patent; is that correct?
A I don't think so. I think I didn't know the term

prosecution history.

Q Well, then, tell us what you know about the prosecution
history?
A Well, I think I mentioned that Mr. McLaughlin told me

that a patent was submitted, and a patent submission was
submitted in 1993 to the patent office and was rejected. And
there were other submissions. And at least one other
rejection, and a patent was issued in 1999.

Q Would you explain to me, then, the second paragraph in
answer to interrogatory No. 3, the culmination of references
that were cited in the prosecution history of the patent
together with Peterson F 3 series and related pﬁblication and

Peterson HE 1 adjusting hearth elbow and installation and
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instructions therefor.

Please focus on that paragraph and explain to me
what that combination was that's being talked about in the
record of prosecution.
A I can tell you what's being talked about. What's being
talked about is that product on the table.
0 Can you unravel that from a point of view of giving us a
pretty good explanation what that paragraph means?
A Yeah. It says in combination with at least the Peterson
F 3 series circular burner -- that's that -- and related
publications. And I would imagine that would be the
instructions and drawings that have been shown here and --
0 Did they exist then?

MR. MONCO: Your Honcr, I'm going to obiject. He's

interrupting the witness.

THE COURT: Yeah, he hasn't finished.

MR. HARRIS: I beg your pardon.

THE COQURT: Go ahead and finish vour answer.
A Pardon?
0 Go ahead.
A Did they exist then? Yes. They existed since the
1960s.
0 And let me ask you if you can tell me how those

references cited in the prosecution history combine with that

other subject matter?

~
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A Again, when you say the prosecution history, I don't
know -- I don't know what you mean.

Q When did your attorney first get a prosecution history?
A I don't know.

Q Did you know that prosecution histories;arevoften very
valuable in patent litigation?

A No, I did not.

0 And an evaluation as to whether there's an infringement
or invalidity, did you know that?

A Did I know that an --

Q They were often very valuable in making an evaluation

for an infringing opinion or invalidity opinion?

A No.
MR. HARRIS: I think I had one more. Let me look.
{Pause)
MR. HARRIS: Good news. I don't. Pass the
witness.

THE COURT:  Okay.

MR. MONCOQO: Your Honor, we havé no questions of
the witness.

THE COURT: Thank you very much. You may step
down.

THE WITNESS: Thank you, sir.

*THE COURT: Next witness.

MR. HARRIS: Give us just a moment, Your Honor, to

-
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see if we have another witness.
THE COURT: Okay .
MR. MONCO: Your Honor, if I may just for
housekeeping purposes. I would like to movgﬁ%mto evidence

all of the exhibits that have been presented byithe defendant
during the direct examination, presented by our cross

examination of the witness presented on plaintiff's case.

THE COURT: . They are admitted.
MR. MONCO: Thank you, Your Honor.
MR. HARRIS: I'11 make the flip side of the coin

in the way of a motion for our subject matter.

THE COURT: Okay. That is granted.

MR. HARRIS: I'1ll be quick, Your Honor.

THE COURT : Okay.

(Pause)

THE COURT: Let's just take a five minute break

while they confer.

(A recess was held at 1:35)

(Resume at 1:40)

THE COURT: Have a seat, please.

MR. HARRIS: Your Honor, as a prelude to resting
or closing, I will first make a motion for judgment as a
matter of law.

" THE COURT: Okay. 1I'll just carry that motion.

MR. HARRIS: Thank you, Your Honor.

- - e
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THE COURT:  Okay.
MR. HARRIS: Now I will close for the plaintiff.
THE COURT: Okay. Thank you, Mr. Harris.

How many witnesseg do we have left?

MR. MONCO: We probably would have four, maybe
five, but I suspect four witnesses.

THE COURT: Okay.

MR. MONCG: . Your Honor, at this time we would like
to make a motion for judgment as a matter of law on the issue
of invalidity, non-infringement on the issue of lost profits,
and also on the issue of willful infringement. May I present
it to the court now?

THE COURT: Okay. 1I'll just carry that motion,
also.

MR. MONCO: Oh, you will? Okay.

At this time, Your Honor, we would like to call Mr.
Vince Jankowski.

THE COURT: Okay. If you'll come forward, please.

THE COURT: 1If you'll raise your right hand,
please.

(Witness sworn by the court.)

THE COURT: Good. Just have a seat right up
there.

VINCENT PAUL JANKOWSKI, (Sworn)

was called as a witness by the Defendant having been first

- Jy-pPP 1245
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duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MONCO:
Q Mr..Jankowski, would you state your full name for the

record and spell your last name?

A My name is Vincent Paul Jankowski. J-a-n-k-o-w-g-k-i.
Q How old are you, Mr. Jankowski?

A I'm 76.

Q Okay. And, Mx. Jankowski, could you briefly state what

your education i1s following completion of high school?

A I had one year of business administration plus some more
company administration.

Q Okay. 2And could you briefly describe your work history

following graduation from high schocl?

A My -- pardon?
Q Your work history.
A My work history has been mainly in production management

with company in Cleveland, Ohio, for nine years. Axle
Manufacturing for five years in Cleveland, Ohio, and about
one year here in California with an axle manufacturing
company and 42 and a half years with Robert H. Peterson
Company .

Q Could you briefly identify what positions you've held
with the Robeft H. Peterson Company over those 42 years?

A I was hired mainly as production and -- production

-~
—

LR S

JANET E. WRIGHT CSR,RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS

— _ dT-APP 1246.-—



10
11
12
13
14
15
16
17
18
13
20
21
22
23
24

25

JANKOWSKI - Direct

VOIre--IT 102

control, manufacturing, designing of products.

0 And could you briefly describe what you did as a
designer of products for Robert H. Peterson Company?

A Main products were in the designing of the gas logs
themselves and some of the burner systems.

Q And I would like you, if you would, please, to take a
look at Exhibit D 45, and we'll put that up on the screen in

front of you.

Okay. Could you identify what Exhibit D 45 is?

A It's an installation instructions for front flame
burners.

0 Okay. Is that known as the F 3 burner?

A Pardon?

Q Is that known as the F 3 burner?

A Well, the third one down is known as the F 3 burner.

Q Okay. Those identified as figure 3, the circular set
burner?

A That's correct.

0 Okay. And could you briefly describe the operation of

the F 3 burner?

A The F 3 burner was really designed for a circular

fireplaces. It could also be used in see through fireplaces.
It consisted because it had depth, so that it would take the
full inside area of a fireplace. This has three burners on

the figure 3 that you see supplied from a gas line hooked up

_1— JT-APP 1247
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to the fireplace supply. And when the burner is in
operation, all three burners are fed from the gas line in the
fireplace.
0 Okay. And if I may ask you, Mr. Jankowski, could you
step off the witness stand and step over to‘the_table,
please? I would like to you identify, if vou would, please,
what's been identified as Defendant's Exhibit 45 A

What is Exhibit 45 a2
A Exhibit 45 A is the F 3 burner.
0 Okay. And could I ask you, if you would, please, to
trace for the court how gas is moved through the F 3 burner,
Exhibit D 45 A?
A Yes. The gas valve is attached to the supply line in
the fireplace itself. When the burner is in operation, to
ignite the burner you have to open up the gas valve which
supplies gas (indicating) through all three burners. All
three burners have individual hearth elbows.
Q What is a hearth elbow?
A A hearth elbow is an adjustment valve to control the
flow of gas to the burner,.
Q Okay. And in controlling the flow of gas to the burner,

can the gas be shut off to any one of the individual burners

in D 45 A7
A Yes .
0 It can be also adjusted upwardly?

-
—_
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look at Exhibit D 45 which is appearing in front of you.

sorry. D 44,

A

0

hearth elbow? :

A

Q

A

Q

Company begin selling the F 3 burner as hearth elbows?

A

parts in 1964. !

Q

A

Q

may approach the witness to get the hard copy.

Yes.

Why don't you return to the stand, please.

I

And could you identify what D 44 is?

That's

Okay .

Yes, it

Okay.

Yes.

I'm sorry.

Bob Peterson designed this burner and the component

And was

About that time,

Okay.

THE COURT:

MR

" THE COURT:

would like you, if you would, please, to take a =,

I'm|

the hearth elbow,.

Is that a description of the operation of the

is. ¢

And to your knowledge -- is that the hearth elbow

Okay. To your knowledge when did Peterson g

it on sale in the 1960s for Peterson Company?
yes.

I next like you to turn to Exhibit D 49, please. “
What number?
. MONCO:

I'm sorry, Your Honor. D 49. If 1

Yes. B

Mr. Jankowski, could you identify Exhibit D 49, please? -

FEDERAL

that was identified on Exhibit D 45 A? '

-

I .
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A It's the Peterson Real-Fyre phrase list for 1977.

Q Okay. And looking down at Roman numeral II under the
heading F entitled, Log Sets with the Front Flame Burner, do
you see that?

A Yes.

Q Looking further down under the heading entitled golden
oak does that show the F 3 burner there?

A No.

Q What is shown for Golden -- oh, okay. If you would,

please, turn to the third page of Exhibit D 49, please.

A Yes.

Q Is the F 3 burner shown on the third page of Exhibit D
497

A Yes, it's shown under F series front flame burner only,

and it's called circular F38T.
Q Okay. Now returning back tec the front page of Exhibit D
49 under the golden cak down under Roman numeral IT. Do you

have that in front of you?

A Yes.

0] Ckay. What is referred to under -- by RF 3 under golden
oak?

A RF 3 is the circular log set.

0 So that would include what?

A That would include the burner assembly that you see

there on the table plus the logs.

~_ JTAPP1250
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Q OCkay. And referring up above that to Roman numeral I

that's entitled G 4 series, what does the G 4 refer to?

A G 4 refers to -- G 4 refers to a by reason of assembly
which is the -- is the -- is the custom glowing ember burner.
Q And I would like to show you what has been marked as

Plaintiff's Exhibit D 31. And I would ask you to identify --
if you could step off the witness stand, please?

A (Witness complies) .

Q And identify for the court what is the G 4 burner, if

that's shown here.

A The G 4 burner itself is this portion {indicating) .
Q Okay.
A The pan, the injector, and then it would have a cat bite

on the end of it.

0 Would it also include this burner?

A Yes.

Q Okay. When did Peterson Company begin selling the G 4
burner?

A The G 4 burner became available roughly about in the
seventies.

Q Thank vyou.
MR. MONCO: I'm sorry, Your Honor. May I have one
moment, please?
- THE COURT: Yes.

(Pause)

JANET E. WRIGHT CSR,RPR -
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0 Mr. Jankowski, will you please turn to Exhibit D 4€.
Please would you identify what's shown on Exhibit D 467

A This again is the front flame burner. The assembly that
you see on the table there can be used as a -- for a 30 inch

log set or 36 inch log set. The burner that you see on

Exhibit D 46 was designed also for circular setting and 24

inch size.

Q It shows two burners instead of three?
A That's correct.
Q Did Peterson Company sell two burner sets as opposed to

three burner sets during the 1970s?

A Yes.

O Okay.

A Late sixties and seventies,

Q Okay. And loocking down at the bottom portion of Exhibit

D 46, there's a reference to if we could have an enlargement
down at the bottom portion here where I'm pointing. There's

a reference to Charmglow Peterson products. Does that help

date this document for you?

A Pardon?

0O Can you put a date on this document with reference to
Charmglow Peterson products, the one that's highlighted on
the screen?

A Yes.

0 When would this document have been available?

-
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A It was availlable also in the late sixties and seventies.
Q Thank you. Now does this document also -- now there's
some handwriting on this document. Whose handwriting is it?
A That's mine.

0 Okay. And there's a reference to hearth elbow, hearth
elbow shown on that. Do you see that?

A Yes.

Q Is that the same hearth elbow we've talked about with
respect to the other F 3 burner?

A Yes, it is. Yes.

0 And that adjusts -- how many hearth elbows are shown on

Exhibit D 467?

p:\ There are two burners, there are two hearth elbows.

Q For multiple burner was it standard to use multiple
valves?

A Yes.

Q If you would, please, I would ask you next to turn to

Exhibit D 43, please?

:\ (Witness complies) .
Q What is shown on Exhibit D 4372
A D 43 also is an assembly that was designed for a

circular fireplace having three G 4 burners.

Q Is that your handwriting?
A Yes ..
Q Do you recall when you prepared that design?

-

.
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A It was in the geventies.

0] And you said that that shows three G 4 burners in a
series?

A That's correct.

Q Okay. Are there hearth elbows shown on that or any type

of adjustable valve?

A Yes, to each burner.

c To each G 4 burner there is an individual hearth elbow?
A That's right.

Q Okay.

Q Do you recall who or what this design D 43 was for?

A Yes, I do. This -- 1 recall that this was designed for

Malm Fireplace for Mr. John Palaski who was our distributor
in New Jersey.

Q And in the course of your work for Peterson Company
were these type of designs that you've done here such as
shown on Exhibit D 43 routine for vyou?

A Yes. In my 42 years I also took care of customer
service and probably had hundreds of calls for special
installations trying to use our component burners and things
and assembling these in different -types of fireplaces.

Q And could you generally describe who would call vou for
this? Would this be distributor of Peterson or who would be
calling you for this type work?

A Dealers, installers, distributors.

-
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Q I next ask you to turn Lo Exhibit D 51 and ask you if

you can identify that, please.

A Yes.

o) What does Exhibit D 51 show? —
A The F 3 series circular burner.

Q Okay. Does that have the multiple hearth elbows that

you referred to previously?

A Yes, it does.

0 Okay. It woculd be a hearth elbow for each burner,
correct?

A That's correct.

Q Up in the top paragraph there's a reference to a type B
installation. What is a type B installation?

A A type B installation would be component parts available
to connect all three burners to the gas line which would
consist of three installation kits, each one containing the

hearth elbow and the compression sleeves and nuts.

Q I would next ask you to turn to Exhibit D 50.

A Yes.

Q And could you identify what is shown on Exhibit D 50°?
A These are various connector valves plus the hearth

adjustment elbow.
o) Okay. And it states down at the bottom Robert H.
Peterson Company. Were these valves that were sold by Robert

H. Peterson Company?

JANET E. WRIGHT CSR,RPR
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A That's right. Yes.
Q And when do you recall these valves being sold by the
Robert H. Peterson Company?

And I would invite you to tak@_a look at the

screen in front of you. There's shown a copyright date of

1971.
A Yes, they were in the late sixties.
Q I next ask you to.turn to Exhibits D 47 and D 48 and

ask if you can ddentify those drawings, please.

First of all, let's start with Exhibit D 47. Can
you identify that, please?
A That's a U shaped burner that I drew and designed for,
if I can recall, again I believe it was for Malm Spinna
Fireplace.
Q I'm sorry. Is it Malm?
o Malm, M-a-1l-m.
Q M-a-1l-m. And were they a distributor for Robert
Peterson?
A Yes. They were not a distributor. They were our
dealers and distributors handle some of the products. Some
of Malm's product.
Q So Malm was a dealer? 1I'm just trying to understand the
relationship. Was Malm a dealer of Peterson products?
A Malm was not a dealer, but our distributors carried some

of the Malm product.

-
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Q Oh, I see. Okay. Okay.
How did it come that you made this drawing shown on
Exhibit D 47? What caused this to occur?
They wanted to put a U shaped burner in their fireplace.
Do you recall what type of fireplace it was?
Yes. That was the Malm Spinna Fire.

Oh, that's a specific name of a type of fireplace?

A

Q

A

Q

A Yes.
] Was it see through or circular?

A It was circular.

0 Circular fireplace?

A Um-hum.

Q Okay. I next ask you to take a look at Exhibit D 48,
please. And what is Exhibit D 487

A That's the same burner. I must explain on that.

Q Please. When you say the same burner, it's the same

burner shown in D 477

A Same burner configuration which made an addition to.

0 Okay. Please explain --

A I made an addition to print No. 47.

0 Okay. Then please explain the addition that you made.
A The reason I made the change is that we are putting two

burners together and connecting it with an elbow and a
connector. ' By injecting the gas into the lower burner from

the right hand side, the gas will flow through the burner to

JANET E. WRIGHT CSR,RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS.
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the secondary burner. But in this confiquration I found out
I was getting a staircase effect where the flame was all
brought to the back side and very little to the front side.

Q _Qkay. When you use the term back, and grant since we're
looking at this drawing in two dimensions, which one are you
referring to as the front side and which one as the back
side?

A Where the gas started was into the bottom burner which

was the main burner.

Q Okay.

A Going to the secondary burner which is on the top.

Q Okay.

A The force of gas causes the gas to go to the far end to

burn at that high point and lower at the entrance of the main
burner.
O So there was more flame coming out of, looking at this

drawing, the top burner as opposed to bottom burner?

A That's right at the end of the burner there.

Q What did you do to correct that problem?

A After testing it, I went to item No. D 48.

Q And what did you change on D 487

A I took the 90 degree elbow out where the two burners are
connected.

Q Okay.

A At the upper top left.

.-
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Q Okay.

A And I put the adjustment hearth elbow on there. .}
Q I believe you've indicated that there is shown in the \
left hand -- upper left hand corner a reference to a hearth :J

elbow. Is that what you're referring?

A

Q

Yes.

Is that the adjustable hearth elbow that we've talked

about previously on ypur testimony?

A

Q

Yes.

Okay. And again, what effect does the hearth elbow have '

on controlling the fiow of gas in the --

A

Q

hearth elbow have on controlling the flow of gas in the

Several --

Wait. Let me finish my guestion. What effect does the

design shown on Exhibit D 482

A

elbow to change the flow of the gas to the secondary burner.

Q

I was able to adjust the adjusting screw inside the

Okay. Now down at the bottom there is shown the date of

July 1, 1983. Do you see that?

A

Q

A

Q

Yes.
Is that your handwriting?

Yes.

Were the drawings shown on Exhibits D 47 or D 48 created

on or about July 1, 1%837

A

That's right.

v it
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0 Okay. What did you do with D 48, the draQing?

A I sent the drawings to the dealer who requested them.

Q Okay.

A The reason --

Q Sure. Please continue.

A The reason they are marked CGA. Canadian Gas
Association was an organization that had -- we had to have
certification in certain areas to put these burners. And the

two burners that you see there was a burner that they were
manufacturing at that time for Canada.

Q Okay. So the double burner set was something
Peterson Company was already manufacturing?

A Well, I took the two burners to make these.

Q Let me back up and ask this question. Were all the
components that were used on Exhibits D 47 and D 48

manufactured by or for Peterson Company?

A Yes.
Q Were they products available from Peterson Company's
catalog?
A Yes.
MR. MONCO: May I have just a moment, Your Honor?
THE COURT: Yes.
(Pause)
0 Mr. Jankowski, would you next please turn to Exhibit D
527

JANET E. WRIGHT CSR,RPR
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A Yes.

0 I'll ask you if you could identify Exhibit D 52 for the

record, please?

: This is a Robert H. Peterson Company catalog.

0 Okay. I would ask you to take a look at the very last

page of Exhibit D 527
A Yes.
Q Okay.

Down at the bottom it says Robert H. Peterson

Company, a division of Beatrice Foods Company. Do you see

that?
A Yes.
0 Okay. Mr. Bortz testified that he purchased Robert H.

Peterson Company from Beatrice Foods in approximately 1977.

Would this catalog identified Exhibit D 52 be dated prior to

18777
A Yes.
0 Turning to page 6 of Exhibit D 52, please. We talked

just briefly about the G 4 burner. Do the two illustrations
shown both in the drawing and in color on the screen that you
have in front of you, does that accurately reflect the
application of a G 4 burner?

A Yes.

Q And what --

I take it there appears to be something on

the screen. The

reddish material is shown at the bottom.

That's _shown on the bottom of page 66, Exhibit D 52, in those

-
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two pictures?

A It's difficult to see. Usually -- Peterson Company - -
the burner is filled with sand, and then embers sprinkled on
the sand. .

o) At least in the color -- I know you have a black and
white, but at least shown on the screen in front of you there

appears to be some color. Are those what you refer to as the

flowing embers produced by the G 4 burner?

A Yes.
0] Okay.
MR. MONCO: May I have another moment, Your Honor,
please?
THE COURT: Yes.
(Pause)
Q Mr. Jankowski, are you familiar with a Peterson product

called an ember flame booster?

A Yes.
Q What is the ember flame booster?
A The ember flame booster is an accessory that can be

assembled to a G 4 burner to give it front flame and ember
icing in front of the log set.

Q And you did design the ember flame booster for the
Peterson Company?

A No, T didh't.

Q Ckay.

——
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Q

been talking about which is

you identify for me on this.

31 and D 327

A

A

Q

combined G 4 with ember flame booster, please?

A

the fireplace gas line.

the G 4 burner,

Q

D 327

A
Q
A

Q

sold

I next like to present to you what we previously have
Exhibit D 31 and D 32 and would
If you want to step down.

Is there an ember flame booster shown on Exhibit D

Yes.

Would you identify what it is?
The attachment here.

That's identified as Exhibit D 32, correct?

Yes.

Would you just briefly describe the flow of gas in this

Yes. The G 4 burner is attached as -- is attached to
And the gas goes to the burner, to
and intco the ember burner.

Okay. ©Now is there an adjustment valve on these D 31 or
Yes, there is.
Where is that?
Right here.
Okay. And the valve that you identified, has that been
previously by Peterson Company?

Yes.

How -long has that valve been sold?

That style of valve has been sold gsince late sixties.

.-
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1 Q Has that been a catalog item of Peterson Company?
l *| 2 A Yes.
' | 3 Q We'll leave that sit there. You may go back to the
% 4 witness stand,
. - 5 Now with respect to the G 4 ember flame booster,
J 6 which we identified as Exhibit D 31 and D 32, how does that
l ! 7 compare to the flow of gas shown in Exhibits D 47 and D 48,
- 8 the drawings that you, have front of you? How did that
l !1 -~ 9 compare?
| 10 A It would be in the same manner.
l i 11 0 Please continue.
I ! 12 A Your gas would flow through the main burner. On the
‘ | 13 assembly that we see here in front, the gas would flow into
l % 14 the main burner, as I described, through the ember burner
: 15 with the adjustment to higher or lower the flame for the
l ,_i 16 ember burner.
i 17 Now when you higher the flame, it steals from the
l - 18 main burner. When you lower the flame, it gives more flame
; 19 to the ember burner.
l _ 20 Q Okay. So if you increase the flow of gas flowing to
l . 21 this secondary burner to Exhibit D 32, the ember flame
22 booster, that necessarily lowers the flow of gas to the main
l - 23 burner?
3 24 A Yes, it would.
l 25 Q If you cut down the flow of gas on the front burner
1 -
. me J-APP 1268
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D 32, you would increase the flow of gas?
A Yes, sir.
0 And does that operate what you just described as far as
the flow of gas and control of gas, if that rate in the same
basis as the kind you described in Exhibit D 487 -
A Yes.

MR. HARRIS: Objection to as leading. Move to
strike the response.

THE COURT: It is leading, but I'1ll overrule the
objection.

MR. MONCO: Thank you, Your Honor.
BY MR. MONCO:
0 How do you compare the flow of gas in Exhibit D 48 with
what is shown on Exhibit D 31 and 32°?
A By the adjustment elbow, the hearth elbow.
Q Okay. And does the operation -- how do you compare the
control of the flow of gas? Do both control the flow of gas?
A Well, technically the screw inside the hearth elbow's,
you would put gas flow to the ember burner. B2And by opening

the screw in the hearth elbow, you will have wore flame into

your -- by opening the hearth elbow, you will allow more
flame into the rear -- the main burner.
Q So correct me if I'm wrong, but what you seem to be

saying is that the valve shown here on Exhibit D 32 controls

the flow of gas to the secondary burner, and that is the same

.

- - —me
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flow of gas to the secondary burner on Exhibit D 48°?

MR. HARRIS: T rise to object, and it's getting out
of hand.

THE COURT: That was leading. 1I'll sustain the
objection.
BY MR. MONCO:
0] In both Exhibit D 32 and the secondary burner shown on
Exhibit D 48, do the ,valves shown -- what burner is -- let me
withdraw the question.

THE COURT: Okay.

0 Please turn to Exhibit D 48, please?
A Yes, I have it here on the screen.
O Now on Exhibit D 48 there's a hearth elbow shown in the

upper left hand corner, correct?
A Yes.
Q Does that hearth elbow control the flow of gas to the

primary or secondary burner?

A To either burner.

Q The hearth elbow?

A Right.

A Right. But flame can be supplied to. Your main gas

comes into the lower main burner from the lower right hand
side. And it goes through the hearth elbow into the
secondary burner, your gas flow. Now by adjusting the hearth

elbow, you can higher or lower the flame to the secondary

-
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burner. —

Q How would you compare that operation of gas flow control

with what's shown on Exhibit D 31 and 327

A The same way.
Q Same way. Thank you.
Q Just for the record, Mr. Jankowski, could you turn to

Exhibit D 34, please?

A Yes.

Q Could you identify what Exhibit D 34 is?

A That's the installation and operating instructions for

the EMB series ember flame booster.

Q That's what we have on the table ldentified as D 327
A Yes, connected to the G 4 burner.

MR. MONCO: May I have one moment, Your Honor,
please?

THE COURT: Yes, you may.

{(Pause)

BY MR. MONCO:

Q Mr. Jankowski, I believe in your testimony you referred
to a gentleman by the name of John Palaski. John Palaski was
our distributor in New Jersey for Robert H. Peterson

products, a Peterson Company distributor?

A Yes.
Q Okay: Mr. Jankowski, I next ask you to turn to Exhibit
D 567

—. JT-APP 1267
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A (Witness complies)

Q And I specifically ask to you turn to what's been

identified as Exhibit A to Exhibit D 56 .

MR. HARRIS: Your Honor, if I may.
THE COQURT: Yes.
MR. HARRIS: 1 object to the effort to introduce

this affidavit through this witness. If the client is here
in court today, well, .he can speak to it. If he's not, it's
nothing other than a regular piece of paper that was prepared
in various ways that we can't examine and certainly can't use
at a full blown trial.

There's not only this Palaski piece of paper and
affidavit, but I forget the other fellow's name, but there's
another one they come up with at the last minute long, long
after discovery closed. They're trying to put in some after
acquired ideas that in effect go back for 10, 15 or 20 years
and then treat it as reconstructed pictures in the light that

have something to do with relevance. 1 therefore object to

that.

THE COURT: Response.

MR. MONCO: Our response, Your Honor, is that this
drawing, if I may be permitted to question the witness, was
provided to Mr. Jankowski by Mr. Palaski. Mr. Jankowski can

testify that he received it.

Mr. Jankowski, if I am permitted to ask him, can

o
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identify for the record a model of the drawing that is shown
in Exhibit A to Exhibit D 56, and that, in fact, was a burner
system that was installed at Mr. Palaski's place of business

in New Jersey in the eighties when Mr. Jankowski saw at the

store.

THE COURT: You're not seeking to introduce the
declaration?

MR. MONCO:  Not through this witness, but simply

to refer to this drawing. That's all I'm going to talk to

him about.

THE COURT: What do you mean, not through this

witness?

MR. MONCO: Well, I have Mr. Palaski, who was the
affiant on that declaration is here in court, and I intend to
call him later.

THE COURT: Okay.

MR. HARRIS: Your Honor, I still suggest the
witness can't discuss this affidavit or do anything with
respect to this evidence since it's not his affidavit.

If the drawing is his drawing, and it looks like it
probably is, he might have collaborated some. 1If that's
true, then I'll have to figure that out.

THE COURT: Okay.

MR. MONCO: The drawing is Mr. Palaski's. It was

forwarded to Mr. Jankowski. I only intend to ask him

~_JT-APP 1269
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gquestions on the drawing. I'm not going to talk about the

affidavit.

BY MR. MONCO:

Q

you recognize that drawing?

A

Q

A

Q

Let me back up. Is this a drawing that was prepared by you?

A No.

Q To your knowledge who prepare thig drawing?

A Mr. Palaski.

0 When was the first time that you saw this drawing?
A About October '91.

Q I'm sorry. Did you say October of '917

A I'm sorry. 2001.

Q Okay. And was this drawing forwarded to you by Mr.
Palagki?

A Yes.

Q Okay. And what, if anything, did you do with this
drawing?

THE COURT: Okay. 1I'll overrule the objection.
MR. HARRIS: Including the drawing?

THE COURT: No.

Mr. Jankowski, looking at Exhibit A to Exhibit D 56, do

Yes.
And what is that drawing, Exhibit A2
It's a G 4 burner with a connector ember booster.

Okay. When was the first time you saw this drawing?

-
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A I put a unit together with the components shoéwn on the
drawing.
0 Mr. Jankowski, I'l1l ask you to step down, please, and

It1]l ask you, if you would, please, to identify ?gé}bit
D 56 A.

MR. HARRIS: We likewise object to the unit. The
unit has not been available to us. And we have had no
cpportunity to do anything with this, to cross examine
anybody about it, to take any depositions on it. And while I
think we can show in the final analysis there it's of very

little consequence, I don't like to take the risk.

THE COURT: Okay .

MR. MONCO: Your Honor, Mr. Palaski was identified
on our witness list, and the subject matter of his testimony
was identified on our witness list in the pretrial affidavit.
There was never a request for deposition of Mr. Palaski made
by oppesing counsel as far as 1 know.

MR. HARRIS: When was Mr. Palaski placed on your
witness list? And when did you put the exhibit number --

MR. MONCO: Your Henor, my understanding is that
the identification of this witness or any witness in a
similar capacity was never asked for in any discovery.

Second of all, I was advised by my co-counsel that
counsel had spoken with Mr. Palaski by telephone sometime

during the course of this proceeding, and nothing further was

JANET E. WRIGHT CSR,RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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done with it as far as I know.
MR. HARRIS: It's true about the telephone

conversation, but that was quite long after discovery closed

and approaching trial.

The second point that I stand to be corrected on
is, I have not seen a full identification of the exemplary
member that has been made or product that has been made as a
model apparently of the drawing.

THE COURT: Okay.

MR. MONCO: Your Honor, if I'm permitted that this
witness can identify the construction how this came about,
what the components were, so on, so forth. That can being
done by this witness.

MR. HARRIS: The witness may be able to do it, but
we don't see why you're entitled to have him do it. vYou're
trying to treat it as prior art.

THE COURT: I'll overrule the objection.

MR. MONCO: Thank you, Your Honor.

BY MR. MONCO:

0 Mr. Jankowski, could you identify Exhibit D 56 A,

please?

y:\ Yes. This is Peterson G 4 burner with an ember booster

attached.
Q How does Exhibit 56 A relate to -- I'm sorry.

-- Exhibit D 56 A relate to the drawing shown on Exhibit D

-
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567 -t

A The same.

0 Okay. And did you prepare exhibit D 56 A in conformance
with what was shown on exhibit -- by the drawing on Exhibit D

567

A Yes, I did.

Q Okay. You identified the G four burner here which is
the main burner and the pan. Could you identify what the
other components are, please, for the court?

A The other components parts are the connector coming off

the main burner with a control valve connected to the front

ember booster.
Q And what is a front ember booster?
A It's an attachment that could be attached to the G 4

burner to give it flame and embers in front of the fireplace.

0 Now this -- when did you actually prepare this Exhibit
D 56 A?

A I prepared it after I received the drawing from Mr.
Palaski.

0 So it would be sometime after October 20017

A 2001, yes.

0 Did you ever see a burner like this in operation before

October of 20017
A Yes.

Q Where did you see it in operation?

= JT-ARP 1273 _
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A I saw it in Mr. Palaski's warehouse when I-was visiting

in Bayonne, New Jersey.

Q Okay. What caused you to visit Mr. Palaski in Bayonne,

New Jersey?

A I was making a business trip on product identification
and product knowledge and visiting several of our
distributors.

0 And did Mr. Palaski point out the G 4 burner with this
additional pipe when you were there.

MR. MONCO: I'l1l withdraw the question, Your
Honor. Let me just ask this question.

Q How did you come to see the burner in the 1980s which
you described as being similar to Exhibit D 56 A?

A When I was visiting with Mr. Palaski, he made the
statement that in certain style fireplaces, the draft was so
direct that it was taking all the flame in the G 4 burner to
the back of the fireplace. And they weren't able to get any
flame in front.

So what he did is he used some component parts that
he had in his warehouse stock and connected a log lighter
with a connector valve to the front of the fireplace -- to
the front of the G 4 burner to give the flame effect.

Q Okay.
-MR. HARRIS: Your Honor, I hate to rise to object

again, but we now have hearsay. We have the witness here to

-
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testify.

THE COURT: That is sustained. The witness can
cover this.
BY MR. MONCO:

Q Okay. Mr. Palaski (sic}, the G 4 or the burner that you

saw in Mr. Palaski's showroom, did it have an adjustable
front valve similar or identical to the one that you are

showing here?

A Yes.
Q And the component parts that are used here on Exhibit

D 56 A, how long had those component parts been sold by the

Peterson Company?

A Through the seventies.
Q And would all of these be catalog items?
A Yes.

MR. MONCO: Your Honor, may I have a moment,
please?

THE COURT: Yes.

MR. MONCO: Thank you.

{Pause)

MR. MONCO: Your Honor, we have no further
guestions.

THE COURT: Okay. Cross examination.

CROSS-EXAMINATION

BY MR. HARRIS:

) JANET E. WRIGHT CSR,RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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Q Good afternoon, sir, and I'm Bill Harris. “You may know.

And your name, sir, for the record is what, sir?
A Vincent Jankowski.
MR. HARRIS: May I stand here since my first
question will relate to what was discussed earlier?
THE COURT: That's fine.
Where do you live, sir?

Presently I live in San Gabriel, California.

vor 0

You're just a little bit older than I am. I heard that
a little bit ago.

A I'm still going, too. Trying to.

Q You are. We'll stay with it.

A Exactly.

Q While we stay with it, give me a general answer. Nearly
all of the subject matter that we have been talking about,
you've been identifying and defining, it goes back to the
sixties, the seventies and the eighties. You don't talk

about catalogs in the eightiesg, though, up in the eighties,

the nineties. 1Is there some reason for that?
A No. I was just trying to identify when these parts,
these units were in effect and during those years. But they

have continued through the eighties.
Q You wouldn't represent to me that every one of them is
still aliwve today, would you?

A Of those components? Yes.

-
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Q

No, not components, sir. I'm talking about assenblies.

Aren't these assemblies that we're looking at here?

A o S C R o T - R & B -

Yes.

That's not a component, is it?
No, that's an assembly. Um-hum.
That's not a component, is it?
No, that's assembly.

That's a log lighter, isn't it?
That's right.

What's a log lighter?

The log lighter is a pipe that is used in a fireplace to

start a wood fire.

Q

Jjust

A

itt's

Where are the holes in here? I'm trying to find out

how this is built.

The port holes are pointed downwards.

And is it true that the two tubular members are the same
roughly?

Yes.

And what's the log lighter supposed to do?

The log lighter is attached to the main burner to -- and

then covered with embers to give it a glowing

impression, emberizing effect on the burner while it's in

flame.

Q

A

Yes, sir. And how many artificial logs does it burn?

Does it burn?

-
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1 0 How many artificial logs does the log lighter burn?

T 2 A Well, the log sits on a grate which is placed over the
3

3 top of the G 4 burner.
; 4 Q Are these real logs or artificial logs?
A They're refactory log.
y 6 Q What's a refactory log?
| 7 A It's high luminate cement product that our logs are made

8 out of.

o

Q It's not your standard artificial log you're talking
10 about, then; is that correct? That the log lighter is used
i 11 with?

12 A It doesn't do anything to burn the logs. It just gives

[e——

13 effect in front of the log set sitting on top of the grate.
; 14 Q Why do they call it a log lighter?

! 15 A They call it a log lighter because that is the term that

i 17 can be put into fireplaces where a person wants to start a
18 wood fire on his grate.
19 Q Yes, sir. And that's what it's really used for, isn't
.20 it?
21 A That's right.
. 22 Q It's not really used in the artificial 1ogrworld back in
23 those days, is it?

24 A Yes, it was.

25 Q It was used to start wood fires, wasn't it?

-
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A That's right.

Q And that was its main purpose, wasn't it? EE
A That's correct. "
Q And whether it had an ancillary use or not, I'm going to g}
ask you. When you saw it working -- did you say you saw it ?}
working? :
A Yes, sir. §§
0 Was it working on wood or stone or what? :
A No, it was working with our ceramic gas logs, our S

refactory gas log.

o

0 So you say it can work that way. How many times did you
see it work that way? §
A I saw it work that one time in Palaski's home, and I 1
mean in his warehouse, and that was the only time I saw it. ;
Q That was in 19807 ?,
A No, that was in late seventies. ~
0 In the late seventies. Have you seen one since? i
A Lately, yes. 3
0 Well, the lately is in this lawsuit, isn't it L
A Well, that's correct, but Mr. Palaski was selling these ?
component parts to make these units. =
Q Do you know how many of these units were sold? i
A I have no idea. )
Q You'don't even know if one was sold, do you? é;
A I was told that they were sold. . v
§

ToJT-APP 1279 - . Ad
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Q Maybe I asked for it, but that's really hearsay, isn't

it? You don't know for a fact?

A No.
MR. MONCO: Objection, Your Honor.
Q You don't know for a fact?
THE COURT: Just one second.
MR. MONCO: Objection, Your Honor. Thank you.
THE COURT: , That's overruled. GCo ahead.

BY MR. HARRIS:

0 I'11 go for the third time. You don't know for a fact,
do you?

A For a fact? No. I was just told that.

0 Is this not just an artifact of the past that has no

application at all today and hadn't had for years?

A Would you repeat that, please?

Q Is this not just an artifact of the past that has no
application today and hasn't had for years?

A It has had application for years, and it's being used

today.

0 How do you know that? You just told me that you didn't

know how many had been sold. You didn't know anything about
that. You're just talking about with wood fires, aren't you?

A No. When I said this statement, T meant that it was

. being used as the ember booster. The present ember booster

is what I've seen lately.

-

) JANET E. WRIGHT CSR,RPR -
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Q

Exhibits D 56 A and D 31. You've equated them to make them

the same thing; is that right? They're not, are they?

A

0

A

Q

tell you? D 31 is the infringing device, and D 56 A is the

pretender.

characterization.

A

emberizing booster on the front burner here was catalog parts

that

Q

in the world is catalog parts. You can take enough catalog

parts and put a jillion things together, can you not?

A

Q

one?

In other words, you've now seen this and this, meaning

That's what I was told was being done.
Who told you?
Mr. Palaski.

Mr. Palaski told you what about D 31? And when did he

MR. MONCO: Cbjection, Your Honor, to the

THE COURT: That's overruled.

All the component parts that were used to make that

were available.

What's that got to do with it? Practically everything

That's right. That's what he did.
What who did?

Mr. Palaski and his distributors, his dealers.

When?
Back in the seventies, eighties.

You told me a minute ago you didn't know he had sold a

——

. TJTAPP 1281 =
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A I don't know any proof on that. Buf I'm going by his

statement that he did that.

0 You're going by his statement he did that?
A Yes.
0 And he went out and installed these things himself; is

that the way it was?

A No.
0 Well, just what,did he do then?
A He asked his dealers what could be done to get flame in

front of the logs and these drawing fireplaces, to make this
attachment you get flame in front of the log set.
Q How big a business did you develop with him? He was a

distributor of yours, wasn't he?

A He was one of our biggest distributors.
Q He bought a lot of these from you, didn't he?
A Component parts, yes.

0] Only component parts, though, right?

A There was not a complete assembly.

Q It was not sold not only as complete assembly, but it
wasn't sold as a two component assembly, was it? He just

bought the parts, didn't he?

A Yes, and stocked it.

Q You don't know what he did with those parts for sure,
did you?- We'll have to get that from him, if it's gotten,

won't we?

-

) JANET E. WRIGHT CSR,RPR -
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A That's right. 0,

Q All the sales you said and your record to copy his

drawing are pretty much just hearsay from what you've heard
here and from Mr. Palaski? .

A What I've seen in this fireplace -- his warehouse, what
he did to get the front flame.

Q Well, we'll get back to the front flame and everything
else with the request, which of these are for logs and if any
are for something else, won't we? I'm talking about real
logs.

A When I first started with Bob Peterson, if I may, the
log lighter itself had been used with artificial gas logs.
It was called a candle light burner. This was placed on the
grate to give it flame and, artificial gas logs were placed
in front and behind and across the top to make it look like a
real wood fire burning.

0 And this is something you hadn't brought up previously?
A Well, I just wanted to explain regarding the log
lighter, that it had been used with artificial gas logs also.
0 That it had been used, this precise device with
artificial logs?

b2\ Not in that respect, no.

Q Well, what was it used like then? You must have a very
fine memory that goes back to 1960, '65, so on. So tell us

about it. What was it like? How was it built? How did it

) 1233
. JANET E. WRIGHT CSR,RPR . T APP
FEDERAL DISTRICT COURT - DALLAS, TEXAS

[



S N EE MR T EE S BN B A N S .

R e

|

A____‘ﬁ<ll

e

!

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JANKOWSKI - Cross

, MOL:. ITI 139

work, the one you just described to me?

A He built it just similar to what you see there on the
front table, and he attached it through the G 4 burner that
he had in his fireplace and showed me the way that it was
operating and how he got flame in front of the ‘log.

Q And who is the he?

A John Palaski.

Q So it wasn't you, Peterson, back at your place. It was
something that Palaski did at his place where he was
experimenting with this concept, true?

. That's right, sure.

0 Would it be fair to say he was interested in
experimenting with such a concept?

A He did those things, vyes.

Q But you don't know over the years whether a market ever
really developed for these things substantially, sir, do you

now?

A No, I just heard that they were put together that way to

some of his dealers.

0 And that was from Palaski?
A Yes.
0 Let me get a picture of what we're talking about here.

Do you have Exhibit A before you now?

A Yes, I do.

Q And is it your testimony that you provided no writing,

-

— L o -
Teme JT-APP 128475
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no suggestions, no drawings, nothing whatsoever t& Mr.

Palaski in the development of this exhibit?

A No.

Q No, what?

A No, I did not supply anything to him.

Q He volunteered it to you?

A That's right.

Q How did you get it? How did you get him to volunteer
it?

A I asked him for it.

Q What did you ask him for?

A I asked him to -- I remembered seeing this unit in his

fireplace and asked him to make a drawing and a sketch of it
to send to me, and he did.

Q Why did you ask him to send one toc you?

A Because he had been retired. He had sold his business
at that time.

0 Did he make an effort to get one from his business?

A I imagine he could have, sure.

0 Do you think you can lay hands on one of these today?
A On the parts I could.

Q Sir, the parts are pipes and elbows and joints and
things like that.

A That's right.

Q We're not talking about the parts. We're talking the

-

—
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assemblies and subassemblies.
Now again why did they call that a log lighter?
There it is right on the drawing, log lighter. One half inch
log lighter, it says.
A It's a product that we carried in our ‘catalog and sold.
0 Why do you call it a log lighter?
A Because it's used as log lighter to start wood fires.
MR. MONCO:. Your Honor, I'm going to object. That
question has been asked and answer about four times now.
THE COURT: It has been.
MR. HARRIS: Okay. 1If I wound up with the
agreement that it was a log lighter.
BY MR. HARRIS:
Q Sir, then, look at sand and embers up here of B one.
What's B one? 1Is it some kind of a fan or what? Pretty

crude looking, isn't it?

A B 1 is the tube and in the main burner.
Q I see.
Q And what is the flat portion that surrounds B 1? 1It's

rectangular more or less.

A That's the G 4 burner.
Q How do you know that's a G 4 burner?
A From the picture it resembles a G 4 burner. I know

that's the way it's used.

0 Are you talking about you know something the way it's

-

—
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used or you're looking at the picture and you can tell me
from the drawing that that's what it is? How do you know
that's a G 4 burner?

A Because I asked them to send me a drawing of the
original installation that he had in his fireplace.

0 In other words, you did give him some help in what to
draw, huh? You told him to put a G 4 burner there or you

told him just to --

A No, I ask --
MR. MONCO: I object, Your Honor. That's
mischaracterization what the witness just said. He's arguing

with the witness now.

THE COURT: That's overruled.

A T told him to send me a drawing of the installation that

he showed me in Bayonne, New Jersey, of a front flame with a
G 4 burner.

Q And you told him about the front flame and the G 4
burner and the conversation. And tell me now that did you

not give him any input?

A That was the only way I could describe it to him of what

to send me.

Q Well, that was a big help, wasn't it? Won't you agree?
A Pardon?
Q That ‘'was a pretty big help to him, wasn't it? He then

knew what you wanted, right?

. . N

—_‘J-. 8
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A That's right.

0 And so that was his way to show you a G 4 pan, right, or
G 4 assembly? ‘

A That's right.

Q It.doesn't show anywhere on that sketch that the main
burner assembly is attached to the G 4 pan, does it, if
that's a G 4 pan?

A The main burner -assembly is the G 4 pan.

0 Sir, I'm of the opinion that on each side on these
shoulders that there is an attachment, welding or otherwise,

to hold the main burner, am I right?

A Yes, that's right.

0 All right, sir. Where is that on the diagram?

A Tt's just a rough sketch of the burner pan.

Q He was able to remember a one half inch elbow and three
half inch and so on. I see some precise sizes here. Where

did those come from?

A He put those on.

Q You didn't have any suggestion there like you did for
the G 4 and the front burner, right?

A That's right. I didn't.

Q And as far as -- can you tell whether the units are
meant to be flat, one with respect to another or whether one
is supposed to be at a higher elevation and the other.

Go ahead. I'm sorry?

-
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A Go ahead. I'm sorry, too. From the drawing,  no, I
can't tell that.

0 So it could be either way, couldn't it?

A It could be.

Q All right.

0 Oh, and you say that you were not involved in the design

of this unit; is that right?

A In the ember boosgter.

Q Well, sir, I believe that's what your boss calls it.
A I was not involved in that, no.

Q And I trust that -- well, let me try it differently.

Why did the company begin to sell this particular
item -- and I'm talking about D 31 -- in about '96 or '97°?
You agree that's when the company started trying to sell it,
don't you?

A Would you ask that again, please?

Q Yes. I would like to know if you can explain why it was
that the company started trying to sell D 31 in about 1996 or
'97. You say you didn't design it, right?

A That's right.

Q But you might be able to answer the question I just
asked you, huh?

A I'm trying to see what D 31 is. I don't have a --

Q Let me help you. D 31 was really a misnomer on my part

because you have to have D 32 with it. My apologies. 1It's D

JANET E. WRIGHT CSR,RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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31 and D 32 combination. Let me come over here and show you

the other one, too.

Pick out which is which.

A This is Peterson.
0 This is what?
A This is Peterson's product.
0 How do you know?
THE COURT: ., You need to speak up louder.
0 How camn .you tell?
A I can tell about the assembly.

THE COQURT: Yeah, you need to speak up louder so
the court reporter can get your testimony.

THE WITNESS: Pardon?

THE COURT: Speak up louder.

THE WITNESS: Yes, sir.

MR. HARRIS: Maybe I need to loan him wy gilzmos.
THE COURT: Maybe I need it, too.
Q How do you know that 4 A is Peterson?
A I know the component parts. I've seen them.
Q The parts is what really tells you, isn't I?
A The valve, really Peterson never was involved in the
valve.
Q It's the parts. But the parts are different, aren't
they?
) Yes, sir.

— PSS
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Q Could you say -- would you say the devices are different

since the parts are different?

A Yes, they are.

o What?

A Are they different? Yes.

Q I'm going to have to take this thing off. What did you
say, sirz

A Yes, they look differently.

Q What do you find is the principle difference?

A The connectors, the wvalves.

Q The connectors and valves are different. What else?
A The tube is different. This one.

Q The tube is a little different. Okay. What else?
A And the positioning of the --

Q You what?

A The attachment. It's -- the difference in the

attachment. The position of the front booster compared to
this one. This one is closer to the ground, and this one is
above the ground.

Q You say 4 A is a bit above the ground, and you say 3 A
is closer to the ground, right? Would you tell me now, sir.
I've raised one up. You agree you can articulate them like I
did, can't you?

A Yes.

Q And I can articulate this one, too, can't I?

=. JT-APP 1291 . -
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A Right.

Q And then your comment doesn't have much meaning, does
it?

A But when you put them back down, there's a difference,
also.

0 Well, what happens if you load this one?

A This portion is still a little higher.

Q Do you see anything else?

A Offhand, no.

Q Not offhand. Okay.

0 Going back to Palaski. Was that his name?

A Yes.

0] Going back to Palaski, how did he market or sell his

devices, 1f at all?
A I'm not -- I don't have full information on that. T
don't know. That's marketing or sales.
Q If I told you that he told me over the telephone, if I
told you that, that he just gave the components or sold the
components and let customers put the item together as they
would, and he wasn't sure how they put them together or if
they had ever put one together.

Now if he's here today, he may deny that, I don't
know, but that's what he told me.

- And what did he tell you? Did he tell anything

similar to you?

-
—
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A No, he told me the same thing. He said he-sold
component parts to make these units to his dealers.

0] Why did Mr. Palaski send you the picture that's marked
Exhibit A to that affidavit? When did he send it to you, and
why?

A I asked him to send it to me, and it was 2002, early.
Probably after October 2001 sometime.

Q Did you ever invelve yourself in sales?

A No. Well, T was a sales manager for Peterson Company

for about a month or two.

Q Did you ever sell one of these items, the D 56 A?
A I didn't sell. Sales was really not my bag.
Q So you wouldn't be able to tell us about whether there

had been any sales by Peterson over the years of this item?

A Of the component parts, yes, I could. But again,
Palaski sold these from -- as component parts to make these
assemblies.

0 How do you know that? Because Palaski told you so,
right?

A Because I saw what was in his fireplace and because he

told me that that's what he was doing for his dealers.

Q I see. And so he told you that. Aas far as the one in
his fireplace, if you saw it, well, perhaps it was for real.
You have no idea about the others, do you?

A That's right. I don‘t,

TdT-APP 1293 - L
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MR. HARRIS: I certainly would appreciate a bit of
a break.

THE COURT: You're reading my mind.

MR. HARRIS: Thank you. o

THE COURT: We'll break for fifteen minutes.

Stand in recess.

(A recess was held at 3:22.)

(Resume at 3:35)

THE COURT: Be seated, please.
BY MR. HARRIS:
Q In discussing the Palaski matter, whatever it may be,
and the log lighter, whatever it may be, I asked one question
that I believe somehow I didn't get an answer to. You just
overlocked it, I believe.

Why did you ask Mr. Palaski for a drawing or an
affidavit or for information?
A I was asked to get information on anything that I had
possibly done in the past in regards to the ember booster
that operated in the same manner with a main burner, having

attached a secondary burner.

Q When?

A Around October. October of 2001.
0 Cctober of this year?

A 2001 .

Q October 20012

-

. TLJT-APP 1294 S
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A Yes, sir. p———

0 I'm get these back on.

e )

And did you at the same time ask him for everyday

such as drawings, sketches, sales slips, invoices, anything

L3

whatsoever that could corroborate this incident that took
place way back in the seventies?

A No, I didn't.

0 Did you discuss with him whether he had any or not?

prmaoay
Wowceid

A Any what?

0 Any evidence. i
A No, I didn't ask him. u
Q So what he's doing is based on memory; is that correct? E
A Well, I've known Palaski for many, many yvears, and I

accept his word, what he told me. &
Q What he's doing is based on memory, is it not? 73
A Memory and his information that he gave me that he had -

sold these units, components in this manner to make the

assembly in front of the burner.

0 Okay. Then it's based on hearsay plus his memory, i
correct? o
A Yes. 4

Q  Why do you believe it was that in 1996 and '97 the EMB

or EFB, isn't it? 1Is it the EFB? 1Is that --

A EMB."-

Q EMB or EFB?

JANET E. WRIGHT CSR,RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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’ 1 A Why was 1t? T
l N 2 | @  Well, is it EFB or EMB?
| 3 A EMB.
' } 4 0 EMB. Why dq‘_}_rou think it was that it became a sales
l f 5 item all at once?
i 6 A I think from what I understand is the dealers,
. 1‘ 7 distributors asked for something like that.
' 8 Q Do .you know if there was anybody else out on the market
l 1 9 that caught the attention of the dealers and distributors and
W 10 so on to cause them to ask for such an item?
l "’ 11 | A  No, I don't.
r i2 Q And now you did make it clear early, did you not, that
. 13 your primary area of endeavor is in logs?
' I 14 Y That's correct.
| 15 0 So what we are we're talking about now is more of a
' : 16 hardware item, isn't it?
g 17 A At this moment, yes, vyes.
I | 18 Q On D 45 you indicated the F 3. The F 3 I believe is
, 19 sitting over there on the table or at least it's a model?
' ' 20 A Yes.
| E 21 Q That's a model, isn't it? Did you make it?
22 A I put that together.
l 23 Q Why didn't you just pull one out of the shop instead of
E 24 put it t0getﬁer?
' 25 A I had to take all the parts -- component parts to make
| -
—-_ v
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one. ST
Q Well, weren't there any in stock?
A No, we don't stock specialty items like that and some of

our other product.

Q And how long had it been that that was_ a specialty item?
A I have no idea what our sales is on that.

Q For years? You hadn't sold one of those in a long time,
had you?

A It's been taken off our price list, I believe.

Q And that particular item, the F 3 item that we're

talking about on the table.

A Yes.

Q That's designed for circular fireplaces, really, isn't
it?

A That was designed for circular fireplace and can be used

in a see through also.

0 Well, would you explain to the court, although the court
probably knows better than you and I right now, what a
circular fireplace is and just what a see through fireplace
is and distinguish that from a good old fashioned fireplace?
A A standard fireplace has -- is a one sided fireplace
that can be seen from one side. See through usually goes
into two rooms into a home where the fire can be seen from
one room- or the other room.

A circular fireplace in most cases is in a center

-
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of a room where it can be seen in a 360 degree circle from
any angle.
0 So the D 3 -- or let me try it again. The F 3 really
wasn't designed or adapted for an old fashioned single
fireplace?
A That's right.
0 And the various circular fireplace and see through
fireplace items that we've seen might have components of
interest on them, but.they weren't designed either for the
good old fashioned one sided fireplace, were they?
A Not really, no.
Q Would you direct your attention, please, to Defendant's
Exhibit 47 and 48.

I'm not sure which one I have there. You know,

though, don't you? Which one is that? Do you have a screen

there?

A Yes. That's 47.

Q 477

A Yes, sir.

Q And 48 is one that you doctored up some from 47, right?
A After testing it, I made a change in the construction of

the burner.

0 Did this become a big sales item?
A I have no idea.
Q Do you know if one was ever sold?

. JANET E. WRIGHT CSR, RPR -
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A One was sent to a dealer. I don't know if -he-continueg

with that or not.

0 Whether he sold it or not?

A Yeah.

Q Let me ask you a little bit more. Isn't this

primarily -- both of these as far as that's concerned, aren't

they primarily for see through fireplaces?

A Yes.

Q And from looking, the pipes or the tubes, the burner

tubes are basically the same size, true?

A Yes. They're identical burners.

Q Right. And the elevations are the same on them?

A Yes.

Q And they, if they have a pan, it's a different sort of

thing than we've been locking at in other subject matter?

A That's right, um-hum.

Q So to the extent they have any relevance, it either has
to do with alleged direction of gas flow or some component or
another; is that true?

A Well, it has an adjustment valve in there that can be
adjusted -- you can adjust the flow to both burners -- the

amount of gas to both burners.

Q You're talking about the elbow?
A Yes,- sir.
Q What kind of elbow do you call it?

-

) JANET E. WRIGHT CSR,RPR -
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A Hearth elbow. Hearth elbow and adjustment elbow.

Q Right. But you don't use a hearth elbow on your current
EMB, do you?

A On which one? .

Q On your current EMB, the one you're selling; the one
this lawsuit is about?

A No, sir.

o) Why is that, sir?,

A We no longer carry the hearth elbow.

Q Why is that?

A I don't recall when it was, but the hearth elbow was

manufactured for compression fitting, and the building

associations made -- disallowed compression fittings some

years back.

S50 we went to pipe fitting thread on our

connectors and we went to -- we discontinued that elbow.

Q

Did you make a trip up -- is it New Jersey where Mr.

Palaski lives?

LS S G R

That's right.

Did you make a trip up there recently?
To his home several years ago.

Just recently was all I was asking about.
No.

But you have been to his home before?

Oh, yes.

And he's been to yours?

. JANET E. WRIGHT CSR, RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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o P 0 w0 P 0 p

Oh, ves.

And you're good friends?

Very good.

And you have been for.any years?
Pardon?

And you have been for many years?
Many years.

Has Mr. Palaski made any statements to you concerning

second thoughts about the structure that's illustrated in the

exhibit we've been discussing?

A

Q

Has he made what?

Any comment showing second thoughts or wishing he had

drawn it different or having some misgivings?

A

Q

Ne

O o 0 oy 0 PO

IO

No.

Where is Mr. Palaski staying while he's here?
Where is he staying?

Yes.

At the Stoneleigh Hotel.

Is that close to where you live?

I'm in the Stoneleigh Hotel.

You live there?

I'm staying there during this trial.

Oh, you stay there. Well, then, where do you live?
I live in San Gabriel, California.

Are you retired?

~_ JT-APP 1301
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A No, I'm still working. T

Q You're working, but in the California operation, right?
A Yes, Peterson Company.

Q Um-hum. Who was it that asked you to make the Palaski

contact?

A Nobody. I remembered seeing this and that he had done

these things as he told me. And some of the other
information that we were using as secondary burners and if I
had any drawings on that, well, I got those together also.

Q And did you that all of your own notion, not knowing

there was a lawsuit --

A No --

Q Nobody had to ask you to do anything; is that right?
A Mr. Bortz asked me to do that.

Q Okay. When?

A When he -- when the competitor's product was --

regarding the ember burner came into effect.
When do you believe that to be?

Must have been 2001 sometime.

How long?

2001, I'm guessing. I don't know.

That's when the lawsuit started, isn't it?
(No audible response)

Let me tell vyou.

AN O S - O - ©

Yeah, I wasn't --

~_ JTAPP1302____.
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Q I'11 represent to you the lawsuit was filed relatively

early to do one.

A Okay.

Q And you think it was in that year that you were asked.
Why did it take you so long to make the contact

with Palaski?

A I wasn't asked till later, till about that time.

Q That's what I asked you when you were asked, and I'm

asking you again.

A It was in October of 2001.

Q Were you asked to contact Palaski or were you asked to

contact anyone you knew that might be of assistance or what?

A Well, I was asked to go through wmy files to see if we

had done something similar like the F 3 assembly. And with

all the requests that I had for custom fireplaces or if I

knew of anybody that had been doing main burners with

attachments put on them.

Then I remembered Palaski had shown me something

similar to that.

Q What did you see that reminded you of that?
A In 2001.
Q Palaski matter, yeah, when you were going through your

files and trying to find what you could, what if anything did
you see that reminded you of the Palaski matter back in '70?

A When I was asked to look for things like that.

-

—‘_- 'y . .
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Q What reminded you? Anything?

A What reminded me of seeing his unit?

Q Yes. Did you run across a piece of paper? Do vyou have
a drawing?

A No.

O Do you have any kind of record whatsocever or note that
shows this matter?

A No. I remembered seeing it, what he had done.

0 And that's the extent of it?

A And I asked him to send a print on what he had done.

That's what he did.

Q A print?

A A drawing or sketch or something.

0 Did you ask him for everything that he had on the
subject?

A No.

0 Do you think he has anything else?

A He was out of business then.

0 Other than having asked him for something with the G 4

and with something out front, did you give him any more

inputs?
A No.
o) Can you tell me if he described the fact that in large

measure, this item was used with wooden fireplaces?

A No.

-
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You don't remember one way or another?

A No. They weren't used in wooden fireplaces for burning

Q I don't remember the fireplace was made of wood.

A No, for burning wood.

Q Fire brick?

A It was used with artificial gas logs.

Q So he didn't have anything to do with wood fireplaces,
and if he testified that people used it for that purpose, he
would be lying; is that right?

A He dealt with wood burning fireplaces, but he wouldn't

use them. He will be lying if he said he used them for

burning wood.

Q Why would that be?
A Because there's no need for this for burning wood.
Q Well, I guess I need to know again why it says wood

lighter out front on the front burner.

MR. MONCO: Objection, Your Honor. I believe it
says log lighter.

MR. HARRIS: Okay. Log lighter.

THE COURT: Okay.
A Because it was a component part that can be adapted to
do that, and the log lighter was a part of our product, was
one of our available products.

0 For wood purpocsesg?

~_ JT-APP 1305
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A That's right. But it can be adapted for what it's doing
now.
Q It's not doing anything now except laying on the table,

is it? Can you tell me where one in the United States exists
except the mock up that you've done?

A No, I can't.

MR. HARRIS: Just a moment please.
THE COURT: | Okay.

(Pause)

MR. HARRIS: I pass the witness.

THE COURT: Okay.
Redirect.
MR. MONCO: Just a question or two, Your Honor.

REDIRECT EXAMINATION

BY MR. MONCO:
G Mr. Jankowski, when you said that you saw the exhibit or
what is represented by 56 D in Mr. Palaski's fireplace, where

was this fireplace located that you saw it at?

A It was in his showroom in Bayonne, New Jersey.
Q Was Mr. Palaski's showroom open to the public to your
knowledge?
A Yes.
MR. MONCO: No further questions, Your Honor.
‘THE COURT: Okay.

Thank you very much. You may step down.

-
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You didn't get away quick enough. Just:-one

second.

RECROSS-EXAMINATION

BY MR. HARRIS: .

Q Did you discuss the subject matter that was in the
showroom with several other people in there?

A {No response.)

Q I understand that you viewed this subject in the

showroom that Mr. Palaski had.

A That's right.

o] Right. How many other people were there?
A At the time I was there myself.
Q Well, do you know if anybody else ever went there? Of

your own knowledge do you know?

A I didn't see anybody there.

Q As far as you know personally, nobody ever went there
again, did they?

A I'm sure they had.

e} Wait a minute. You're sure they had, but vyou don't know

that, do you?

A No, I can't say that I did, no.
MR. HARRIS: No further questions.
THE COURT: Okay. Thank you very much. You may

step down, and you're excused.

MR. MONCO: Your Honor, we would like to next

.  WJT-APP 1307 __.
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' 1 VOL. TT 163
! 1 call Mr. Tod Corrin to the stand. )
l ] 2 THE COQURT: Okay. If you'll raise your right
3 hand, please,
l 4 (Witness sworn by the court.)
l s 5 THE COURT: Good, just have a seat right up there.
6 TOD MICHAEL CORRIN, (Sworn)
l i 7 was called as a witness by the Defendant having been first
8 duly sworn, testified as follows:
' ! S DIRECT EXAMINATION
10 BY MR. MONCO:
l 11 Q Mr. Corrin, could you state your full name for the
12 record and spell your last name, please?
' 13 A Yes, it's Tod Michael Corrin, C-o-r-r-i-n.
l 1.4 o) How o0ld are vyou, Mr. Corrin?
| 15 A 52.
' | .16 Q And would you state for the record your education after
| 17 high school, please?
I | 18 A Yes, I graduated from Lewis and Clark College in
: .19 Portland, Oregon, with a Bachelor of Science. Taken a few
l : 20 courses since then.
' : 21 0 Okay. Could you briefly describe your work experience
| 22 since graduating from college, please?
l ’ 23 A Yes. I worked for the YMCA in Downey for seven years,
E 24 and since thét time I've been employed by the Robert H.
l . 25 Peterson Company since 1979.
| o
- * ' ="
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Q And since beginning: with the Robert Péterson’Cdmﬁany in
1975, what positions have you held and the date that you held
them?

A Well, I was hired as a management trainee and shortly
thereafter took over management of the office. I supervised
the office most of the time I've been there. 1I've held the
titles of assistant controller, controller, treasurer,
vice-president and general manager and am currently senior
vice-president. And marketing responsibilities at this poiﬁt
in time.

0 Are you familiar with the Peterson Company's line of

product line during your employment?

A Yes, absolutely.

0 Okay. And are you involved in any way with customer
service?

A Yes. I've supervised customer service most of the time

I've been with the Peterson Company. In the early years I
actually did the customer service.

0 Okay. What is involved in dealing with customer service
at Peterson Company?

A Well, you get all kinds of requests from customers to
explain your products or to identify your producps or to help
them in their installation of the products. I'm talking
about distribﬁtors, dealers and consumers.

Q What is the nature of the customers of Peterson Company?

.-

—
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A We sell primarily to distributors. We also sell to
dealers in certain areas of the country who the distributors
would then sell to dealers in their areas of the country. Is

that what you --

Q Yes. Maybe we can explain to you. What do you mean by
a distributor?

A A distributor would be someone who then additionally
sells to dealers. It would be what we call two step
distribution. In other words, we as the manufacturer sell to
the distributor who primarily would be a warehouse type
operation, and then they would sell to the dealers in their

local geographic area retail shores.

0 Does Peterson Company sell to the end purchaser?
A No.
Q In the course of providing customer service, do

customers ever ask for any design work by Peterson Company?

A Yes, absolutely. Every fireplace in the United States
is different, so some of them have different needs and
desireg. Gas supply comes up in different locations or is in
different locations, so they need to have customer burner
options many time.

0 Since your beginning of employment with the Peterson
Company in 1979, typically on an annual basis how many
requests does Peterson Company get for doing design work?

A Oh, in the hundreds.

.-

.
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Q In the hundreds per year? R

A Per year, yes.

0 These would be coming from dealers and distributors?
A Mostly from distributors, sometimes from dealers
directly.

Q If you could give general categories, what general

types of design work is done, and why is that being requested
of Peterson Company?

A Sometimes that's just to come up with a unique log set,
something that's different than what someone elge has. Other

times it's a combination of accessories or combination of

parts that we have.

And then often it's a fireplace that has unique
characteristics that has to have a unique burner and log set
design for it. Those are thé more difficult ones that take
the longer time to work on.

Q I would ask you, if you would, please, to turn to
Exhibit D 52 and ask if you're familiar with that exhibit, if
you've seen that exhibit before?

A Yes. That's a Peterson catalcog from 1974.

Q If you would turn, please, to page 6 of the Peterson
catalog, what's shown there?

Q That's your G 4 series glowing ember burner series gas
leog sets. and burner.

9] Was the G 4 scold during the period of time when you've

-
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been employed by the Peterson Company? TR

A Yes, it had already been sold when I came to the company
in 1979, and we've sold it ever since.

o] Okay. Locking at the p}ptures that are appearing on the
screen in color, which are the pictures that are shown in
black and white on page 6 on your copy? What is shown down
at the bottom of the fireplace beneath the logs?

A It's the model numbers. Golden Oak Number RG 424 and
Mountain Oak Number KG 424.

0 What is the material shown in the actual picture down in
the bottom below the logs?

A Okay. In the picture that's the ember bed. It's the
glowing embers. It consists of sand and then the embers on
top of the sand. They glow. That's why it's called the
glowing ember set.

Q Now over the course of your employment with the Peterson
Company, have there been any changes in the nature of
fireplaces that have been used in the marketplace?

A Yes. Primarily when I came to the Peterson Company,
most of the fireplaces were masonry fire boxes. Now the

majority probably that we sell gas logs to are what we call

zero clearance fireplaces. They're manufactured fireplaces.
Q What's the difference in those fireplaces?
A Well, théy're both for wood burning. They're both

designed to accept wood burning products. For gas logs, the

~ JANET E. WRIGHT CSR,RPR . 37
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draft is different in the fireplaces generally. The-.zero
clearance fireplaces have a stronger draft that pulls the
flame towards the back of the logs primarily because they're
designed specifically, and they don't vary. Masonry
fireplaceém;ary a lot. The masons don't build the same

fireplace twice.

0 And are masonry fireplaces still being built?
A Oh, yes. There are masons, and they still build
fireplaces, but it's far fewer -- it's so much easier for a

contractor to put in a zero clearance fireplace that can put
right up to combustible walls, so forth. So most of what
gets installed more is zero clearance, and they're fairly
inexperienced in the ways of fireplaces.

Q How did the change in manufacture of fireplaces impact
the sale of the type of product that Peterson Company sells?
A Well, it made it more important to have a display of the
embers. It was probably what eventually got to the ember
booster here more reasonable in the last 10 years because
people wanted to have a good display of embers and the strong

drafted cut down on the amount of glowing embers.

Q If you would, please, would you turn to Exhibit D 49,
please?

A Yes.

0 And what i1s Exhibit D 497

A it's a Peterson real fireplace list from 1977.

JANET E. WRIGHT CSR,RPR
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Q Okay.

Q Item one is G 4 Series of log sets, glowing ember
burners.

Q Is that what we just covered to the previous set you

were talking about?

A Yes, 1t shows the different model logs that we sold at
that time for G 4 burner system.

Q Looking down at the second Roman numeral says F series
log sets with front flame burner, what is that referring to?
A Again, it was the different style of log sets that we
sold with the front flame burner system.

Q Looking at Exhibit D 45 A which is on what's been
designated as the hardware table. Do you recoegnize that
item?

A Yes, that's the F 3 burner system that would go with the

Golden Oak R 3 logs.

Q And could you please turn to Exhibit D 25, please.
A {(Witness complies)
A Yes.

0 And what is Exhibit D 252

A [t's the Peterson Real-Fyre price list from 1992.

Q And was this price list, Exhibit D 25, c¢irculated to
Peterson Company's distributors on or about that time?

A Yes .-

Q And looking at Exhibit D 25, does it show the G 4

-

T- * ’ et
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series burner being on sale at that time?

A Yes, that's what's in Roman numeral No. 1.
Q Okay. Turning to the second page of Exhibit D 25 it
shows F series radiant heat gas log sets with front flame
burner down at the bottom half of the page. . Do -you see that?
A That's right.

Q Is that the same F series burners that were identified

in the previous exhibit we talked about, D 49, the catalog

price?

A Yes, we've been selling them --

o] Let me finish my question.

A I'm sorry.

Q That's okay. 1Is that the same item that was shown in

the 1977 price list that we just referred to as D 49?

A Yes.
Q Okay. Thank vyou.

Now turning to the next page of Exhibit D 25, there
shows what's called an F series front flame burner assembly.

If we can get that up on the screen.

MR. MONCO: Below that. It's being enlarged now.
Q What is a front flame burner assembly?
A It's a burner system that sits on top of the grate in a

fireplace controlled normally by a valve. We sold them, as

you can see there, as standard see through or circular log

sets.
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Q And was that F series front flame assembly being sole
on the price list 1977, Exhibit D 497

A Yes.

Q Turning to the page with the heading Roman numeral 4_
entitled Safety Control Systems Valves and Log Lighters.
Looking at that page of Exhibit D 25. What is shown on that
page generally?

A That's our valves and log lighters page. At the bottom
is the accessories that we sell for gas logs. It shows the
control valves, manual and then safety pilot kit and remote
control valves.

0 Okay. There's something identified there on a list as a

gas log lighter kit. Do you see that?

A Yes.
Q What is that?
A That's a log lighter that can be installed in a

fireplace connected to a gas supply as was previously
testified normally designed to burn wood.

Q And there's also a log -- well, okay. Is there any
difference between the gas log lighter kit and the log
lighter shown on the highlighted portion that's in front of

you therxe down on the front portion of the page?

A I'm sorry there's nothing highlighted.
Q I'm sorry it's not highlighted.
A Yes, that's the log lighter. That's the similar log

-
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lighter that's on the exhibit here. -eTTEE

0 Mr. Corrin, I would next like to invite your attention
to Exhibit D 31 and 32 which I'm now putting on the table in

front of you. 1I'll ask if you can identify that.

A Yes, I can.
0 What is that?
A That's the G 4 glowing ember burner with an EMB ember

booster attached to it.
0 And when did the Peterson Company begin selling the
ember flame booster with the G 4 burner?

A The ember flame booster was sold as accessory starting
in I think it was 1996 to be attached to a G 4 burner when

consumers wanted that front flame.

Q When you say sold as an accessory, what do you mean
accessory?
:\ It was packaged separately. We sell lots and lots and

lots of accessories, things that get added on to log sets.
0 I would next ask if you would please to turn to Exhibit

D 30, please.

A Yes.
0 What is Exhibit D 307
A Exhibit D 30 is a drawing of this -- what this is, D 31

and 32 that's assembled together. It's the ember booster
assembled on te the G 4 burner pan. It's the side drawing of

that .

-
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1 0 Did you have any responsibility for preparing exhibit

% p) D 307

w
e

Yes, I requested that it be prepared.
Who prepared the actual drawings?
One of our CAD computer drawing people-in the office.

What is being shown on Exhibit D 307?

o
OO o O

It's the relationship of the ember booster which is also
8 called the secondary burner to the primary burner that's in

} -9 the glowing ember burner G 4.

N 10 Q Would you more precisely show what's actually being
11 shown in the drawing here?

] 12 y:\ It shows that the ember booster is generally level to

13 the main burner tube.

i 15 of all what is the ember booster on this drawing and what is
16 the main burner?
,I 17 yiS The ember booster is the smaller round circle on the
18 left hand side of the drawing. The main burner pipe is the
f 19 larger circle in the center of the drawing.
20 Q Okay. And then I would ask you then, please, to
21 continue with your explanation of what's shown on the
; 22 drawing.
| 23 A So it shows the ember booster tube normally would be

24 installed just slightly below the top of the main burner tube

25 and would be about a quarter of an inch above the bottom of

-

~r—
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the main burner tube.

0 Okay. And what's the basis for your statement that this
is -- this is how the ember flame bcoster would be installed?
A Anytime a dealer or distributor would ask for a way to

install the ember booster, this along with the igstructions
would be provided to them. So this is a drawing giving them
the dimensions so they would know how to do that based on our
recommendation.

0 And why are the two burners oriented as they are?

What 's the purpose of that?

A Just to give good -- really to give good ember glow in
front of the log set.

Q And loocking at this drawing Exhibit D 30, what is the
representative relationship of the gas jets in the primary
burner on the right and the ember flame booster on the left?
A It doesn't show it in the drawing, but the gas jets go
straight down in both situations.

Q And if they go straight down on both, then what is the
relative position of the gas jets on the main burner

representative to the --

A The main burner gas jets would be below the ember burner
gas jets.
Q Now looking at the physical exhibit ember flame booster

set, D 32, could you identify what this log set is that It've

_just been pointing to?

_ JT-APP 1319
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That's the handle or knob extension.
What is that used for?

It's for turning the ember booster on and off.

(ORI & B

And what position is that intended to have in a normal
installation relative to the ground or to the floor?
A It should be about level to the floor of the fireplace.
o] Okay. Why have that?
A Just for convenience and also you want it to be
relatively low so it is not obvious to, you know, friends and
family when they come into the room. You don't want this
knob sticking up in the air.
Q I next ask, if you would, please, to turn to Exhibit D
33. And could you identify that, please?
A D 33 is our catalog sheet from the Peterson Company
showing the ember flame booster, the EMB.
0 Okay. 2and the second sentence reads, "Thig adds
dramatic gas flames to our gas log set and magnifies its
beauty."

What's the purpose of adding front flame?
A To give additional glowing embers to the set. It's one
of the things that we get requested from consumers and
dealers to provide.
Q Now does the Peterson Company sell the ember flame
booster to its distributors?

A It's packaged separately, so they buy it as an accessory

~_  JT-APP.1320 _
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that can be retrofitted to existing G 4 burner systems or
could be sold as an accessory to go with a new sale.

0 Let me just ask you this question. You've been with the
Peterson Company since 1979. Approximately how many G 4
burners has the Peterson Company sold throughout- the United

States since 19797

A I'm not sure. Thousands and thousands, hundreds of
thousand.

Q Hundreds of thousands?

A What.

Q I'm sorry. You said hundreds of thousands?

A Yes.

Q And when you say retrofit ember flame booster, what do

you mean by that?

A Well, the ember flame booster is an accessory. It comes
in a separate carton. Many of the dealers actually sold to
it people who had previously purchased G 4 burner systems and
had those installed. It was a way to get the consumer to

come back into their store to buy more products.

Q And can you turn to Exhibit D 34 and identify that,
please?
A Yes. That's the installation instructions for a

Peterson Real-Fyre ember booster.
0 And 'do the instructions -- how does the Peterson Company

-- who receives these instructions?

-
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A These would be packed in with each box, each ember flame
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booster in the carton. &o the consumer would receive them
ultimately after they have purchased the product.

Q If you would, please, I would ask if you would turn to

Exhibit D 557

A Yes.
Q And could you identify Exhibit D 55, please?
A D 55 is a catalog sheet that we have that shows a lot of

accessories that the Peterson Company offers to basically as
add-on sales for someone that was buying Peterson gas log

set.

0 Now how are these accessories sold by the dealers to
your knowledge?

A In general, as 1 say, it's an add-on sale. Once they've
made the sale and had someone that wants to buy a Peterson
log set, then this is an opportunity for them to sell pine
cones or wood chips or lava granules or lava coals to be

added to the sale just to boost the amount of the sale a

lLittle bit higher.

Q Are you familiar with the term, after-market?

A Yes.

Q What is after-market in the context of these?

A Well, after-market I think we probably refer to it as
retrofit here. 1It's to get someone to come into the store to

sell accessories to them to improve their fireplace.

“JT-APP 1322
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Q To your knowledge do customers who purchased an original
gas log set G 4 set come back in to purchase, let's say, new
logs over a period of time?

A Yes, they do. Even though our logs are warranteed for a
lifetime, we have people that want to upgrade tc the newer
style logs or newer design of logs. Our dealers are
constantly trying to promote to satisfy customers to come
back into the store.

Q Would what you just said also apply to how the ember
flame booster is sold?

A Yes, it would. T know of several dealers who actually
promoted it that way when we came out with it.

Q In what way to your knowledge did they promote it?

A They promoted it to the previous customer to come back
into the sﬁore to buy the ember booster. They said Peterson
has come out with this new item gives you more front flame
and enhances your log set. In fact, they also would sell new
ember and pine cones or wood chips at the same time.

Q Now I think you -- I believe your testimony was you said
the ember flame booster is packaged separately. The ember

flame booster is intended to be used with the G 4 burner,

correct?

A Yes, that's how it's designed.

Q G 4 burner stands separately itself?

A Yes. The G 4 burner is separate from the logs.

_jJT-APP1323
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Q Okay. And what is a G %5 burnerx?

A A G 5 burner is very small. G 4 only it has all the gas
connections and valves preassembled by us at the factory.
Has ANSI standard approval by CSA on that burner.

Q That 's ANSI. I think that's A-N-S-I7?-

A Yeah, it's American Naticnal Standards Institute. It's
a group that sets standards for different kinds of products,
all different kinds of products from child car seats to, you
know, gas log sets.

Q And I think you also touch the -- is it CSI?

A CS8A is the current standard testing agency that we use
at the Peterson Company. It's Canadian Standards

Association, I think it is.

Q In a G 5 burner set, is an ember flame booster included
in that?
A Not in most of them. It can be requested by the dealer

or distributor to have us preassemble a front flame ember

booster on to a G 5 log set. But mogst of the G 5s do not

have them on. We've sold very few with ember boosters on
them.
0 I next ask you, if you would, please, to turn to

Exhibit D 537

A Yes.
Q And what is Exhibit D 537
A It's a list of the ember boosters sales that we've had

- N 324
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since the beginning of this lawsuit or since the beginning of
the patent, I'm sorry.

MR. MONCO: Your Honor, I apologize. This is a
housekeeping matter. We have a supplement to Exhibit D 53
which has been previously provided to defense counsel which I
think should be added to your book. If I may hand it up.

THE COURT: That's fine.

0 And locking at Exhibit D 53, could you just briefly
describe what's shown in each of the columns?

A Yes. We changed computer systems on Auqust 1ist of 2001.
So this is up through August 1st of 2001 or July 31st of
2001, and it shows the date of the sale and the quantity sold
and then the net sales amount for the ember flame booster

product. It also includes any G 5 burnexr that had ember

flame booster attached.

Q Okay. What is the reference to detail count in the last
column?
A That's the number of line items that were on that

particular date. Number of the different lines that
contained ember boosters on that date. For instance, the
first line that there were probably three orders that
amounted to those 30 ember boosters.

Q Okay. Turning to just so we get this added on. There
was a supplement teo Exhibit D 51 which we've added to it and

which we provided to counsel for Blount Company and also to

. . -

_ JANET E. WRIGHT CSR,RPR -
FEDERAL DISTRICT COURT -~ DALLAS, TEXAS

-— ™

y
I
b
1
i
i

[

|
] I
B
\
' '
| l
'
!
| l
| I
|
!
| l
¢
1
)
| I
i
i
| |
|
| l
;
J



10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

CORRIN - Direct

VOIL,. IT 181
the court. And I think that's also in your bobk. Could you

identify what that is?

A That's simply when we went to the new computer system.
That's the totals of the ember boosters since August 1st,
2001, until April 30th of 2002.

Q And turning -- if you could, please, could you just
identify how many total ember boosters have been sold by the
Peterson Company from the issue date of the patent, which was
November 23, 1999, which by the way was my 20th wedding
anniversary, and up to April 30th?

A Well, it's 2,592 plus a 1,057. Someone is going to have
to add those two numbers together for me. I'm not that good

in my head. 1It's 3,649? T think it says 1,057 on the second

page.
Q And you came up with 3,669; is that right?
A Yes, or 49. 3,649. I think it's 1,057. 1It's a little

blurry in this book on the second page. Looks like 1,057.
0 Okay. Taking a look at Exhibit D 51, can you tell where
Peterson Company sold G 5 units which would include all of

the elements that vou've --

A Which exhibit now?

Q I'm sorry. D 51, the one we're locoking at.

A That's D 53 we're looking at.

0 I apologize. There's production number of 51. I

apologize. Exhibit D 53. Can vou identify on that list

T=IT-APP 1396
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where the sales of the G 5 units with the ember flame
boosters?

A Not really. Occasionally when there was only one unit,

I can tell you that one unit was a G 5, but for the most part
I can not give you that information from this report.

0 Okay. Does Exhibit D 53 include the total cost of the
G 5 with the ember flame booster on it shown in these
figureg?

A Yes, it does. That's how I can determine it in a couple
cases because the dollar amount is higher. 1If you would
like, I can give you an example of that.

Q Please.

A Okay. On the second page of that, two thirds of the way
down, December 19th, 2000, there was one unit for $133.20.
That's obviously a G 5 with the ember booster on it.

Q The net sales price, that's the sales price to your
distributors, correct?

A Right. Right below that there's also one from December
20th of 2000 for $141.20, one unit, so that's also a G 5.
Probably a different size of G 5 or to a different discounted

customer. Customer with a different discount.

Q Can you turn to Exhibit D 54 and identify that, please?
A That's a very simplified bill of materials for our ember
flame booster showing the material cost -- material, labor

and burden costs for our product.

-
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Q And using a total sales figure of 3,669 ember flame
booster and that would include G 5 burner also, what is the
total dellar -- gross dollar sales of these units from the
issue date of the patent to April 30th, 20027

y: I*m not sure I understand your question, but I think we
have to add up stuff from those other two.

Q Right. I'm sorry. Go back to Exhibit 53. I apologize.
A Yeah. There was $6,254 on one report and 29,052 dollars
on the other report. So it's the total of those two.

Somewhere around 96,000, 95,000 dollars.

MR. MONCO: Your Honor, may I have a moment,
please?

THE COURT: Yesg, you may.

(Pause)
0 If I can ask you. I apologize. Could we just return

to Exhibit D 30 for one moment, please.
A Certainly.

Q Was D 30 distributed to anyone or drawings like D 30

distributed to any Peterson customer to your knowledge?

A Yes, it has been.

0 How was it provided to the customers?

A Well, when we ask the orientation of the two different
burners, we would provide a drawing like this. Generally

they're satisfied with the installation and operating

instructions that's provided with the product,

JT-APP 1328
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Q Do ycu know Mr. Charlie Hanft?
A No. 1I've seen him at a couple trade shows prior to in
the courtroom this week.
Q To _your knowledge was Charlie Hanft ever a distributor
or dealer of Peterson products?

I really don't have that knowledge.

Ckay.

A
0
Q Mr. Corrin, could you turn to Exhibit D 26, please?
A Yes.

0 Could you identify what Exhibit D 26 is?

A

D 26 is our installation and operating instructions that

come with the front flame director.

Q What's a front flame director?
A That's an accessory that goes in a G 4 glowing ember
burner, and that is to give additional front flame. The

purpose of it is to give additional front flame.

0 Does it provide the same function as an ember flame
booster?
A Same end function. It doesn't have a valve that allows

you to turn it on or turn it off.

0 But it provides the same effect?
A Yes.
0 Is it more expensive or less expensive than an ember

flame booster?

A It's less expensive.

. JANET E. WRIGHT CSR,RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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Q Could you just generally describe how it works?

A Yes. Prior to putting the standard ember into the
burner pan of the G 4 burner, this front flame director is
placed in the burner pan in front of the burner pipe, and
then there are some holes in the front flame director that

allow the gas to come into it.

So then when you fill the whole thing with sand and

embers, it dispenses .the flame further forward than the
normal burner pipe does.

0 To your knowledge would your distributors purchase a
front flame director instead of an ember flame booster?

A You wouldn't have both, if that's what you're asking.

Q No. 1I'm saying, would your distributors purchase one or

sell one in lieu of another?
A No, they sell both. Different customers want it
differently. And‘price is often -- you know, this is a less

expensive item.

MR. MONCO: Your Honor, wmay I have another moment,
please?

THE COURT: Yes.

(Pause)
Q Turning back to Exhibit D 54, please, if you would for a
moment .
A Yes.
Q Okay. Could you briefly identify what each of the items

—
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is in the column shown on Exhibit D 542 ST
A As 1 explained, this is a simplified materials, and it
show what is our material cost is for the different
components, and then the labor and the burden and cutplant
cost that we have associated with it.

So the bottom right hand number $14.23, 23.25,
seven cents is what we show in our computer system as our

cost for ember flame booster, our cost to produce one.

Q Generally could you describe what you mean by burden
cost?

A Burden. Burden is like overhead. Would be our overhead
cost.

Q What is an outplant cost?

A Outplant is something that we subbed out to someone else
and did not do ourselves. Probably in this case it's the

painting, the black painting of the tube.
MR. MONCO: Your Honor, we have no further

gquestions.
THE COURT: Cross examination.

CROSS-EXAMINATION

BY MR. HARRIS:

Q Afternoon, Mr. Corrin.
A Good afternoon.
Q I'm-Bill Harris, as you've probably learned.

I want to start off talking a little bit about your

~_  aT-pPP 133
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Exhibit D 30.

A Okay.
Q I notice that it's pretty recent product.
A No, our computer -- our new computer system fqor the cat

creates a date on the drawing every time you'priht it,
whatever date that is. So, for instance, I had this printed
on February 15th of 2002. 1If I printed it today, that date
would come up with today's date.

0 I hear exactly what you're saying, but what is the date

of the drawing?

A You mean the date that it was actually originally drawn?
Q Yes.
A It's not dated at the bottom, so I do not know that.

Normally that would be the approved by and approval date, so

it's not dated on there.

Q You don't know how recent the item is; is that right?
A No.
0 And this is an item that you say that you're supplying

customers to show them how to handle installations; is that
right?

A Upon their request, ves.

Q And how long have you been doing that?

A Well, it would be just anyone that has requested it. I

"don't know how long we've been doing it.

Q It's absolutely after this lawsuit was filed, isn't it?

-
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Could be.

A

Q Not only could it be, but it is, isn't it?
A Are you answering the question or am I?

0 Well, let's both answer it _the same way. I say you did
it after the suit to try to do repair work. "

A I had the -- it drawn by our CAD computer people, and

I'm not sure when that was, but it could have been after the

lawsuit, after January of 2001, vyes.

Q Who made the decision to have such a drawing?

A I did. I had this drawn.

Q Were you the one that made the decision to eliminate a
valve?

A The valve isn't eliminated. This drawing is only to

show the relationship of the two’burner pipes to each other,
no the to eliminate anything.

Q I see. T misunderstcod. I thought you said you had a
cheaper one now that didn't have a valve.

A That's that front flame director. Those a different

item, and that's been in existence longer than the ember

booster.

Q I see.

A That's a different product.

o) Well, I'm glad to get that straighten out.

~So you can't tell me how long D 30 has existed and

that you have been trying to advise customers on this form of

 JT-APP 1333
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1 installation. That's true, isn't it?
2 A I can't tell you, no, not exactly.
3 0 Secondly, I got the idea from your testimony that, you
. 4 know, everything you have in the way of instructions is in a
e 5 box. 8o when one goes in, a customer goes .in to a store to
‘ 6 purchase one of your items, they're left with no information
7 except what they get out of the box when they get home?

8 A The installation and operating instructions are in the

» 9 carton, whichever carton, whichever item they buy, ves.

{: 10 Q But what really happens? Do they get assistance,

: 11 information, sketches, brochures, something from the one that
{? 12 sells the item?

13 A They've made the decision to buy. Often that's using

g} 15 product in the display room. Then when they buy the product,
16 1f the consumer actually takes it home themselves, they would
17 have the installation and operating instructions that would
18 be provided in the carton.

# 19 Q Now let's go to your if. How many do take it home

o 20 themselves and assemble?

21 A I don't know the percentage, but a great deal of our
g- 22 products are installed by the consumer, by the end user
23 themselves. But also in many areas of the country most of

E 24 them are installed by an installer. So they would -- either

25 the consumer would hire an installer or sometimes the dealers

-
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provide that service from someone from their store. -

Q Do we wind up with the answer? I don't know.

A No.

0 You do know, then?

A I did answer. I don't know the percentage difference

between having a professional installer doing it and the home
owner doing it themselves. I don't know the percentages.

But both cases happen.

Q Well --
A Routinely.
0 The store itself might even do the installation, though

I agree they would usually hire a crew?

A Did you say the store themselves?

Q Yeah.

A Yeah, the store -- some stores have their own employees
that do installations. Probably more commonly they sub that

out to a local installer. But they actually arrange for
that.

Q We can agree that many instances that the installation
is done somehow through the store or the arrangement it makes
or by a contractor, sub-contractor, can't we?

A We can agree that that happens regularly, but it also
happens regularly that the consumer does their an
installation.

Q Where do you get your numbers?

~ JT-APP 1335
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A What? -
Q Where did you get your numbers? How do you know your
numbers? You tell me you know percentages. Where do they

come from?
A I said I don't know percentages. I don't know the
pexrcentages. But it happens very regularly that a consumer
does it just like it happens regularly that an installer does
it.
Q There was some discussgion, if I can find it.

Let me draw your attention to -- we'll have a

number up here in a minute.

52.
A Okay.
0 You testified with regard to -- I'm sorry -- 52, did you
not?
A Yes.
Q And vyou would agree with me that in 52 vyou're just

talking about a single burner in every instance, aren't you?

Look it over carefully.

A The D 52 shows that we sold the glowing ember burner in
1974.

Q What is the glowing ember burner?

A It is also what we have as Exhibit D 31. TIt's the main

burner pipe of the exhibit that's down here in front of me.

0 But it is a single pipe, is it not?

JANET E. WRIGHT CSR,RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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Yes, it's single burner. T

So this is not any type of an item that has an ember

burner tube out front?

A

0

A

0

No, it does not, not by itself.
Now lecoking at D 17.
Yes, sir.

It appears to be a letter that you sent to Bill

McLaughlin, correct?

A
Q
A

Q

the text of your letter to Bill McLaughlin as,

That's correct.
And that was December the 17th, 1999, isn't it?
Yes.

And you characterize the letter that had been sent and

patent infringement letter we received from Golden Blount's

attorney.*® Is that what you thought you were sending?

A That's right.

®] D 25.

A Yes.

Q D 25 makes reference to a log lighter, does it not?

A Yes. It was one of the accessories that we sold that's
on page 5.

0 Would you explain to me that in the form you sell it or

have sold it, what is a log lighter?

A

Q

What is a log lighter?

Yes, sir.

"Enclosed is a

- | :- _-dT.hP
JANET E. WRIGHT CSR,RER - :
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A Here is a log lighter that attaches to a gas-supply in a
fireplace generally designed to burn wood.

Q Well, is the purpose, then, to convert somehow from
burning wood to gas or the purpose from -- to use gas to
light wood with? o

A Yes, it's to use gas to light wood. 1t's to supply the
gas to light the wood.

o] So if you see one who identifies a log lighter as a
particular item, if there's nothing else to alert to you the
contrary, would you not assume that's exactly what you would
be talking about?

A Well, the name is log lighter. fThat doesn't mean that
it's a function to light wood any more than it's a function
to light artificial gas logs.

Q I see. But, if anything, lighting the artificial gas
logs is not the same thing as laying down a set of artificial
emnbers, is it?

A No, the embers is an item that goes underneath the log
sel, usually on top of sand or some other media.

QO So in general it's true, is it not, that the log lighter
would not be an appropriate item to Lry £o use as an ember

enhancer out front-?

A No, that's not true.
0 Can you explain more to me about it?
A Well, actually originally we started with a log lighter

~_  JT-APP1338
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as our ember booster and using that item as your ‘embér
booster. We were not as successful as we would have liked to
have been. That's why we changed to the smaller tube. But
originally we started with the log lighter.

Q So you're telling me that you made one.more or less
unsuccessful effort to make this EMB product, right?

A Sir, I'm not the engineer. I don't know how many
efforts we made.

You just made a statement to me.

I know we started with that and tried that first.

Yes.

Q

A

Q And selected something else, right?

A

Q Was that selection made with the knowledge that Golden
B

lount was on the market?

A I don't know.

Q Could have been?

A I wasn't involved in that selection, so I don't know.
THE COURT: Let's take a 10 minute break.
MR. HARRIS: Okay. With any luck I think I can

wind up the cross examination in another 10 or 15 minutes.
THE COURT: Okay. We're going to run to right
around six o'clock tonight.
Okay. We'll stand in recess.
(A recess was held at 4:45.)

(Resume at 5:00.)

JANET E. WRIGHT CSR,RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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THE COURT: Be seated, please.

BY MR. HARRIS:

Q I'm directing your attention to Exhibit 26.

A Yes.

Q Ask that you tell me what it is.

A This is a front flame director. That's another

accessery that Peterson sells in order tc get front flame on
a G 4 ember burner, additional front flame.

0] How 'long has it been arocund?

A I'm sorry. I'm not prepared to tell you the date we

started, but it's been quite a while. More than 10 years.

Q Yeah.

Q Does it do the same job as the ember burner?

A The same type of job, yes. There would be a gquestion of
whether it's as good as or not as good as. But my opinion,

it*s not as good as the ember booster.

Q How does it compare in cost?
A I'm sorry?

Q How does it compare --

A Cost? 1It's less expensive.

Does it involve an additional valve?
No. There's no plumbing hook up.

Does it inveolve more than one ember pipe?

oo P O

No. It's an accesscry that sits in the ember pan in

front of the ember pipe in front of the main ember that we've

JANET E. WRIGHT CSR,RPR ,
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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been referring to.

Q Thank you. There was some discussion about retrofit,
and we seem to focus finally on it. But in your original
answer you made the observaticn that some of the ember
burners were sold for retrofit and some were sold along with
new equipment. That's true, isn't it?

A Yes.

0 And we've agreed that it's a little bit difficult to
come up with the exact ratio, haven't we?

A I don't think we could come up with the exact ratio,
ves. That would be difficult.

Q Have you made an effort to come up with that ratio ever
since this suit was filed?

A No. I know when we initially came out with it, we came
out and preoduced retrofit for people that had previously
purchased G 4 burners. Then it's now sold as an accesgssory
which people can add on or as an add-on sale to the G 4
burner.

Q Now I understood that the G 5 involved some extra

equipment of some type or extra grade, higher grade

equipment .

A No, sir.

Q Would you explain what you said to me?

A A G %5 is a preassembled burner system. So the initial

valve, safety pilot kit valve, and if it has an ember booster

e ey
!
JE—

L
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on it, the ember booster would be preassembledvby the
Peterson Company at the factory.

Q You said something about Canadian law in that regard.
Would you explain?

A It has --

Q I'm sorry. We're talking at the same time. I'll shut
up and let you try.

A It has CSA approval on it, which is Canadian Standards

Association of approval on the G 5 burner system.

e} Does that take some particular effort?
A Yes, and money.
Q Are they not the same?

If T have anything, it's just one or two more.
(Pause)

MR. HARRIS: Pass the witness again.

THE COURT: Redirect.

MR. MONCO:  Okay.

REDIRECT EXAMINATION

BY MR. MONCO:
Q Mr. Corrin, looking at Defendant's Exhibit 31 A -- D 31
~- let me start over.

Locking at Exhibits D 31 and D 32, which is the G
burner and the ember flame booster, is there a particular
orientation between the main burner, the G 4 burner, and the

ember flame booster?

4

.- ) JT—APP13
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A Yes. You would want both burners to be paraliel.™
Q And why would you want the burners to be parallel?
A So that you would get even ember glow in front in the

front set.
Q If you pushed the end portion of D 32 down in the
ground, what effect -- down toward the base of the fireplace,

what effect would that have on its operation?

A You would probably have less glow on that side.

Q And would that result in an uneven appearance in the
fireplace?

A Yes.

Q Okay. Now in installing or putting in the ember flame

booster, is there a limit as to how low the ember flame

boester can go toward the fireplace floor?

THE COURT: Yeah, Mr. Harris.
MR. HARRIS: I would like to take this witness on
voir dire. T have a notion that he doesn't know anything

about the subject.
THE COURT: Okay. Go ahead. You may do so.

VOIR DIRE EXAMINATION

BY MR. HARRIS:

Q Sir, have you performed the experiment that you just
testified to?

A Yes .’

Q About pushing a part down or about keeping a part

-

—-_— " o
- PR | JT'APP 1
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unlevel with respect to the two burners?

A No, I don't believe I have personally done that. TI've
seen that done in our lab.

Q Tell me more about it.

What did youA;gserve? How long you were there?
How was it done? Who controlled it?

A I visit our lab for many minutes everyday working on
products as part of my marketing production. So I go in our
testing-lab and work with our products and work with our
engineers everyday.

Q But you didn't do this experiment, did you?

A I personally did not do it, but I've seen them adjust
the ember booster in different orientations.

MR. HARRIS: I take the position this witness is
not qualified to testify on this rather technical point.

THE COURT: Okay. Response.

MR. MONCO: Your Honor, the witness has just
testified that he's observed in the laboratory at Peterson
Company this very testing procedure to determine what would
happen when you change the orientation of the front flame
burner. And he observed this and then recounted his -- the
results of his observations to the court. I think he's fully
capable of factually ﬁestifying as to what he saw and

observed.

THE COURT: I'l1l overrule the objection.

-

JANET E. WRIGHT CSR,RPR
FEDERAL, DISTRICT COURT - DALLAS, TEXAS
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MR. MONCO: Thank you, Your Honor.

DIRECT EXAMINATION (continued)

BY MR. MONCO:

A You'll have to restate the question. I'm sorry.

0 -dkay. My question is if you lowered the what I'll call
the distal or far end of the upper flame booster or control
valve, what effect does that have if it's lowered toward the
fireplace floor?

A That burner tube is going to be covered with the sand
and the glowing embers, and you would have an uneven glow for
the glowing ember if it was deeper in the sand.

Q Now my question that I asked you previously which you
were not able to answer. Is there a liwmiting factor on the

chief burner as to how far it can get to the ground -- how

close it can get to the ground and remain parallel?

A You mean on the ember booster?
0 I'm sorry. The ember booster.
A On the ember booster it's limited to the valve itself.

It would hit the floor, the fireplace.

Q That's what I'm pointing to right here, correct?

A That's correct, vyes.

Q And if the ember flame booster is lowered as far as it
can go so the valve is actually touching the ground -- if the

ember flame booster is lowered as far as it can go so the

valve 1is touching the ground and the ember flame booster

JT=APP 1345
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1 remains parallel to the ground in the orientation that it
I A‘ 2 should to provide the even burner, what is the representative
3 position of the gas jets from the main burner with regpect to
l J 4 the ember flame booster?
I _,]. o 5 A The ember flame booster burner ports should still be
ﬁ 6 above the main burner.
l { 7 MR. MONCO: May I have a moment, Your Honor?
: 8 THE COURT:. Yes,
I } 9 .. (Pause)
i 10 MR. MONCO: Your Honor, we have no further
l : 11 guestions.
} 12 THE COURT: Okay. Mr. Harris.
- 13 RECROSS-EXAMINATION
i
' | 14 | BY MR. HARRIS:
l 15 Q The very last comment you made, did you observe it, too,
I ' 16 or did you do it yourself?
i 17 A I did -- actually did measurements on thig for this
l | 18 lawsuit, in preparation for this lawsuit. Did measurements .
i 19 0 Where are the measurements, sir?
l 1 20 A That's the drawing that's Exhibit 30 to make sure that
I : 21 these dimensions that I was testifying to in Exhibit 30, the
{ 22 drawing was accurate.
l | 23 Q And does it give a report on what happens under the
} 24 circumstances that there's inaccuracy? It'srjust a drawing,
l : 25 isn't it, sir?

] -
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¥ Yes. We're just talking about the relationship of the
burner ports. When you say what happens, I don't know what
you're referring.

O Well, you were talking about bad results, I believe.

A No, sir. I think you're going back to the previous part
where he was talking about pushing the end of the burner
down. Is that what you're referring to?

Q Yes, that's what, I'm referring first of all. Then you
were asked a question about how wuch tolerance there was in
being parallel. That's the way I understood the question.
A If you push the end of the burner, the ember booster
burner tube down deeper into the sand, you will not get as

even a glow. That was my observation in our testing lab.

0 That's true. That's the first thing that you testified.
A Yes.

Q That I guestioned. And now I'm guestioning your last
response.

A Which was the restriction if you -- the lowest spot you

can place the ember booster, the valve would hit the floor.
When that occurs the burner ports of the ember booster are
still above the burner ports of the main burner tube.

Q Sir, if the valve hits the floor and you still put a
weight on the extending cantilever, it will go down, won't
ig?

A It will, ves.

- JT-APP 1347
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Q So that's not really strictly right, is it?

A Yes, but that's not what I was asked. I was asked if
the burner tube stayed level parallel to the main burner tube
where were the ports be.

Q If the question -- I'm sorry. If the questioﬁ hadn't
been so artful, though, it would be possible to agree you
could still have a problem with the valve going down against
the hearth or the groynd?

A That's not a problem, but, yes, the burner valve could

go down on the hearth or the ground.

0 And extending end could be downward?

A Yes.

Q And cause a problem?

A Not™ cause a problem. Cause uneven burning. Uneven
glow.

0 So it wouldn't be a big problem. It just wouldn't be as
good?

A That's correct.

0 If it were the other way?

A That's correct.

MR. HARRIS: That's all I have. Thank you.

THE COURT: Anything else?

MR. MONCO: We have no further cuestions, Your
Honor.

THE COURT: Thank you very much. You may step

-
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down.

THE WITNESS: Thank you.

THE COURT: Next witness.

MR. MONCO: Your Honor, we next like to call John
Palaski to the stand, please. :

THE COQURT: Okay. 1If you'll raise your right

hand, please, for an oath.

(Witness sworn by the court.)

THE COURT: Good. Just have a seat right up

there.

JOHN PALASKI, {(Sworn)
was called as a witness by the Defendant having been first
duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. MONCO:

0 Good afternoon, Mr. Palaski.

A Good afternoon.

o) Would you state your full name for the record and spell
your last name, please?

A John Palaski. P-a-l-a-s-k-i.

Q And how old are you, Mr. Palaski?

A 1'11 be 75 August 13th.

Q And could you briefly state for the record your
education after high school?

A After high school I did some schooling in electrical and

.~ JT-APP 1349

- ~ —ma

JANET E. WRIGHT CSR, RPR -
FEDERAL DISTRICT COURT - DALLAS, TEXAS

Ry .

i

oms

pie -
9 J

pocees
Neirvrrs



|

H

——t P

—_}

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PALASKI - Direct

VOL. IT 205

blueprints and schematic rather and circuitry. - TH&#E's about

it.

0] Okay. And did you spend any time in the military
service?

A During the“;écond war I was in the merchant service,

then I went into the Army.

Q How long were you in the service for?

A Total of about little over, oh, about two and a half
years.

Q Okay. And after your return from service and graduating

from, could you just briefly describe what your work
experience has been?
A I went back to work at Texas 0il Company on tug boats
and barges and worked up the old Erie Canal plus Halment
work. Then I worked until 1952. Then from 'S2 to '72 -- or
'53 to '71 or, I'm sorry, '72 I worked for Westinghouse
Elevator as electrician and test the elevator controllers.
Then I went into business 1970. Then I resigned from
Westinghouse in '72.

And what type of business did you go into?

Fireplace accessories and mostly retail.

The Fire Side Shop.

0
A
Q Okay. And what was the name of your business?
. ,
0] And- where was the Fire Side Shop located?

A

In Bayonne, New Jersevy.

-

— . - -
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Q How long did you own the Fire Side Shop-? s b
A Until 1987. ‘;2
Q What happened in 198772 ~
A In 1987 I sold it to Darryl. i
é Darryl? What's Darryl's last name? ;
A Darryl. &
Q Is the Dworkin? g
A Dworkin, I think. .
Q In your Fire Side Shop what type of products did you g
carry? i
A All fireplace related equipment. Pipes, chimney pipes, i}

glass enclosures, recess screens, gas logs, tool sets and
accessories.

Q Okay. And did any of those productg that you carried at
the Fire Side Shop include products made by the Robert H.
Peterson Company?

A Yes. We started -- actually I started out with my
partner in business, and he had the gas logs in Long Island,
and we were acting as quasi distributor until about 1974 we
started to sell more than him. So we started to get -- we
got the distributorship in New Jersey.

Q And you became a distributor for Robert H. Peterson
product in New Jersey?

A Yes.

Q How long did you remain a distributor for R. H. Peterson

-
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Company?

A Until I sold the business.

Q In 19877?

A In 1887.

Q - Could you just briefly describe what you did in your
ownership role, what your tasks were as in your ownership
role for the Fire Side Shop?

A There were many. Basically I managed and in the
beginning I did all our deliveries. Made recessed screens
and answered the phone and answered all complaints, which
were many. And I did some installations of retail because we
did retail up until as long as we were in Bayonne. We did
some retail, but retail was very minimal. When we started
wholesale, it was about 90 percent wholesale until we moved
to Piscataway. Then it was about 100 percent.

) Did you have an actual plant or facility in the Bayonne,
New Jersey?

A We had retail. We had the showroom, and we had a little
warehouse in the back. Then I rented a warehouse up on 26th
Street about a block and a half up. Then we purchased a

building downtown for warehousing.

Q Okay. Was your showroom open to the public?
A Showroom was open to the public.
Q In your capacity with the Fire Side Shop, did you ever

do_any design work on fireplace assemblies?

——
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A In design work? R —
0 Right, designing fireplace installations?
.\ Well, yes. I did a lot of -- not a lot, but I did some.

For instance, whenever there was a unit like a circular
fireplace, I tried to get the correct type of burner to put
into it. Many times I had to redesign what we had available
because the designs that we had weren't working. And some
cases, instead of putting a circular in, I put in a see
through.

Q And in selling Robert H. Peterson Company products, did

you do any work or work with or coordinate with anyone from

the Robert H. Peterson Company in designing fireplaces?

A Mr. Jankowski.

o) Vince Jankowski?

A Vince Jankowski, yeah.

Q Mr. Palaski, I would ask you to turn to Exhibit D 56.

Q I'li ask you if you can identify Exhibit D 56, please.
A Yeah. That's a declaration I made.

Q And I would ask you if you would please to turn to page

2 of Exhibit D 56. And is that your signature down at the

bottom?
A Yes, that's my signature.
Q And turning to Exhibit A, what is Exhibit A? What 1s

that drawing?

A That is a log lighter that I hooked up with ACA valve.

JANET E. WRIGHT CSR,RRR
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PALASKI - Direct

VOL. ITI 209

MR. GAINES: Your Honoxr, we would like to object
to this declaration again. It was presented to us long after
discovery had closed and well past beyond that time.

THE CQURT: Okay. The witness is here for

testimony, though. So it's different than the other one.

Thank you.
MR. MONCO: Thank you, Your Honor.

BY MR. MONCO:

Q May I have the last question read back, please? 1 lost

my train of thought.

(The last question was read aloud.)

Q Could you identify what Exhibit A is to your

declaration, please?

A It's a design of the accessory tc the G 4 burner.

Q Okay. Did you prepare that drawing?

A I made this up, ves.

Q Okay. And referring to paragraph 5 of your declaration,

it says that that was a dual burner system that you designed;

is that correct?

A Yes.

0 When did you first design the system that's illustrated

in Exhibit A to your declaration?

A 'Oh, that was probably between 1975 and '76. About '75,

'76. That's after we had some complaints.

Q And why did you -- could you just elaborate. Why do you

JANET E. WRIGHT CSR;RPR .
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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VOL. IT 210

design the system illustrated in Exhibit A in 19757°

A Back in the those years in '74 '75, the tristate area
was inundated with a lot of different shapes, sizes
fireplaces. And there was different results when we put gas
logs into them. Some of them a;;fted too much and some not
enough.

And the complaints I was getting was larger ones
like, for instance, the Venus or the Athena logs or openings
with the log and chimney pipe, it was drafting more. People
wanted more flame in the front. I told them to get a front
flame burner. They said, no, they wanted both. They want

more flame in the front and they wanted the ember.

Q So what do you do to respond to that customer request?
A What 4did I dov

Q Yes.

A Well, I went to work on the unit I had in the showroom,

and, in fact, I installed the unit in the front, which was a
larger unit. Majestic Venus.
Q What was the unit that you said you worked on? What was

that unit?

A Venus.

O Okay.

A It was a metal fireplace.

Q What was the burner unit that you were working on?
A G 4-18. RG 4-18. Golden Oak, 18 inch.

JANET E. WRIGHT CSR,RPE "
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1
| PALASKI - Direct
l 1 ___.Vor. II 211
1 Q Okay. 1Is that a G 4 burner by Peterson Company?
l _'71 2 A G 4, vyes,
| _’ 3 Q Okay. And what did you do, if anything, to modify that
' i 4 G 4 burner?
' 5 5 A Well, at-.‘f:irst I talked to my partner about it. He
1 6 says, why don't you try to put a front flame burner in the
l "~ 7 front. 8o I said, that sounds pretty good. So what I did
f 8 was, I took pipe -- some pipe, I had some nipples and elbows.
l A 9 I put a gas cock up on top and tried that out. Well, the
10 flame came up. It was very symmetrical.
l 11 So then I put sand on it. Well --
12 0 I'm sorry. Go ahead.
l 13 A What happened was thé parts were all upside. BRlew the
' 14 sand aside. So that wasn't such a good idea.
,1 15 Q Okay. If I may just ask -- just interrupt for one
I ‘i 16 second for that first design that you said, you said vou used
] 17 a front flame burner initially, correct?
. 18 A Right .
: 19 o) If T can ask you to turn to Defendant's Exhibit 49 for a
l | 20 second, please.
l ! 21 A (Witness complies)
i 22 Q Do you have that in front of you?
l J 23 | A Yes.
‘E 24 Q Okay. I would like you to turn, if you would, please,
l 25 to_the third page of Exhibit D 49, and there's a heading
I -
' JANET E. WRIGHT CSR;RPR - JT-APP 1356
FEDERAL DISTRICT COURT - DALLAS, TEXAS ) -
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VoL, IT 212

that's entitled Front Flame Burner F. Do you see that?

A Right.

Q Is that the front flame burner that you originally tried
to use?

A Yes.

Q Okay .

A F 18.

Q And after you put the sand in with the --

A I put the sand on it, and I 1lit it. &aAnd flame came up

through the sand. Well, gas came up through the sand. Then
when I 1it it, it blew all the sand aside. So I didn't think
that was such a good idea.

Q Okay. What do you do after that?

A So then I went and got off the wall, I had a roof flame
log lighter, and I put that on. And then I put that on and
turxned that inward and put sand on that. Then I got some
success. I got a decent, not the way I liked it, but it was
a decent flame.

0 Okay. BAnd what did you do with that unit after you had
put that second unit with the log lighter together?

A Well, then I went to work, and I modified it. I got
some other parts that I had there in stock and such as the
hearth elbow, tubing and the AB 8 valve. 1 put the AB 8
valve with the injector and put that in the front just as I

put it on the front here.

JT-APP 135

.- o Tham N

|
[

B

. JANET E. WRIGHT CSR,RPR
FEDERAL DISTRICT COURT - DALLAS, TEXAS

t

T

[——

T

O

N

. . e - - are - .

S e



]

—

——

i
—— —

1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PALASKI - Direct

VOL. IT 213

Q So are you referring to the AV 8 valve and -hedrth elbow?
Are you referring to parts that were sold -- that you sold

that were manufactured by the Peterson Company?

A That's right.

Q And were they in your stock?

A They were in my stock.

Q In your inventory?

A Yes, in the inventory. Now the log lighter, like I say,

was not -Peterson's at first.
Q Okay. Did you eventually change the blue flame log

lighter to another type of log lighter?

A Later on I put the Venus in.
Q Turning back to Exhibit A if we can just briefly. What
do -- T just want to go over some of the symbols that are

used there. What do B 1 and B 2 represent on that Exhibit A
of your declaration?
A B 1 is the G 4 burner.

Okay. And what does B 2 represent?
A The B 2 is the AV 8 valve.
Q Okay. And then over in the right hand -- upper right
hand side, there's an initial Vv 1. Wwhat does that refer to?
A That -- originally I had an AV 8 valve, but we weren't
using too many 60 pounds, but later on that was changed.

Q Okay. And then down toward the lower left portion of

that drawing there's a reference to a V 2. What was the V 2

-
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VOL. IT 214

referring to?

A The V 2°? a
Q V 2, correct. ;ﬁ
A That's the AV 8 valve and key. That was a removable . E
key. That was taken off when not in use. ) i ;;
Q Okay. After you assembled this new design, what did you ‘-

do with the assembly? Where did you put it?

A It stayed there.

Q Stayed where?

-\ In the unit in the fireplace.

Q Right. Where was the fireplace located?
A In the showroom.

Okay. You said the showrcoom was open to the public?

Right, in front,

LG A &)

How long did you maintain that design shown --

illustrated in Exhibit A in your showroom?

A That stayed there until I moved. Until I left.

0 So from approximately --

. In other words I guess it stayed in there.

Q Ckay. So do you recall when you moved?

A It was after -- I think we moved around 1980 or '81, I

think. I'm trying to remember.
0 I think your previous testimony was you first assembled

this in approximately '75 or '76, and it stayed there until

you moved in '80 or '817?

——
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" PALASKI - Direct
l —§ | VOL. IT 215
1 A It was there the whole time.
' N 2 | o  okay.
| 3 MR. MONCO: May I have a moment, please, Your
' ]‘ 4 Honor?
l I i 5 : THE COURT: Go ahead.
| 6 (Pause)
' i 7 | BY MR. MONCO:
8 0 Mr. Palaski, I would like to place before you what has
l j 9 been identified as Defendant's Exhibit D S6. I'll ask if you
10 can identify that unit.
l 11 A It's G 4 burner.
12 Q Is there anything -- please, you may step down off the
l 13 stand.
l 14 A This is G 4 burner.
i 15 THE COURT: You need to turn around this way. You
l L 16 have to look toward the court reporter.
i 17 A It's G 4 burner, tubing, the valve. I don't know, looks
l : 18 like, but it's not like the one I had. A valve. And this is
|
j 19 a log lighter.
l 1 20 Q And does what is shown in Exhibit D 56 A represent
' | 21 accurately what was in your display room in Bayonne, New
i 22 Jersey, from 1975 or '76 to '80 or '81?
l ; 23 A Except for a different valve. You know, the key.
J 24 Basically that's it.
l i 25 Q Okay.
| -
j - . T
l JANET E. WRIGHT CSR,RPR - JT-APP 1360
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VOL. II 216

0 Mr. Palaski, when you were working with firepladé units
and designing fireplace units and what not, did you commonly
use valves to control the flow of gas through burner tubes?
A I don't get that. Whggﬂdid you say?

Q I said, during your work in designing fixeplace units
and installing fireplace units and so on, did you commonly

use valves to control the flow of gas through burner units?

p:Y Mostly valves.
Q Okay .
A Until a little later on, later seventies that we tried

to use strictly safety pilots.

MR. MONCO: Your Honor, may I have a moment
please?

THE COURT: Yes.

(Pause)

BY MR. MONCO:
Q Mr. Palaski, referring to the item that was in your shop
that we have just been discussing, the dual burner system

that you set up in your showroom, did you ever sell that to

any customers?

A Dealers. Not as a unit, though.
0 What did you -- how did you sell it to dealers?
A Whenever they had a problem or they were asking how to

enhance that flame in the front, I explained to them what I

had in the showroom. Some of them seen it. Like for

—~

- ;
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VOL. II 217

instance, Statton Island, this fellow from Fire Glow. He saw
the unit, and he liked it. He put one in his showroom. In

fact, he had it in the front window.

0 Did you see it in his front window?
A I saw it. Then later on, maybe around '77 or S0, he
called me and asked me about -- I was selling see through

fireplaces by Best Metals, and he had purchased the 40 inch,
and he had put a -- had installed that. But then he was
having problems with it, and it was overheating. The pipe
was overheating because the opening was too large for the
size of the pipe. So he said he was going to put a see
through log in there, and he was going to put that set up in.
0 The set up that you had in your showroom?

A Yeah, but he was going to put it on both sides. And I
saw that one.

Q You saw that one also?

n I delivered that fireplace directly to him. Then when

it was done, I went back to look at it. And it was nice set

up .

Q And when was that done, if you can recall?

A I think that was around '78 or '79, I believe.

0 Okay. And any other installations that you participated

in that you can recall?
A The place down in Maplewood, he had one in his showroom,

and his installer had put that in.

-
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PALASKI - Cross

0] Okay. Did you see that one also? .o
A I saw that, yes.

MR. MONCO: Your Honor, we have no further
questions.

THE COURT: C(Cross examination.
MR. GAINES: Yes, Your Honor.

CROSS-EXAMINATION

BY MR. GAINES:
Q Mr. Palaski, my name is Charles Gaines. Thank you very
much for coming here today. And I need to ask you, have you

ever had your testimony -- have you ever given testimony

before in a court proceeding?

A No.

O No. First time today?

A Except for divorce.

Q Okay. All right. Well, we won't go there.
A Not again.

0 Please feel free to ask me to repeat any question that
you do not understand. 1I'll be happy to do so.

Q Mr. Palaski, do you remember a telephone call that you
received from me sometime late last fall?

A Yes, I vaguely remember that, yeah.

Q Ckay. We discussed an affidavit or this declaration

that you have made here and presented to the court today; is

that correct?

VOL. ITI 218

-
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PALASKI - Cross

VOL. ITI 218

A Yes. T

Q And can you recall what that conversation was exactly?
A You were asking me questions about the affidavit, I
believe.

0 And do you remember talking about the reasons why you
came up with the fireplace -- I mean, the burner that you
did, and you said that it was -- in your testimony you said

it was in your showroom; is that correct?

A Yes.

0 Now I thought I had understood that it was in a
warehouse, too. Was it ever in a warehouse?

A I had a place in the back that had zero c¢learance in,
which is a metal fireplace. That's where I had the log

burner, in there.

Q You had a log burner in yocur warehouse?

A Log lighter, rather. I had that in the back.

Q You had that in the back?

A Yes.

Q Now is that different -- is the warehouse different from

your showroom?

A Yes, there was a different unit.
0 It was a different unit?
A Yes, a different set up.

How s0 was it a different set up?

B0

Well, it was a log lighter because it was wood burning.

JANET E. WRIGHT CSR, RPR
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VOL. II 220
Q So it was for wood burning logs? CoETTET
A Yes.
0 Okay. Mr. Palaski, do you remember us discussing about

the fact that you really did not sell a great number of

these? Do you remember saying that?

y:\ That's true. I remember saying that.
Q Do you remember why that was?
A We had some success, very small success. Maybe, you

know, few numbers. Some of the installers that I explained
it to or the ones that saw it in a showroom. But later on
about 1975, '76, '77, when we were selling some of these

units, we were having problems with public service. And --

Q Problems with what, sir?
A With public service, local inspectors. And they were
red tagging the gas units. In many cases they were saying

the gas units were illegal, you know. And if you had two

burners and, in fact, I had a couple units up north that the

installer had put in, and he said that there should be a
safety pilot on both burners.
Q So suffice it to say there were problems with it

passing inspection and that sort of thing in that general

area?

A Right.

Q Is that correct?
A Yes.

~ JT-APP 1365
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l : PALASKI - Cross
1 VOL. II 221
‘ 1 0 You also mentioned something about difficult to put
l —‘ 2 together. Do you remember that?
' —f 3 A Difficult to put what together?
Il 4 Q Difficult to put it together, you said, is what my notes
l —"' 5 say here. Do you remember saying that?
‘l 6 A Not difficult in putting it together, no.
l ﬂT 7 0] So did you have any instructions with it of how to put
q 8 it together?
l {g 9 A No. It was explained to the -- you know, if a dealer
—l 10 called and I explained to him, you know, what to do, I said
l ! 11 all you have to do --
l T 12 Q What about --
. 13 MR. MONCO: Your Honor, I just request that if the
l i 14 witness is in the middle of an answer, that he be permitted
i 15 to finish.
' | 16 THE COURT: That is sustained.
| 17 BY MR. GAINES:
I 18 0 Go ahead, sir. I'm sorry?
l 19 A Well, if installer -- most at a installers would call.
: 20 I told .them that, well, all you have to do is put a log
l 3 21 lighter in series with the end of the G 4 burner. And
22 anybody, installer or plumbers, they're knowledge’able of the