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IN THE UNITED STATES DISTRICTRGURY '?' v pheE A
FOR THE NORTHERN DISTRICT|OF TEXAS-> - .
DALLAS DIVISION |
A6 vg-.'ig\lﬂ l
GOLDEN BLOUNT, INC., § CLERK, uﬂx;:sm T COURT
§ ..
Plaintiff, § QD
§ Civil Action No.
v. §
§ 3-01-CV-0127-R “ﬁ,«aﬁ :
ROBERT H. PETERSON CO., § s
§
Defendant. §

FINAL JUDGMENT

UF RS ILRT

S

|

Pursuant to Rule 58 of the Federal Rules of Civi! Procedure and the Court’s Findings of Fact

and Conclusions of Law, entered ;A‘f*‘f}_f_ﬂ , 2002, it is hereby ORDERED that judgment s

entered for Plaintiffs. Tt 1s furthet ORDERED that Plaintiff recover damages and rcasonable

attorneys fees as set forth in the Court’s Findings of Fact and Conclusions of Law.

Signed the T4 of Avousr, 2000,

Qe Gy

JUDG
UNITE

RY BUCHMIY R
ATES DISTRICT COURT

NORTHERN DISTRICT OF TEXAS
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IN THE UNITED STATES DISTRYCT CO
FOR THE NORTHERN DISTRICT OF TE

GOLDEN BLOUNT, INC,,
Plaintff,

v.

ROBERT R. PETERSON CO,,

Defendant.

GS

CI4003LL0b ) -UZZ P GUZ/009  F-714

US.DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

URTF:LED

DALLAS DIVISION l
CLERK.US T CLURS
g By
§
§ Cvil Action No.
§ "y
§ 3-01-CV-0127-R 6
§ ESD
§
§
ONS OF [.AW

Plaintiff Golden Rlount, Inc. (“Plaintff” or “the Plainriff”) broughi suit against Defendant

Roben H. Peterson Co. (“Nefendant™ or “the Defendant”) for patent infringement A bench wial was
held July 29-31, 2002. Pursuant 10 Rule 52(a) of the Federal Rules of Civil Procedure, the Court

makes iis findings of fact and conclusions of law as follows:

I. FINDINGS OF FACT

l. The Plainuff Golden Bloynt, Inc. is the owner of .S, Patent 5,988,159, assipned is

by Mr. Golden Blouat, the named inventor for the patent (hereinafter “the patent,”

“the partent in suit,” or the “Blount patent™). The Plaiatiff sued Defendant for patent

infringement.

2 The field of the invention is fireplace bumers and associated cquipment.

3. The Defendans alleges that the patent is invalid under 35 U.S €. 102 (1994) and 35
U.5.C. 103 (1994). The Defendant also alleges that its accused steucture does not
imfringe.

q. At the time the patent issued, the Plaintiff's commercial structure under the patent
had been marketed for approximaiely six years, i.c., from abour the time Plaintifl
originally filed its patens application. Its sales grew significantly and it 1s 2
commercial success.

N
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10.

e

L
® <
Defendant is unable to estsblish when it commenced design of its accused stucaure,
but it was long afier the Plaintiff placed its device on the market. There is a lack of
explanation of why the first marketed accused smuctures were not fabricated and
placed on the marker uaril afier Plaintiff's device had established a market. Also
there is no showing that the Defendani’s device went through any significant design
or development. The Defendant's structure is very similar 10 Plaindff's. The
foregoing gives inference of copying,
There had been a need for & burner device to give the appearance of the buming of
natural logs by creating an area of subdued flames out front of the artificial logs, and
1o creale the appearance of fiery hot embers our front, as would be present with the
buming of real logs. The need for such a bumer device to enhance the ertificial
fireplace’s operation had existed for long before the invention oceurred, The
patepted device met the aforementioned need.
The prior art relied on by the Defendant does not shaw the same concepts thar the
PlaintifPs claims include, and proof of the actual existence andfor sales of the prior
art relied upon is lacking, as nofed below.
A recent sketch, made fong afier the patent was filed, was made 10 illustrate that
which Defendant is wying 1o establish was prior art in the cighties. Defendant says
it went off the market long ago. The skerch was made long after the fuct, 10 iilustrate
a device allcgedly made public or spld by a third party in the eighties. The recent
sketch was made with the inputs and assistance of the Defendant’s personnel.
The alleged prior art, shown in the skeich, was not sufficiently proved 10 consider it
as meeting the standard of being shown “by clear and convincing evidence ™ Even
ifit did, it was for quite a different purpose than the pareared device, and further, the
«nd use has not been shown.
Tuming 10 the evidence of burner configurations of Production No. 33 and
Production No. 14, again their existence, their use, and their actual sale ar markering
isvague. The Defendants say the alleged strucnires were not markered (or not further
sold) since around 1996. The oaly evidence offered were sketches of uncertain

2.
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origin. Also, if these devices were viable prior art, it would seem that Defendant
would have used them 10 compete with Plaintiff, rather than market the copycat
structre presently sold.

The main tube and the auxiliary rube of Production Nos. 33 and 34 are of the same
diameter and on a vertical level. No support means is provided or suggested.

For the foregoing reasons, thus Court finds that the evidence penaining to the alleged
prior an of Production Nos. 33 and 34 fails 1o establish by clear and convincing
evidence their prior use or sale. Furthermore, this Court finds that there are
substanuial differences between the alleged devices of Production Nos. 33 and 34 and
the Plainuff’s device, particularly in the level of siill in the arr.

The otheralleged artoffered by Defendant is not nearly as sjyilar as Production Nos.
33 and 34, and cach fail 10 show significant pertinence.

There are 12 claims in issue. They are claims 1, 2, 5, 7-9, 11-13 and 15-17. Claims
1 and 17 are independent claims. Al other clamms at issue are dependent on Claim
1, that is, they refer to anorher claim as a beginning point of the structure they claim.
As a manter of law, the Cowrt must construe the claims before tireral infringement of
the accused structure may he addressed. Claims construction is addressed in the
Conclusions of l.aw section jnfja.
Applying the claim consiruction referred 10 in the Canclusions of Law, this Court
finds there is: (1) litcral infringemens of independent Claim 1; (2) literal infringemens
of Claim 17: and (3) literal infringement of dependent Claims 2, S, 7-9, 11-13, and
15-16.

This Courr notes thet an independent valve, such s each residential fireplace has, is
absent from the sucnure sald. However, the parties previously sitpulated in effect
that the Defendant’s structure is used in the environment of the valve already being
used in the standard fireplace setup. Everything else is provided by Defendant (and
by Plaindff) 1o the ultimate customer, normally through a dismibutor, The evidence
is that there is no other use for the patented smucture. (tis sold with knowledpe thar

1t will be used as per i3 intended use in a gas fireplace with artificial logs. Itis not

3
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% a staple anticle of commerce. Cemainly it is a most significant pant of the-patented
praduct, in fact, essentially all of it Hence if there is not element by element literal
infringement, there is contribimory infringement. 35 U.5.C, 27t(d) (1994).

18, This Court further finds that the Defendant adveruses and provides instructions, such
that the installer or the ultimate customer following the advertising and insuctions
provided by Defendant will consntute infringement. It is further found that
demonstrarions and sales mectings are held where disuributors are shown how to
practice the patenied invention with Defendant's equipment. The distriburors pass
this on 10 customers and 10 installers. By this condact, Defendant induces
infringement pursuant to 35 U.S.C. 271(c) (1994).

19.  In the altemative 10 [iteval direct infringement, elements of the claims in suit are
present in the accused structure. In each instance, element by element, and also
tonsidenng the accused structure as a whole, there is insubsiantial differences from
the Defendant’s accused structure and the claims at issue. Moreover, clement by
element, and as a whole, the accused structure does the same thing (the same
function) in the same way 1o give the same resalt, constiniting infringement underthe

%%/ doctrine of equivalent.

20.  afierthe Defendanrreccived a cease and desistletter, an attorncy (“Mr. McLaughlin™
or “anomey Mclaughlin™) was called by phone 10 seek some advice. Mr.
Mcl.aughlin was provided only the lerter and some advertising brachures or papers,
Mr. McLaughlin was not asked for an opinion in the real sense of the word, but was
told by Mr. Bonz (“the Defendant’s executive™ or “Mr. Bor12”) that things very
sumilar to the patented structure had existed in the past as early as the eightics. The
only advice given by the anomey was that, if that were so, some of the claims would
be invalid, depending on just what the prior art devices were, and that he would not
have 1o be concerned about thase claims.

21. Auormey Mclaughlin was not even provided with the Defendant's accused device
ar thar time, nor any alleged prior ant. He was never provided the accused device

until long after his oral opinion was given and afier suir was fled.

4.
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In the final analysis, the only opinion given was oral and it was based on some
sketches provided that did not include information or details of when lh;y wcrc sald
or made available 1o the public, nor any aspeci of their authenticity, derail or history.
The an provided to the anomey clearly did not render the patent claims invalid.
The oral opinion, rendesed more than a year afier the first cease and desist lener and
even after suit was filed, did not inform the client tha there was no estoppel during
prosecution and that the doctrine of cquivalents would have to be dealt with. 1t is
unceriain haw far the oral opinion went, but is was meager.

The Defeadant’s executive did get what he asked for, a stalement that there was no
infringement. The Defendant's apparent desire was to avoid paying anoreys fees ar
increased damages, and this appears to have been the sole reason for consuliation
with counsel, as shown both by his estimony on why be consulted Mr. Mcl aughlin
by phone and alsa by Mr. McLaughlin's testimony as 1o the stared reason for the
consuliation.  Note that ar no time before his deposition was taken, did the
Defendant’s executive Mr. Bortz ever have a face-lo-face meeting with Mr.
McLaughlin concerning the cease and desist letter, even though he and M.
McLaughlin were both in Chicugo and had offices only a shom distance apart. Never
before Mr. Borz's deposition was there an accused structure shown 1w Mr
McLaughlin. While some adventisements of Defendant’s siructure were shown,
detmled drawings were not provided to atiomey McLaughlin. Thus, he never had a
full picture of the accused strucrure. For example, hisiestimony as 1o whether or not
his auxiliary burner was below the main burmer shows that, even then, he had not
been able 1o understand pertinent points of the accused sirucrure.

This Court finds that the Defendant merely went through the motion of obiaining an
opinion 1o protecs jtself and that it did not acquire a timely, well-considered opinion.
This Cowrt also finds that the Defendant knew it was being very casnal or cursory
concerming the opinion and that the Defendant surcly knew that its opinion was
insufficient,

As a finding of fact, it ts found thar the conduct above is wilful.
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27.  Ttis found that the following factors exist in the present case: (1) demand for the

patenfed product; (2) absence of accepuable non-infringing substitutes; (3)
manufacturing and marketing capability 1o exploit the demand; and (4) the amount

of the profit it would have mede. These are the factors that are referred to in the case

of Panduit Corp. v. Siahlin Bros. Fibre Works, Inc.. 575 F.2d 1152, 1156, 197 ]
U.S.P.Q. (BNA) 726 (6th Cir. 1978).

28. Loy sets and gralc support means arc included in the computation of lost profits.
This takes into consideration Claim 15 as well as considering the convoy of the log
sets together with each auxiliary bumer unit. The individual bumer units arc often
sold alone 10 dismiburors, but the distributors ulumately sell these with a log set.

I CONCLUSJONS OF LAW

1. The Plainiiff owns all right, title and interest in U.S. Patent No. 5,988,159, including
the right to sue and recover for past infringement.

2. Claim interpretation applied by the Court is focused on a paragraph by paragraph
analysis of each claim in suit, with those paragraphs not believed to require any
comment for interpretation being marked such:

gﬁ%‘% CLAIM 1:
e a) The prcamble requires a gas cnvironment as opposed w0 a wood Jl
burning environment; <
b) The terms used herein are self-explanatory;
c) The word ¢oals is meanl 1o cover the secondary coals bumer
clongated wbe thar is designed or adapted 10 make the coals or
embers enhanced in appearance;

d) The elongated primary burner tube is held up by the side of the pan
through which the clongated primary bumer tube exteads. The ?
clongated primary bumer wbe is a1 & raised levet with respect to the "
secondary coals bumer elongared wbe (e.g., with respect 1o the

centerline).
e) The terms used herein are self-explanatory;
f) The 1erms used herein are self-explanatory;

) The valve is located between the connection to the elongated primary ‘
bumer mbe and the connection to the secondary coals bumer ‘
elongaed whe;

h) The gas flow control means is the common valve in e very gas fed fire
place.

-6-
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ClLaIM 2:
CLAIM 5:
CLAIM T
CLAIM 8:

CLAIM 9:

CLAIM 11
CLAIM 12:

CLAIM 13:

CLAIM 15:
CLAIM 16:

CLAIM 17:

° @

The teyms used herein are sc)f-explanatory.

The 1erms used herein are self-explanatory.

The 12rms used herein are self-explanatory.

The terms used herein are self-explanatory.

‘The terms used herein are self-explanatory.

The rerms used herein are self-explanatory.

The terms used herein are szlf-cxplanatory.

The valve is located between the connection to the elongated primary
bumer tube and the cannection 10 the sccondary coals bumer
elongated rube;

The terms used herein are self-explanaiory.

The terms used herein are self-explanatory.

Away from includes any direction thar does not include a horizonal
component pointed 10ward the vertical plane of the fireplace epening,
with the exception that the plusality of gas discharge ponts should not

point substantially vertically upward because sand and embers may
fall therein.

U.S. Parent No. 5,988,159 is infringed literally, and, in the alternative, through

inducement and contributory infringement by PDefendant. 35 US.C. 271(b)-(c)
(1994). Aay one of these makes Defendant liable as an infringer.

There is na prosecution history estoppel, per the admission of the Defendant's

counsel when under oath.

The infringement accurs through the doctrine of equivalents if nat directly and/or

literally, based on the facts found relating to cquivalence,

The alleged prior uses, sales, and other art do not repder any of the claims in suit

invalid as anricipated under 35 U.S.C. 102 (1994), nor make any in suit obvious
under 35 LLS.C. 103 (1994).
The clayns of the patent are valid.
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8. Damages are awarded to Plaingff from Defendant, from the time Deféndant received

notice under the law through its receipt of Plaintff"s notice letter on December 10,
1993,

9. The Panduit {actors are met.  Thus, compensatory damages include lost profits,

which include canvoyed items that imeract and are essential 10 the operation of the

e parented subject mattey. Panduir Corp. v. Staklin Bras. Fibre Works, Inc., 575 F.2d
{?‘ 1152, 197U S P.Q.(BNA) 726 (6th Cir. 1978). See also, Srare Indusiries v Mor-Fla
T Induseries, Inc., 883 F2d 1573, 12 US.P.Q.2D (BNA) 1026 (1989) or Rue-Hite
iﬁr Corp. v. Kellgy Co.. 56 F.3d 1538 (Fed. Cir. 1995). The 101al damages are $435,007
e 10. This Court finds that the infringement of Defendant was willful. Therefore, damages
ga are wipled under 35 U.S.C. 284 (1994).

. 11.  Thisisanexceptional case under 35 U_S.C. 285 (1994), and reasonable attormey s fees
{‘" are awarded Plaindff.

12. Al of the findings of fact end conclusions of law swared above are hereby
{ incorporated together with the usual rule in patent infringement cases, thar

infringement canses wreparable harm and will be abated. Therefore, an injunction
is granved apainst Defendant.

Based on the faregong Findings of Fact and Conelusions of Law, this Cows finds for the

3 Plamutl. Plajniffs request for ingunctive relief s GRANTED.
LE‘ IT IS 50 ORDERED.
i
JE BPCHMEYER
y UNT ATES DISTRICT COURT JUDGE
§ NORTHERN DISTRICT OF TEXAS
3
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o AD 133 {Rev. 9/89) Bili of Costs

UNITED STATES DISTRICT COURT

(’%ﬁ% Northern District of Texas
2 Golden Blount, Inc.,
BILL OF COSTS
V- -
Robert H. Peterson Co. Case Number. 3 -\ = CM— Q13712

Judgment having been entered in the above entitled action on August 9, 2002 against  Def, Robert H. Peterson Co.

D
the Clerk is requested to 1ax the following as costs: .
Feesofthe Clerk .. ... . s 150.00
Fees for service of summons and subpoena ... oL 0.00
Fees of the court reporter for all or any part of the ranscript necessarily obtained {or use in the case 1,312.43

B e B ITHICT CTco ) 0.00

Fees for witnesses (itemize on reverse side)

................ F 380.00

Fees for exemplification and copies of papers necessarily obtain

1,817.40

Docket fees under 28U.S.C.1923 ... .. .. . |. S 20.00
‘,'? Costs as shown on Mandate of Court of Appeals ..... .. ... : 0.00
Compensation of court-appointed expens ... ... T . =t 0.00
Compensation of interpreters and costs of special interpretation services under 28 U.S.C. 1828 ... . . 0.00

Other costs (please itemize) ... ........ . .. . . ...

............................... 6,351.21
TOTAL hY 10,031.04

SPECIAL NOTE: Attach to your bill an itemization and documentation for requested costs in all categories.

DECLARATION

I declare under penalty of perjury that th resoing costs are ct and were necessarily incurred in this action and that the services
for which fees have been charged were act all and necessarily pe fonncd A copy of this bili was mailed today with postage
prepaid to: 2l counsel of record for Defcnd nt, Rebert H. Pet r on

Signature of Attorney:

)"
Name of Attorney:  William D. Harris, Jr. .

For: Golden Blount, Inc. Date:  Aueust 23,2002

Name of Claiming Party

CosLs are taxed in the amount ofJ/’A,, ‘Hﬂ().‘{ gﬂ/np( ~Hii er‘\/—gh ¢ ﬁf(’“ﬂ (5 q,;\o!/gu( (’Pﬂt?d included in the judgment.
Flerfoo—

Datc

Karen Mitchell
Clerk of Coun

JT-APP 0528
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IN THE UNITED STATES DISTREFREG T OF 15545
FOR THE NORTHERN D! ¥
DALLAS DI

GOLDEN BLOUNT, INC.,,

Plaintiff,

\eay/

CIVIL ACTION NO. 3-01-CV-0127-R

ROBERT H. PETERSON CO.,

<
oM WY LON LT O DN LN WN W

Defendant.

ORDER
On August 9, 2002, this Court entered its Findings of Fact and Conclusious of Law, as well

f .
éi as the Final Judgment, in this case. The Court now makes the following rulings with regard to
- Plaintiff and’ Dcfepéi.a-n.l,'ﬁ-'l’bstnTﬁal motions: . , .

1s hereby DENIED.
2. Defendant’s First Motion 1o Amend Findings of Fact, Conclusions of Law and

& ' Judgment in Accordance with Rule 52(b) (received Augusl 23, 2002)" is hereby

GRANTED. As discussed infra, a subsequent Order will specify the revised

amount of damages.
; 3 Defendant’s Second Motion to Amend Findings of Fact, Conclusions of Law and
Judgment under Rule 52(b) or for New Trial under Rule 59(a) (filed August 23,

2002) is hereby DENIED.

't appears that this Court has not yet issued an Order cegarding Defendant's Motion for [eave 1o Fiic Under
Seal its First Motion to Amend the Findings and Judgment. Defendant’s Motion for Leave to File Under Seal 15 hereby
GRANTED.

—=

— - - I

—

- - JT-APP 0529

l L 1. Plaintif s Mation to Disregard the Teslimr;ny of John Palaski (fited July 31, 2002)
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4. Plaintif's Application for Attorney’s Fees (filed August 23, 2002) is hereby
GRANTED. Plaintiff is awarded reasonable attomey’s fees in the amount of
$332,349.00.

5. Plaintiff’s Motion for Updated Damages and Pre and Post Judgment Interest (filed
August 23, 2002) is hereby GRANTED to the extent that the award of damages is
updated to cover the period between May Ist and August 9, 2002. Defendant is

hereby ORDERED to provide this Court, within 10 calendar days of the date of this

Order, with sales figures for the ember flame bumn unit for the period from May 1,
2002 to August 9, 2002.7 The figures will not take into.account any returns. Afler
receipt of the sales figures, this Court will issuc an order setting forth the amount of

actual damages and aw'arding prejudgment an&f)ostjvudgmcntfﬁtcmst_ Costs shall be

taxed against Defendant.

It is so ORDERED.

SIGNED: February é , 2003,

The Court notes that Defendant has previously provided sales figures for the period from May 1, 2002 to
Seplember 18, 2002; however, that period extends beyond the date of the Final Judgment. See Defendant’s Objection
to Plaintiff's Motion for Updated Damages (filed September 19, 2002), Exhibit 2. Of course, Defendant shall also serve
a copy of the sales figures to Plaintiff, and Plaintff will have 10 calendar days to respond to those figures.

ORDER Page 2
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1 AN
!N THE UNITED STAYES DISTRICT COURT L
"OR THE NORTHERN DISTRI{'T OF FrxAS 1
DALYLAS DIVISIO T I IV '
GOLDEN BLOUNT, NC, § *:rf,;'::::z:hl,ﬂ;ji:;\f;— 's:-.-(.“_['&:un'r
§ { P
Plaintiff, § ! uiz
§ CIVIL ACTION NO. 3-01-CV-9127.R
v §
§
ROBERT H. PETERSON Co)., §
§
Defendant. §

ORDER

Pursuant to this Court’s post-trial Order (entercd February 7, 2003), the Final Judgment

(entered August 9, 2002, ;5 bereby AMENDED ag follows:

Plaintiff is awarged actua) damages in the amount of $439,016, ang the actual damages are
frebled, towaling §1 317,048, Plaintiff is awarded prcjudgm;n( interest, which shall he calculated on
asi 1 is, on the actual damages df $439,016' at the rate of 5,0% for ne
period from December 1), 1999 1o August 9, 20022 Plaintiffis awarded reasonablc attorney’s fees
i inti stjudgment interest, calculated pursuant (o 28
U.S.C §1961, on the sur1 of the trebled damages and attormey’s fees at the rate of 1.88% from the
date of the Final Judgrmet. Costs shall be taxed against Defendant,

1t is so ORDER] D).
SIGNED: Mareh: 7 , 2003,

BUCHMEYER
S DISTRICT COURT
DISTRICT OF T EXAS

e

’Paragraph 9 of this ourt's Findings of Fact and Conc,

usions of Law (entered Avgust 1, 2002) is hereby
AMENDED 1o include this ay 0

unt as the award of “tola) damages.”

”

Tt et
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IN THE UNITED STATES DISTRICT COURT - " i 8 T

T e
FOR THE NORTHERN DISTRICT OF TEXAS ~ — - .57 18
DALLAS DIVISION S
ClEm
GOLDEN BLOUNT, INC,, ) o 4
) e E,—‘f\—\:_‘_ r'
PlaintifT, ) [
)
v. ) Civil Action No.: 3:01-CV-0127-R
)
ROBERT H. PETERSON CO., )
)
Defendant. )

MOTION FOR LEAVE TO FILE UNDER SEAL
PETERSON COMPANY’'S FIRST MOTION TO AMEND FINDINGS OF FACT,
CONCLUSIONS OF LAW AND JUDGMENT IN ACCORDANCE WITH RULE 52(b)
FEDERAIL RULES OF CIVIL. PROCEDURE

Defendant Robert H. Peterson Co (“Peterson Co.") moves for lcave of the Court to filc under
seal Peterson Company’s First Motion to Amend Findings of Fact, Conclusions of Law and
Judgment in Accordance with Rule 52(b) Federat Rules of Civil Procedure and the accompanying
Memorandum in support thereof. Peterson Co. seeks to file these documents under seal because

they contain information designated by Plaintiff as “Confidential,” “Attorney’s Eyes Only.”

Peterson Co. submits that filing the documents at issue under seal will not prejudice Plaintiff
Golden Blount. Peterson Co. respectfully submits that this Motion is well-founded and should be

granted.

Dallas2 930808 v 1, 52244 00001
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Respectfully submitted,
Ny Pl

Jelﬁ(}; Selifiger O -
JE N GILCHRIST L‘g

1445 Ross Avenue ? .
Suite 3200

Dallas, Texas 75202
Telephone: (214) 855-4500
Facsimile: (214) 855-4300

Dean A. Monco

F. William McLaughlin

WOOD, PHILLIPS, KATZ,

CLARK & MORTIMER

500 West Madison Street

Suite 3800

Chicago, Illincis 60661

Telephone: (312) 8§76-1800

Facsimile: (312) 876-2020

Attorneys for Defendant Robert H. Peterson Co.

CERTIFICATE OF CONFERENCE

The undersigned counsel for Defendant Peterson Co. called counsel for Plaintiff, William
Harris, regarding the foregoing motion. He was unable to rcach Mr. Harris. Accordingly, the
motion is submitted to the Court for determination.

SIGNED this 23" day of August, 2002.

ot

J. Ray Heptig

Dallas2? 920808 v |, $2244.00001
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CERTIFICATE QF SERVICE

This certifies that a copy of the foregoing document was served by first-class mail, postage
prepaid, to counsel for Plaintiff, William D. Harris, Jr., Hitt Gaines Boisbrun, P.C_, 225 University
Plaza, 275 West Campbell Road, Richardson, Texas 75080, this 23" day of August, 2002.
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IN THE UNITED STATES DISTRICT COURT e
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GOLDEN BLOUNT, INC.,
Plaintiff,

V. Civil Action No.: 3:01-CV-0127-R

ROBERT H. PETERSON CO., FILED UNDER SEAL

R . SN P e )

Defendant.

PETERSON COMPANY’S FIRST MOTION TO AMEND FINDINGS OF FACT,
CONCLUSIONS OF LAW AND JUDGEMENT IN ACCORDANCE WITH RULE 52(h)
FEDERAL RULES OF CIVIL, PROCEDURE

Defendant Robert H. Peterson Company (“PETERSON CO.”) respecifully moves this Court
to amend the Findings of Fact and Conclusions of Law entered August 9, 2002, as well as the Order
entered the same date, to reflect areduction of $101,882.88 in the amount of money assessed against
the PETERSON COMPANY for infringement of Golden Blount, Inc.’s U.S. Patent No. 5,988,159,

The basis for the prescnt Motion is set forth in the accompanying Memorandum of Law.
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Respectfully submitted,

Jem -
NS ILCHRIST 09

1445 Ross Avenue

Suite 3200

Dallas, Texas 75202
Telephone: (214) 855-4500
Facsimile: (214) 855-4300

Dean A. Monco
F. William McLaughlin
WOOD, PHILLIPS, KATZ,
CLARK & MORTIMER
500 West Madison Street
Suite 3800
Chicago, Illinois 60661
Telephone: (312) 876-1800
Facsimile: (312) 876-2020
Attorneys for Defendant Robert H. Peterson Co.
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CERTIFICATE OF SERVICE R

This certifies that a copy of the foregoing document was served by hand delivery to
counsel for Plaintiff, William D. Harris, Jr., Hitt Gaines Boisbrun, P.C., 225 University Plaza,
275 West Campbell Road, Richardson, Texas 75080, this 23" day of August, 2002.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GOLDEN BLOUNT, INC.,
Plaintiff,
v.

Civil Action No.: 3:01-CV-0127-R

ROBERT H. PETERSON CO,,
FILED UNDER SKEAJL

Defendant.

MEMORANDUM IN SUPPORT OF THE PETERSON COMPANY'S FIRST M‘OTION
TO AMEND FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGEMENT IN
ACCORDANCE WITH RULE 52(h} FEDERAIL RULES OF CIVIL PROCEDURE

Defendant Robert H. Peterson Company (“PETERSON CO.") respectfully subimits this
Memorandum of Law in support of its Motion to Amend the Court’s Findings of Fact and
Conclusions of Law and Order Under Rule 52(b) Federal Rules of Civil Procedure.

BASIS FOR MOTION

On August 9, 2002, this Court entered Findings of Facts and Conclusions of Law i the
above identified action, holding Defendant PETERSON CO. liable for willful patent infringement
(Ex. A). In Conclusions of Law No. 8, the Court stated:

Damages are awarded to Plaintiff from Defendant, from the time
Defendant received notice under the law through its reccipt of
Plaintiff’s notice letter on December 10, 1999.
The Parties stipulated in the Final Pretrial Order that PETERSON CO. reccived Plaintiff Golden

Blount, Inc.’s (“BLOUNT™) notice letter dated December 10, 1999 on December 16, 1999 (Ex. B).

In accordance with the Court’s Conclusion of Law, damages arc to run from December 16, 1999

e

T—JT-APP 0538



This Page Contains
Confidential Material

In Conclusion of Law No. 9, the Court awarded total damages of $435,007.60 -which
included sales of the accused Ember Flame Booster, together with convoyed items which the Court
identified as “essential to the operation of the patented subject matter”. This figure was arrived at
by multiplying the sale of PETERSON CO. Ember Flame Boosters totaling unifs times
Plaintiff’s claimed profit margin of (Ex. C). In Conclusion of Law number 10, the Court
tripled damages under 35 U.S.C. §284.

However, the damage calculation included . units sold by the PETERSON COMPANY
between November 23, 1999 and December 14, 1999, prior to the stipulated date of receipt of
BLOUNT'’S December 10, 1999 letter (Ex. C). Therefore, Defendant PETERSON COMPANY is

entitled to a reduction of the calculated damages using the following formula:

The requested reduction renders the damage calculation fully consistent with the Court’s
Findings of Fact and Conclusions of Law. The Judgement Order of the Court should also be

amended to reflect conformity with the proposed revised Findings of Fact and Conclusions of Law.

JT-APP 0539
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CONCLUSION

For the above stated reasons, PETERSON COMPANY respectfully moves this court to

amend its Findings of Fact and Conclusions of Law, and the Judgement Order to reflect a reduction

of the amount of money owed by the PETERSON COMPANY to BLOUNT in the amount of

$101,882.88

S2s/oz

[ Dait

Respectfully submitted,

m Sehzrgér
JENKENS & GILCHRIST

1445 Ross Avenue ?
Suite 3200

Dallas, Texas 75202

Telephone: (214) 855-4500

Facsimile: (214) 855-4300

Dean A. Monco

FF. Wiullham McLaughlin

WOOD, PHILLIPS, KATZ,
CLARK & MORTIMER

500 West Madison Street

Suite 3800

Chicago, Illinois 606061

Telephone: (312) 876-1800

Facsimile: (312) 876-2020

Attorneys for Defendant Robert H. Peterson Co.

——
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CERTIFICATE OF SERVICE

This certifies that a copy of the foregoing document was served by hand delivery to
counsel for Plaintiff, William D. Harris, Jr., Hitt Gaines Boisbrun, P.C., 225 University Plaza,

275 West Campbell Read, Richardson, Texas 75080, this 23" day of August, 2002.
{ : ; .

Dallag2 §99199 v 1, 52744.00001
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From-US DISTRICT COURT 2147532266 1-022  P.002/009 F-214

S PISTRICT COURT
Noggmm\' DISTRICT OF TEXAS
IN THE UNITED STATES DISTRICT COURTE; LE®
FOR THE NORTHERN DISTRICT OF T | \
DALLAS DIVISION AKX - 9 AR \
TN !
TRK,US ST CuuRe
GOLDEN BLOUNT, INC., § ¢ B
§
Plaintiff, § - :
§ Civil Action No.
- § -
§ 3-01-CV-0127-R s
ROBERT A. PETERSON CO., § Y,
§
Defendant. g

FINDINGS OF FACT AND CONCLUSIONS OF [ AW

Plainiiff Golden Blouns, Inc. ("Plainff™ or “the Plaintiff™) brought suit against Defendant

Roben H. Peterson Co. (*Defendant” or “the Defendanc™) for parent infringement. A bench urial was

held July 29-31, 2002. Pursuant 1o Rule 52(a) of the Federal Rules of Civil Procedure, the Court

makes its findings of fact and conclusions of faw as follows:

.?\J

I. FINDINGS OF FACT
The Plaintiff Golden Bloynt, Inc. is the owner of U.S. Patent 5,988,159, assipned it
by Mr. Golden Blount, the named inventor for the pateat (hereinafter “the pateat,”
“the paicnt in suit,” or the “Blount patent™). The Plaiori{f sued Defendant for patent
minngement.
The ficid of the invention is fireplace bumers and associated equipment.
The Defendant alleges thar the pawnt is invalid under 35 U.S.C. 102 (1994} and 35
U.S.C. 103 (1994). The Defendaat also alleges that its accused structure docs not
infrinpe.
AT the time the patent issued, the Plaintiff’s commercial structure under the patent
had been marketed for approximarely six years, i.e., from about the ume Plainuff
originally (iled its pateni application. Iis sales grew significantly and it is 2

commercial success.

-1-
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5. Defendant is unable to establish when it commenced design of its accused structure,
bur it was long after the Plaintiff placed its device on the market. Thereis a lack of
explanation of why the first marketed accused strucrures were not fabricated and
placed on the market uatil afier Plaintiff's device had eswablished a market. Also
therc is no showing that the Defendant’s device went through any significant design
or development. The Defendant's structure is very similar to Plainuff's. The
foregoing gives inference of copying.

6 There had been a need for a bumer device to give the appearance of the buming of
natural logs by creating an ares of subdued flames out from of the artificial logs, and
10 create the appearance of fiery hot embers our front, as would be present with the
buming of real lags. The need for such a burnér device to enhance the artificial
fireplace’s operation had existed for long before the invention occurred. The
patented device met the aforementioned need.

7. The prior art relied on by the Defendant does not show the same concepis that the
Plaintiff's claims include, end proof of the actual existence and/or sales of the pnor
artrelied upon is lacking, as noted below.

8. A recent sketch, made long after the parent was filed, was made 1o illusuate that
which Defendant is rying to establish was prior art in the cighties. Defendant says
it went off the market long ago. The skeich was made lang after the fuct, to illustrate
a device allegedly made public or sold by a third party in the eighties. The recent
skerch was made with the inputs and assistance of the Defendant’s personnel.

9. The alleged prior art, shown in the sketch, was not sufficiently proved 1o consider it
as meeting the standard of being shown “by clear and convincing evidence ™ Even
if it did, it was for quite a different purpose than the paienyed deviee, and further, the
cnd usc has not been shown.

10.  Tuming to the evidence of burner configurations of Production No. 33 and
Production No. 34, again their existence, their use, and their actusl sale or marketing
isvague The Defendanys say the alleged structures were not marketed (or not further

sold) since around 1990. The only evidence offered were sketches of uncertain

22-
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11.

12.

13.

15.

15.

16,

17.

From-US DISTRICT COURT 2147532268 T-022  P.004/008  F-214

o ®

origin. Also, if these devices were viable prior art, it would seem that Defendant
would have usod them w compete with Plaintff, rather than market the copycar
structure presently sald.

The main tube and the auxiliary rube of Production Nos. 33 and 34 are of the same
diameter and on a veriical level. No support means is provided or suggested.

For the foregoing reasons, thus Court finds that the evidence pcrfair;ing 1a the elleged
prior ant of Production Nos. 33 and 34 fails to establish by clear and convinaing
evidence their prior use or sale. Fumhermore, this Couorr finds that there are
substantial differences between the alleged devices of Production Nos. 33 and 34 and
the Plainuff's device, particularly in the level of skill in the arr.

The other alleged artoffered by Defendantis not nearly as similar as Producuion Nos,
33 and 34, and each fail 1o show significant pertinence.

There are 12 claims in issue. They are claims 1, 2, 5,7-9, 11-13 and 15-17. Claims
} and 17 are independent claims. All other clauns at issue are dependent on Claim
1, that is, they refer 10 another claim as & beginning paint of the structure they claim.
As g manrer of law, the Count must canstrue the claims before literal infringement of
the accused strucrure may be addressed. Claims construction is addressed in the
Conclusions of [.aw section inffa.

Applying the claim construction referved 10 in the Canclustons of Law, this Court
finds there is: (1) literal infringement of independent Claim 1; (2) literal infringement
of Claim 17; and (3) literal infringerent of dependent Claims 2, 5, 7-9, 11-13, and
15-16.

This Court notes that an independent valve, such as cach residential fireplace has, is
absent from the structure sold. However, the parties previously stipulated in effect
that the Defendant’s structure is used in the environment of the valve already being
used in the standard fireplace serup. Everything else is provided by Defendant (and
by Plainiff) vo the ultimaie cusomer, nommally through a dismributor. The evidence
is that there is no other use for the patented structure. {1 is sold with knawledpe that

it will be used as per its intended usc in a gas fireplace with artificial logs. Itis aot

-
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a staple article of commerce. Cerainly it is 8 most significant part of the patented
product, in fact, essentially all of it Hence if these is nat element by element literal
infringement, there is contribwiary infringement. 35 U.S.C. 271(@) (1994).

18 This Court further finds that the Defendant advertises and provides instructions, such
that the installer or the ulimate customer following the advertising and insqucrons
provided by Defendant will constitute infringement. It 35 further found that
demonsmarions and sales meetings are held where distributors are shown how to
practice the patented invention with Defendant's equipment. The dismbutors pass
this on to customers and to installers. By this conduct, Defendant induces
infringement pursuant 1o 35 U.S.C. 271(c) (1994).

19.  Tn the altermative to liferal direct infringement, elements of the claims in suit are
present in the accused structure. In each instance, clement by element, and also
considering the accused structure as a whole, there is insubstandal differences from
the Defendant’s accused swucture and the claims at issuc. Morcover, element by
element, and as a whole, the accused structure does the same thing (the same
function) in the same way 10 give the same result, constituting infringement under the
doctrine of equivaleni.

20. Afterthe Defendanrreccived acease and desistletter, an attomacy (Mr. McLayghlin™
or “anorney Mclaughlin™) was called by phone 1o seek some advice. Mr.
Mcl.aughlin was provided only the lener and some advertising brochures or papers.

Mr. McLaughlin was not asked for an opinion in the real sense of the word, but was
told by Mr. Bortz (“the Defendant’s executve™ or “Mr. Bort2”) that things very
similar to the patented struciure had existed in the past as early as the eighties. The
only advice given by the anomey was that, if that were so, some of the claims would
be invalid, depending on just what the prior arnt devices were, and that he would not
have 10 be concermed about those claims.

21. Auarney McLaughlin was noy even provided with the Defendant’s accused device
at that time, nar any alleged prio art. He was never provided the accused device

until long after his ore} opinion was given and after suit was filed.

4-
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22.

23.

26.

In the final analysis, the only opinion given was oral and it was based on some
sketches provided that did not include information or details of when they were sold
or made available to the public, nor any aspect of their autheniicity, detail or history.
The art provided 10 the anomey clearly did not render the patent claims invahd.
The oral opinion, rendered mote than a year after the first cease and desist lenter and
even after st was filed, did not inform the client thai there was no estoppel during
prosecution and that the doctrine of equivalents would have to be dealt with. It is
uncertain haw far the oral opinion went, bur it was meager.

The Defendant’s exscutive did get what he asked for, a statement thet there was no
infingement. The Defendant's apparent desire was to avoid paying altorneys fees or
increased damages, and this appears 1o have been the sole reason for consuliation
with counsel, as shown both by his testimony on why he consulied Mr. McLaughlin
by phone and also by Mr. McLaughlin's testimony as to the stated reason for the
consuliation.  Note thar at no me before his deposition was taken, did the
Defendant’s executive Mr. Bortz ever have a face-to-face meering with Mr.
McLaughlin concerning the cease and desist lener, even though he and Mr.
McL aughlin were both in Chicago and had offices anly a shor distance apart. Never
before Mr. Bonz's deposition was there an accused structure shown w Mr.
MclL.aughiin. While some advenisements of Defendant's structure were shawa,
detailed drawings were not provided 1o attorney McLaughlin. Thus, he never had a
full picture of the accused strucnre. For example, his iestimony as 1o whether o1 not
his auxiliary burner was below the main burner shows thar, even then, he had not
been able 1o undersiand pertinent points of the accused siructure.

This Court finds that the Defendant merely went through the motion of obtaining an
opinion io protect itsell and that it did notacquire a timely, wellconsidered opimon
This Court also finds that the Defendant knew it was being very casual or cursory
concerning the opinion and thar the Defendant surcly knew that its opinion was
insufficient.

As a finding of fact, 1t is found thay the conduct above is wilful.

5-
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Itis found that the following factars exist in the present case: (1) demand for the

patented product; (2) absence of acceprable non-infringing substitures; (3)
manufacturing and marketing capability to exploit the demand; and (4) the amount
of the profit it would have made. These are the factars that are referred ta in the case
of Panduir Corp. v. Siahlin Bros. Fibre Works, Inc., 575 F.2d 1152, 1156, 157
U.S.P.Q. (BNA) 726 (6th Cir. 1978). ) )

Log sets and grate support mcans are included in the computation of lost profits.
This takes into consideration Claim 13 as well as considering the convoy of the log
sets together with each auxiliary bumer unit. The individual bumeT units are often
sold elone 1o distributors, but the distributors ulitmately sell these wath a log set.

1. CONCLUSIONS OF LAWY

The Plainiiff owns all right, title and interestin U.S. Patent No. 5,988,159, including
the right 1o suc and recover for past infangement.

Claim interpretation applied by the Court is focused on a paragraph by paragraph
analysis of each claim in suif, with those paragraphs not believed 1o require any

comment for interpretation being marked such:

CLAIM It
a) The preamble requires a pas environment as opposed 0 & wood
burning environment;
b) The 1erms used herein are self-explanatory;
c) The word coals is meant to cover the secondary coals bumer
¢clongated wbe that is designed or adapied to make the coals or
embcrs ephanced in appearance;

d) The elongated primary bumer tube js held up by the side of the pan
through which the elongaed primery bumer tube exteads. The
elongated primary burner tube is at & raised level with respect [o the
secondary coals bumer elongated wbe (e.g., with respect 10 the

centerline).
e) The terms used herein are self-explanatory;
) The 1erms vsed herein are self-explanatory;

) The valve is located between the connection o the elongated primary
bumer tube and the connection to the secondary coals bumer
clongaied tube;

h) The gas flow contrel means is the common valve in every gas fed fire
place.

= JT-APP 0547 _ __
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CLAIM 2:  The werms used herein are self-explanajory.
CLAIM §:  The werms used herein are sclf-explanatory.
CLAIM 7:  The terms used herein are self-explanarory.
CLAIM 8- The terms used herein are self-explanatory.
CLAIM 9:  The terms used herein are self-explanatory .
CLAIM 11: The terms used herein are self-explanatosy.
CLAIM 12:  The remms used herein are self-explanatory.

CLAIM 13:  The valveis lacated between the conneciion to the elongated primary
bumer twbe and the connection 1o the secondary coals bwmer
clongated tube;

CLAIM 15:  The terms used herein are self~cxplanatory.
CLAIM 16:  The terms used herein are self-explanatory.

l CLAIM 17 Away from includes any direction that does not inelude a horizonral
component pointed toward the vertical plane of the fireplace opening,
with the exceprion thart the plusality of pas discharge ports should not

l point subsiantially vertically upward because sand and embers may
fall therein.

' 3 1J.5. Parent No. 5,988,159 is infringed literally, and, in the alternative, through
' inducement and contributory infringement by Defendant. 35 U.S €. 271(b)-(c)
(1994). Aay one of these makes Defendant liable as an infringer.
4. There 15 ro prosecution hisiory estoppel, per the admission of the Defendant's
counsel when under oarh. .
' 5. The infringement accurs through the doctrine of equivalens if nat directly and/or
lileraily. based on the facts found refating 10 equivalence.
| 6. The alleged prior uses, sales, and other art do not render any of the claims in suit
invalid as anricipated under 35 U.S.C. 102 (1994), nor make any in suit obvious
under 33 U.5.C. 103 (1994).
7. The claims of the patent are valid.

.-
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11.

Damages are awarded to Plainuff from Defendant, from the ume Defendant received
notice under the law through its receipt of Plaintiff’s notice letier on December 10,

1999
The Panduit factors are mel.  Thus, compénsatory damages include lost profits,

which include convoyed items thar interact and are essential 1o the operation of the
parented subjecy matter Panduir Corp. v. Stahlin Bros. Fibre Works. Inc., S75F.2d
1152, 197 U.S_P.Q. (BNA) 726 (6th Cir. 1878). See also, Sraze hutusiries v Mor-Flo
Industries. Inc., 883 F.2d 1573, 12 US.P.Q.2D (BNA) 1026 (1983) or Rue-Hite
Corp. v. Kelley Co., 56 F.3d 1538 (Fed. Cir. 1995). The 10tal damages are $435,007
This Court finds that the infringement of Defendant was willful. Therefore, damages
are wipled under 35 U.S.C. 284 (1994).

Thisis an exceptional case under 35 U.S.C. 285 (1994), and reasonable attorneys fees

are awarded Plaindff.
Al of the findings of fact and conclusions of law swated abave are hereby

incorporated together with the usual rule in patent infringement cases, thar
infringement causes irreparable harm and will be abated. Therefore, an injunction

is granted apainst Defendant.

1. CONCLUSION

Based on the foregoing Findings of Fact and Conclusions of Law, this Court finds for the
Mainuff. Plaiogiffs request for igunciive relief is GRANTED.

IT 1S SO ORDERED.

NORTHERN DISTRICT OF TEXAS

~JT-APP 0549

| I

N S B

..‘

1



LLOCKE LIDDELL & SAPP 1.p

2200 Ross Avanux ArTomwars & Counserons . .A2rq) 7408000
Scrrx 2200

Fax: (214) 740-8800
Dattas Texs 752016776 AUSTIN « Davtas « Houston » Ngw Orezans worw lockeliddell com
Writer's Direct Dial

214-740-8730
email: Mtucker@lockeliddell com

December 10, 1999

CERTIFIED MATL — RETURN RECEIPT REOUESTEi)

President

Robert H. Peterson Company
14724 East Proctor Ave

City of Industry, CA 91746

Re.:  United States Patent 5,988,159
Our File: 09842/60434

Dear Sir:

Our firm represents Golden Blount, Incorporated. On November 23, 1999, United States Patent
5,988,159 was issued by the United States Patent and Trademark Office. Golden Blount, Incorporated is
the exclusive licensee of the patent. For your information, we are enclosing a copy of the patent,

Our client has informed us that your company is marketing a device that is substantially similar to
the burner assembly that is claimed in each of the claims of the subject patent.

The purpose of this letter is to place you on notice of the issuance of the patent and to inform you

that our client has instructed us to take whatever steps are reasonable and necessary to prevent infringement
of the patent.

Please let us know your intentions regarding the continued sale of your products vis-a-vis the

subject patent. Since time is of the essence in protecting our client’s rights, we expect to hear from you no
later than January 14, 2000.

Very truly yours, T -
LOCKE LIDDELL & SAPPLLP
2 . ' ‘
A, L Seecber s
L. Dan Tucker
LDT/lu
Enclosure

c: Golden Blount 00G4iz21

09842:60434:DALLAS:662921.1
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IN THE UNITED STATES DISTRICT COURTc i 5 oL 1|
FOR THE NORTHERN DISTRICT OF TEXAS m TR
DALLAS DIVISION S
‘ A
AUG 22 200
GOLDEN BLOUNT, INC.,, ) _ — i
) ¢ |
Plaintiff, ) M S
) L L
v. ) Civil Action No.: 3:01-CV-0127-R I
)
ROBERT H. PETERSON CO., - )
}
Defendant. )

PETERSON COMPANY’S SECOND MOTION TO AMEND FINDINGS OF FACT,
CONCLUSIONS OF LAW AND JUDGMENT UNDER RULE 52(b), OR, FOR NEW
TRIAL UNDER RULE 59(a),FEDERAL RULES OF CIVIL PROCEDURE

In accordance with Rules 52(b) and 59(a), Federal Rules of Civil Procedure, Defendant
Robert H. Peterson Company respectfully moves this Court for:
1. an amendment to the Findings of Fact, Conclusions of Law and Order, all
dated August 9, 2002, to deny any damages to Plaintiff Golden Blount,
Inc. because of: (a) the improper admission of opinion testimony 1n
violation of Rules 602 and 701, Federal Rules of Evidence; and (b) the
absence of any competent evidence of either lost profits or reasonable
royalty damages; or
2. for a new tnial on the same grounds.
A Memorandum of Law in support of the present Motion is submitted simultancously

herewith.
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IN THE UNITED STATES DISTRICT COURT )
FOR THE NORTHERN DISTRICT OF TEXAS ' T
DALLAS DIVISION Y-
GOLDEN BLOUNT, INC,,
PlaintifT,
v. Civil Action No.: 3:01-CV-0127-R
ROBERT H. PETERSON CO.,

Defendant.

e Nt e N e S e N S

MEMORANDUM OF LAW IN SUPPORT OF PETERSON COMPANY’S
SECOND MOTION UNDER RULES 52(b) AND 59(a),
FEDERAL RULES OF CIVIL, PROCEDURE

Defendant Robert H. Peterson Company (hereinafter “PETERSON CO.”) respectfully
submits this Memorandum of Law in Support of its First Motion under Rules 52(b) and 59(a),
Federal Rules of Civil Procedure.

I. BASIS OF MOTION

On July 29,2002, Plaintiff Golden Blount, Inc. (hereinafter “BLOUNT, INC.™, clicited
tesimony from Golden Blount regarding what Mr. Blount knew of the way PETERSON CO.
sales were conducted. No independent expert testimony was presented. Instead, Plaintiff
attempted to elicit testimony from Mr. Blount that every time a PETERSON CO. accused Ember
Flame Booster was sold, it was accompanied by a complete log set including logs, a grate, and a
primary burner unit, using Plaintiff’s Ex. 18 created by Mr. Blount himself. (Ex. I, transcript,
p-68 1.15-17). PETERSON CO. objected to this testimony, stating that Blount had not been
qualificd as an expert witness to render testimony regarding how the PETERSON CO. accused

product 1s sold. Mr. Blount was not identified as an expert witness, no expert report was

'y
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prepared, and Mr. Blount was not permitted under the Federal Rules of Evidence to offer
testimony in an area in which he has no expertise or knowledge of any underlying facts. The
issue regarding damages from the “‘convoyed” sales of other fireplace burner components,
succinetly stated, is dependent on how the PETERSON CO. sells its unit. (Ex_1, trial transcnpt,
p- 68-75). “ -
The Court erroneously overruled PETERSON CO.’S objection. (Ex. 1, p.73). After
further objection was made, the Court stated that Mr. Blount would be subject to cross
examination, and permitted Mr. Blount to centinue his testimony (Ex. 1, p. 75). Under the
Federal Rules of Evidence, it was error to permit him to give those opintons. These problems
cannot be cured by cross examination.
The issue regarding damages from the “convoyed” sales of other fireplace burner
components, succinctly stated, is dependent on how the PETERSON CO. sells its umt. (Ex. 1,
trial transcript, p. 68-75). On cross examination, the following questions and answers regarding
Mr. Blount’s knowledge of the PETERSON CO. sales were elicited:
Q. And you have no knowledge whatsoever as to how Peterson’s distributors sell
their products, do you?

A. Well, they sell them through their sales companies and their - - dealers. Beyond
that [ can’t say very much about their operation.

Q. Right. And you don’t know how many of the Ember Flame Boosters are sold as
retrofits? And by retrofit I mean sold separately to be put on fireplaces - -

A 1 have no way of knowing that.

Q. You have no idea how many Ember Flame Boosters are sold separately and alone
to people who want to retrofit their fireplaces with an Ember Flame Booster as

-2
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compared to those who are buying complete units, do you?

A I do not have that information.

Q. So the figures you presented here in Court are nothing more than your assumption
that every one of the PETERSON CO. Ember Flame Boosters is sold with aG-4
Burner and Pan and Log set, and you have no idea whether that, in fact, is true or

not?

A. I do not know ifit’s a fact. (Ex. 1, p-138-39).

Similarly, BLOUNT, INC. elicited testimony from Charles Hanft, a distributor of
BLOUNT, INC. products, that 39 out of 40 customers of the BLOUNT, INC. patented CEBB
Bumer would also purchase a complete log sct. (Ex. 1, p. 160). However, under cross
examination, Mr. Hanfl testified that he has no knowledge whatsoever as to how PETERSON
CO. products are marketed. (Ex. 1, p.164).

Messrs. Blount and Hanft were the only witnesses BLOUNT, INC. presented in support
of its claim for damages based on the “convoyed” sales of the entire fireplace bumer unit.

Morcover, Plaintiff BLOUNT, INC. failed to present any evidence at trial that the
accused PETERSON CO. Ember Flame Booster is in direct competition with BLOUNT, INC.’S
CEBB Bumer. No testimony, expert or otherwise, was presented that the parties are in direct
competition, that identified markets where direct competition takes place, or that BLOUNT, INC.
would have made the sales not only of the accused Ember Flame Boosters but also of the log sets
which form the basis for the overwhelming portion of Plaintiff BLOUNT, INC.’S damage claim.
No evidence whatsoever was presented to the Court by anyene at trial on these topics. A

In contrast, Tod Corrin, PETERSON CO.’S Senior Vice President and an employee since

-3-
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Under well established case law, in order to recover lost profits as opposed to roy;ﬂties, a
patent owner must prove a causal relationship between the infringement and its lost profits. The
patent owner must show that “but for” the infringement, it would have made the infringers sales.
Bic Leisure Products V. Windsurfing International, Inc. 1F. 3° 1214, 1218(Fed. Cir. 199>3)A An
award of lost profits may not be speculative. The patent owner must show a reasonable probability,
that absent the infringement, it would have made the infringers sales. Water Technologies Corp. v.
Calco Limited 850 F. 2™ 660, 671 (Fed. Cir. 1988) cert denied 488 U.S. 968, 109 S.Ct. 498 102
L.Ed. 2™ 534 (1988).

According lo the cross examination testimony of Messrs. Blount and Hanfi, they knew
nothing about how PETERSON CO. markets its product, or how many customers purchased the
accused Ember Flame Booster as a retrofit withouw! purchasing a log set (Ex. 1, p, 138-139).
Furthermore, there is nothing in the record to establish that “but for” PETERSON CO.’S alleged
infringement, customers would have purchased BLOUNT INC.’S CEBB unit. As a consequence,
there is simply no evidence in the record to sustain an assessment of damages based on lost profits
of either the accused Ember Flame Booster or the ‘‘convoyed” log sets which comprse the
overwhelming majority of the damages assessed against the PETERSON CO.

Moreover, Plantiff BLOUNT, INC. put no testimony whatsoever into the record regarding
the alternative damages theory of reasonable royalty under 35 U.S.C. Section 284. BLOUNT, INC'S
failure to present such evidence is fatal to any altemative claim for damages. As the Court of Appeal
for the Federal Circuit in Lindemann Maschinenfabrik Gmbhv. American Hoist and Derek Company
985 F. 2™ 4102,4107 (Fed. Cir, 1990) held:

The statute [35 U.S.C. Section 284} requires the award of a reasonable royalty, but

to argue that this requirement exists even in the absence of any evidence from which

a court may derive a reasonable royalty goes beyond the possible meaning of the
G-

. J_T'APP' 0558. -




statute.

Having failed to present any evidence on the issuc of reasonable royalty, BLOUNT, INC. is
precluded from prescnting any evidence or soliciting any finding of what constitutes a reasonable
royalty from this court. ”
1II. CONCLUSION

BLOUNT, INC. has failed to present any credible evidence admissible under the Federal
Rules of Evidence regarding the issue of lost profits. Additionally, BLOUNT, INC. has failed any
evidence on the issue of reasonable royalty under 35 U.S.C. Section 284.

For the above stated reasons, the PETERSON CO. respectfully moves the court, pursuant
to Rule 52(b), to amend the Findings of Fact and Conclusions of Law, and the accompanying Order,
to delete any assessment for damages based on infringement of BLOUNT, INC.’S ‘159 patent-in-

suit. Since no damages were proven, the Court’s Findings of Fact and Conclusions of Law and

accompanying Order should also be amended to reflect that no trebling of damages is possible under
35U.S.C. § 284,
In the alternative, Defendant respectfully moves this Court for a new tnial under Rule 59(a)

because of the erroneous admission of Blount’s opinion testimony in clear violation of Rules 602

and 701, Federal Rules of Evidence.
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Respectfully submitted,
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1445 Ross Avenue
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Dallas, Texas 75202
Telephone: (214) 855-4500
Facsimile: (214) 855-4300

Dean A. Monco

F. William McLaughlin

WOOD, PHILLIPS, KATZ,
CLARK & MORTIMER

500 West Madison Streef

Suite 3800

Chicago, Illinois 60661

Telephone: (312) 876-1800

Facsimile: (312) 876-2020

Attomneys for Defendant Robert H. Peterson Co.
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if : IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

i GOLDEN BLOUNT, IRC. CIVIL ACTION NUMBER

(
Plaintiff, (
( .
VERSUS { 3:01-CV-127-R
(
ROBERT H. PETERSON CO. {
Defendant . { July 25, 2002

VOLUME 1 of 3
TRANSCRIPT OF TRIAL
BEFORE THE HONORABLE JERRY BUCKMEYER
UNITED STATES DISTRICT JUDGE

APPEARANCES:

For the Plaintiff: MR. WILLIAM D. HARRIS, JR.
MR. CHARLES W. GAINES
MR. GREG H. PARKER
j HITT, GRINES & BOISERUN
. 275 W. Campbell Road
Suite 225
Richardson, Texas 7575080
$72/480-8800

For the Defendant: MR. DEAN A. MONCO
MR. F. WILLIAM McLAUGHLIN
Wood, Phillips, Katz, Clark
and Mortimer
500 West Madison Street
Suite 3800
Chicago, Illincis 60661-2511
312/876-1800

MR. JERRY SELINGER

Jenkens & Gilchrist

1445 Ross Avenue

Suite 3200

Dallas, Texas 75202-2799
214/855-4776
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product, and we extend out our profit when we sell the
package, which is about the only way to know it's scld.
0 You believe this to be correct?

A Absolutely.

Q This is Exhibit 18. Let me take up a point with you. I
heard it said a while back that this was just an auxiliary
item and 5ust sold by itself. What do people do, swat flies
with it when they buy it or what?

A I don't know what they do in the California area, but
not any other area I know of. It's sold always to go with
the log set.

Q It just doesn't have any other use?

A I've never known of anyone selling an ember bed burner
by itself or for what reason they would buy one.

Q Isn't it fair to say in the final analysis every time an
ember burner is sold, it goes on a log set?
A I would say so, vyes.

MR. MONCO: Object to the question, Your Honor, as
calling for speculation as to how Peterson's products are
sold. I think this is all indicated here, and again we're
getting into the expert testimony opinion being rendered on
the subject this witness has no knowledge whatscever how well
the Peterson items are sold. So we would lodge an objection
on that basis.

THE COURT: Response to the objection.

JANET E. WRIGHT, CSR, RPR = -
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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l P ' BLOUNT - Direct -
o 69
'r 1 MR. HARRIS: Let me get this back on. Now.
l ' 2 THE COURT: Okay. Response to the objection.
: 3 MR. HARRIS: My response to the objection is, it
I 1 is so very clear that there's no possible other use for this
5 thing than to put on this assembly, that it's bound to go on
I 6 a log set every time one is sold. At least evéry time it's
7 sold by the distributor ultimately. It can go nowhere else.
l 8 Maybe that's an argument rather than him answering
9 a question, but he can verify, it seems to me. That's like
l 10 arguing with the law of gravity.
11 MR. MONCO: Your Honor, if I may have just a short
l 12 rejoinder on that. It's not a question of whether the
l o 13 Peterson's accused ember plan booster is used with a pan.
{';;"'g 14 The question here is, how is it sold? 1Is it sold as retrofit
I 15 unit in which case you're going to be selling approximately
16 20 dollar unit or are you attaching it with a pan, a main
' 17 burner, a log set and a grate? That is the issue here.
18 That's where these figures are coming from as opposed to
I 19 merely selling a 20 dollar item as priced here on this sheet.
20 And then what we would object to as far as Mr.
l 21 Blount rendering any opinion as far as how Peterson products
22 are sold in the marketplace. That's the underlying premise
. 23 of this entire Exhibit 18.
' 24 There's been no foundation laid this witness has
' 25 the capacity to know that. That's not the issue. The issue
i
JANET E. WRIGHT, CSR, RPR _‘T -
' FEDERAL DISTRICT COURT - DALLAS, TEXAS ) _;6#._ =-
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is, how is this document sold in the marketplace? Is it sold
individually or as part of the unit? That's what we object
to be as far as Mr. Blount giving any testimony on that issue
as far as how Peterson products are sold.

THE COURT: Okay.

MR. HARRIS: I have a little more to say.

THE COURT: Okay.

MR. HARRIS: It seems to me that what happened is
that the distributors buy this item because it helps them
sell the bigger item, the log item. There in the point of
this story, they show people both. And what happened is that
every time that one of the ember burners is sold, it gets
sold along with the log set. Does it help sell log sets?
Probably very much help sell the log set. That's why there's
a demand for it.

Do yoﬁ think that people buy these things, take
them home and install them themselves? The usual thing that
héppens is, as I hope we have other testimony on, but the
usual thing that happens is people make a selection and they
like the combination, but they still have a choice. You
understand my point.

THE COURT: Okay. 1 do.

MR. MONCO: Your Honor, if I'may, just a-short
rejoinder. As Mr. Blount has testified, the pan and the main

burner have been staple articles of commerce at least forty

JANET E. WRIGHT, CSR, RPR = JT-APP 0566
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1 years. People can buy these things as retrofits and put thg;
2 on pans they've already sold in which case there would be no
3 convoyed sales of the logs and the grate and the burner and
4 the pan that counsel is attempting to introduce here.
5 The issue is, how is the Peterson product sold?
6 That's what they have to establish in order for the plaintiff
7 to get the kind of damages they're claiming down here. There
8 is no:foundation. This witness is not qualified to testify
9 with regard to that, as to how Peterson product is sold in
10 the market. Counsel here is telling Your Honor how it's
11 sold. There is no qualification for that. This witness is
12 not qualified to be rendering expert testimony insofar as how
13 does the Peterson Company sell its accused unit.
14 That's why we cobject to this line of testimony.
15 Mr. Blount can testify as to how he sells his product, but
16 the basis of the damage claims here is they're claiming we
17 have sold Peterson Company's 3,689 units and it would have
18 sold accompanying with that the pan, the main burner, the
19 logs and the grate.
20 There's no foundation for that this witness can
21 testify About. That's our objection.
22 THE COURT: Okay.
23 MR. HARRIS: Your Honor, I would point out there's
24 an inducement case here, there's contributory case here,
25 there's claim 15 that includes the logs and everything else.

—

JANET E. WRIGHT, CSR, RPR - e .
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And we are in an area, of course, we're looking at what size
damages would be involved.

But it would be a travesty in my mind for somebody
to take a fairly inexpensive item and that made a big
difference and get away with doing that for nothing.

The one other thing I would say is that an
executive from Peterson has testified that that's meant to go
with the log, and every time you sell one of those here,

there's a log that gets used with it.

THE COURT: Okay .

MR. MONCO: Your Honor --

MR. HARRIS: I have that testimony in his
deposition.

MR. MONCO: Your Honor, the Peterson Company sells
this unit as an accessory. It's separately boxed, and it's
separately priced and sold to distributors.

The G core burn, which is a pan with a main burner,
that's the Peterson staple article. That's separately boxed
and separately scld. The logs are separately boxed and
separately sold.

Whether or not this is used on a burner is not the
issue. The issue that sustains this claim of nearly half a
million dollars of damages is how is the Peterson product
sold? 1Is it soiled as retrofit? 1Is it sold individually or

is it sold with all these other units?

JANET E. WRIGHT, CSR, RPR — JT-APP 0568 _
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i 1 And all we're saying, our objection is, that Mr. 2
2 Blount is not qualified to testify. There has to be a
3 foundation laid as to how this is sold. Mr. Blount is not
4 in a position by actual knowledge to know how Peterson
5 Company distributors buy and sell this product. That's what

6 they're saying.

If T bought a Peterson G 4 burner 10 years ago and
8 I've got it in my house. And I've got the grate and logs and
9 what not. I go to the fireplace store, see the accused ember

10 flame booster. I say, I would like to havé that. I should

11 buy that for approximately twenty dollars and bring it home

12 and put it omn.

13

Now the combination of all of that, agree on the

15 we're talking about here is damages, and the damages here is

16 a sale of the ember flame booster because Mr. Blount did not

17 obtain a sale that I bought ten years ago.

18 That's our point, Your Honor. 1It's the calculation
19 ot the damages here. The figure that is used here is grossly
20 inflated, and the focus here should be on the accused ember

21

flame booster, which is approximately a twenty dollar item as

22 stated in Mr. BRlount's own literature.

23 . THE COURT: I'm going to overrule the objection.

24 You may proceed.

25 MR. HARRIS: Fine. 1I've actually forgotten where

JANET E. WRIGHT, CSR, RPR —=
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I was.

Where was I?

THE WITNESS: Danged if I know. You lost me.

MR. HARRIS: I think we already had the testimony.
The question was whether the testimony was appropriate or
not.

THE COURT: Yeah. You were going over Plaintiff's
Exhibit 18 with him.

MR. HARRIS: Yeah. I would like to ask my friend
back here what the G 5 unit has on it.

THE COURT: Okay.

MR. HARRIS: Since we're cross examining each
other's lawyers. What's the G 5 unit?

MR. MONCO: G 5 unit, Your Honor, is a fully
assembled unit.

MR. HARRIS: He didn't say anything about that,
did he?

MR. MONCO: Your Honor, if I may finish.

THE COURT: Okay.

MR. MONCO: We have a G 5 burner that includes all
the logs ard the grate, so on. Your Honor, we have sold
about 10 of those units. That is not going to sustain this
damage figure. 99 percent of the accused sales here are for

the ember flame booster. 10, I mean literally 10 sales

comprising probably less than $3,000, $3,500 comprise the

JANET E. WRIGHT, CSR, RPR . - 570
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fully assembled unit.

That's behind our objection. That's behind this
whole -- what is being done here is an attempt to try and
state the Peterson Company sells their ember flgme booster as
part of a whole package. It sells separately packaged ember
flame boosters. It sales separately packaged G 4 burners.

It sells separately logs.

This is very critical about this point, Your Honor,
because it has to do with the whole scope of damages. And
there's no evidence this witness can present on that issue.
We would strongly object that this witness testifying and
speculating as far as what and how Peterson Company sells its
products.

THE COURT: The witness will be subject to cross
examination.

MR. MONCO: He will.

THE COURT: You may put on additional evidence in
this regard, also.

MR. MONCO: Thank you, Your Honor.

MR. HARRIS: Exhibits 15 A and 15 B and 19 A
through H all relate to the back up paper that goes to this
summary that we just talked about.

THE COURT: Okay.

MR. HARRIS: And so spare us, please. However, I

do want them admitted just in case somebody wants them some

JANET E. WRIGHT, CSR, RPR
FEDERAI: DISTRICT COURT - DALLAS, TEXAS =
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138

which 1s the accused product, the G 34 burner goes right up
to here where my hand is, and that's the.G 4 burner. And you
have all the attachments, which is the ember flame booster
and couplings?

A Yes.

0] Those are sold separately, and they're priced
separately, aren't they?

A That's my understanding.

Q Okay. BAnd you have no knowledge whatsoever as to how
Peterson's distributors sell their products, do you?

A Well, they sell them through their sales companies and
their -- to their dealers. Beyond that I can't tell you very
much about their operation.

Q Right. BAnd you don't know how many of the ember flame

boosters are sold as retrofits? &And by retrofit, I mean sold

separately to be put on fireplaces -- '
A I have no way of knowing that.

MR. MONCO: Your Honoxr, may I finish my question?
)\ I'm sorry I thought you had finished.
Q You have no idea how many ember flame boosters are sold
separately and alone to people who want to retrofit their
fireplaces with an ember flame burner as compared to those

who are buying complete units, do you?

A I do not have that information.
Q So the fiqures that you presented here in court are
. JT-APP 0572
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1 nothing more than your assumption that every one of the 122
2 Peterson Company ember flame boosters is sold with a G 4
3 burner and pan and log set, and you have no idea whethe£
4 that, in fact, is true or not?
5 A I do not know if it's a fact.
6 MR. MONCO: Your Honor, may have a moment please?
7 THE COURT: Yeah.
8 {Pause)
9 MR. MONCO: Your Honor, I just have a couple more
10 questions.
11 THE COURT: Okay.
12 Q Turning to Plaintiff's Exhibit 18, your third column
13 says, Golden Blount Inc.'s Cost. What comprised those costs?
14 A Materials, direct labor and indirect labor.
15 0 Materials, direct labor and?
16 A Direct labor and indirect labor.
17 0 Do you have anything on there for -- when you say
18 labor, what's direct labor?
19 .\ People actually doing the hands-on work.
20 Q The manufacturing part?
21 A And the indirect is for supervisor.
22 Q Okay. Do you have anything on there with regard to
23 costs for sales, the salesmen, saleswomen, who sell your
24 product?
25 A We have not had really sales reps out until this year to
JANET E. WRIGHT, CSR, RPR = ol
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could.

Q Okay. We've heard a lot of testimonyrand dialogue from
counsel regarding the way in which this burner is sold,
whether it's auxiliary or whether it's sold more times than
not by itself or with log sets. I would like for you to just
share with us your experience when you sell or how you sell
the burner.

n Thinking back over the years in terms of how they were

sold, if I sold 40 more CEBBs from this day forward, 39 would

go with a log set.

Q Wait, wait, wait. Hold on. 39 out of 40 would go with
logs?
A Yes. I'm giving you two and a half percent. Yes. 1In

other words, we will retrofit one. We can. We don't even
promote that.

Q Now wait a minute. So you don't have -- your experience
is that you don't have that many customers coming in and just
asking for the CEBB burner by itself?

A No, they're coming in shopping for a gas log, and when
they do that, they'll need a gas log as well. So that's one
of the reasons why that happens. They go with the front
burnexr.

Q Okay. I put the math to that, and that's about 90

percent of the time, then, you sell a set of logs with a

burner.

JANET E. WRIGHT, CSR, RPR =
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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explaining to me what a trial like this would be like. =
Q Now with respect to all of your testimony regarding the
fact that you sell 97 percent of burners with the CEBB
attachment. Do you recall that testimony?
A Yes.
0 Okay. And ALL of that testimony you're talking about is
your experience in selling the Blount unit, correct?
A This is correct.
0 You have not been speaking at all about how the Peterson
product is marketed, are you?
A I am not.
0 Okay. You don't have any knowledge with regard to how
distributors market the Peterson product, do you?
A No, but I don't think it would vary.
Q You don't know one way or the other?
A It's infinity.

MR. MONCO: Your Honor, we have no further
questions.

THE COURT: Thank you very much. You may step
down .

MR. GAINES: Just a minute, Your Honor.

THE COURT: Okay.

REDIRECT EXAMINATION
BY MR. GAINES:
Q Just one guick guestion, maybe a couple, maybe. We dig
JANET E. WRIGHT, CSR, RPR - . B
FEDERAL DISTRICT COURT - DALLAS, TEXAS . <~ JT-APP 0575~
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CORRIN - Direct R

VOL. ITI 17¢

that’can be retrofitted to existing G 4 burner systems or
could be sold as an accessory to go with a new sale.

Q Let me just ask you this question. You've been with the
pPeterson Company since 1979. Approximately how many G 4
burners has the Peterson Company sold throughout the United
States since 18797

A I'm not sure. Thousands and thousands, hundreds of
thousand.

(9] Hundreds of thousands?

A What.

Q I'm sorry. You said hundreds of thousands?

A Yes.

Q mnd when you say retrofit ember flame booster, what do
you mean by that?

A Well, the ember flame booster is an accessory. It comes
in a separate carton. Many of the dealers actually sold to
it people who had previously purchased G 4 burner systems and
had those installed. It was a way to get the consumer to
come back into their store to buy more products.

0 and can you turn to Exhibit D 34 and identify that,
please?

A Yes. That's the installation instructions for a
Peterson Real-Fyre ember booster.

Q And do the instructions -- how does the Peterson Company

- who receives these instructions?

JANET E. WRIGHT CSR,RPR
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VOL. II 177

A These would be packed in with each box, each ember flame
booster in the carton. So the consumer would receive them
ultimately after they have purchased the product.

Q If you would, please, I would ask if you would turn to
Evhibit D 55?2

A Yes.

Q And could you identify Exhibit D 55, please?

A D 55 is a catalog sheet that we have that shows a lot of
accegsories that the Peterson Company offers to basically as
add-on sales for someone that was buying Peterson gas log
set.

0 Now how are these accessories sold by the dealers to
your knowledge?

A In general, as I say, it's an add-on sale. Once they've
made the gale and had someone that wants to buy a Peterson
log set, then this is an opportunity for them to sell pine
cones or wood chips or lava granules or lava coals to be

added to the sale just to boost the amount of the sale a

little bit higher.

Q Are you familiar with the term, after-market?

A Yes.

Q What is after-market in the context of these?

A Well, after-market I think we probably refer to it as

retrofit here. It's to get someone to come into the store to

sell accessories to them to improve their fireplace.

JANET E. WRIGHT CSR,RPR —=
FEDERAL DISTRICT COURT - DALLAS, TEXAS -
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VOL. II 178

1 Q To your knowledge do customers who purchased an_original
2 gas log set G 4 set come back in to ﬁurchase, let's say, new
3 logs over a period of time?
4 A Yes, they do. Even though our logs are warranteed for a
5 lifetime, we have people that want to upgrade to the newer
6 style logs or newer design of logs. Our dealers are
7 constantly trying to promote to satisfy customers to come
8 back into the store.
9 Q Would what you just said also apply to how the ember
10 flame booster is sold?
11 A Yes, it would. I know of several dealers who actually
12 promoted it that way when we came out with it.

:’?é 13 o) In what way to your knowledge did they promote it?

e if

ko 14 A They promoted it to the previous customer to come back
15 into the store to buy the ember booster. They said Peterson
16 has come out with this new item gives you more front flame
17 and enhances your log set. 'In fact, they also would sell new
18 ember and pine -cones or wood chips at the same time.
19 0 Now I think you -- I believe your testimony was you said '
20 the ember flame booster is packaged separately. The ember
21 flame booster is intended to be used with the G 4 burner,
22 correct?
23 A Yes, that's how it‘*s designed.
24 Q G 4 burner stands separately itself?
25 A Yes. The G 4 burner is separate from the logs.

&

JANET E. WRIGHT CSR,RPR 'i.JT-l;PP 0580 - ___—
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' 1 Q Okay. And what is a G 5 burner?
2 A A G 5 burner is very small. G 4 only it has all the gas
l 3 connections and valves preassembled by us at the factory.
4 ‘Has BANSI standard approval by CSA on that burner.
l 5 Q That's ANSI. T think that's A-N-S-I?
6 A Yeah, it's American National Standards Institute. It's
l 7 a group that sets standards for different kinds of products,
8 all different kinds of products from child car seats to, you
I 9 know, gas log sets.
10 Q And I think you also touch the -- 1s it CSI?
l 11 A CSA is the current standard testing agency that we use
12 at the Peterson Company. It's Canadian Standards
I n‘t% 13 Association, I think it is.
- 14 Q In a G 5 burner set, is an ember flame booster included
l 15 in that?
16 A Not in most of them. It can be requested by the dealer
l 17 or distributor to have us preassemblé a front flame embér
18 booster on to a G 5 log set. But most of the G 5s do not
l 19 have them on. We've sold very few with ember boosters on
20 them.
l 21 Q I next ask you, if you would, please, tco turn to
22 Exhibit D 537
| 23 A Yes.
24 Q And what is Exhibit D 537
' 25 A It's a list of the ember boosters sales that we've had
] ©
I JANET E. WRIGHT CSR,RPR —=_ 5. . C e
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VOL. ITI 18

third valves in series flow, no, it is not correct.
0] How long have you been putting secondary valves in
series flow since becoming involved in fireplace industry?
A Probably the first time I did it was '83.- It-was fairly
common practice between '83 and roughly 19590, at which time
the codes changed to require safety pilot kits on both the
second and any additional burners. And that kind of stopped
directly, the type of application shown in A and B.
0 Now switching subjects for a moment, Mr. Dworkin, you
said that you have retail shops and wholesale shops. Could
you generally describe for the court when a buyer comes in to
buy a fireplace set, what is a buyer looking for?
A That's usually the first thing we try and find ocut. In
our retail shops we've trained ocur people, and our people are
asking questions, they're trying to find out what the buyer
is looking for.

Somebody comes into the shop and they say they want
gas logs. Many times they don't really want gas logs, and we

can perhaps sell them an insert, which is several times the

.price of gas logs. We're looking for what does the customer

want .

So the first thing we would do is ask the customer,
do you really want gas logs? What are your uses? Are you
looking for primarily heat or primarily aesthetics. If

they're look are for primarily heat, then we're going to look

-
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VOL. TII 19

for fireplace insert. It may be gas fired insert, but it's
fireplace insert. If they're looking primarily for
aesthetics. No, I'm having a party in three weeks, and my
wife likes to have a fire every now and then. - Or the wife
comes and says, I'm just tired of my husband burning wood, at
that time we will sell them gas logs. Gas log are primarily
an aesthetic product.

Q Now I think you refer to a two step distribution, and
could you describe what a two step distribution is and maybe
contrast it with what a direct distribution system is?

A We are true two step distributors. Fire Side, which is
now called Fire Side New Jersey or Summit Fire Side is a true
two step distributor. The manufacturer makes the product,
ships us boxes. We are a large warehouse. They are 33,000
square foot warehouse. We warehouse that product.

We have two trucks run five routes delivering
throughout the state of New Jersey on a weekly basis. 8o our
dealers in the state of New Jersey know that on a given day,
our truck is in their area. If they order up to noon of the
day before, sometimes even two or three o'clock the day
before, the merchandise they're asking for will be on the
truck, and we will deliver to them.

So we're warehousing as an intermediate warehouse,
that's two step. A direct distribution, which is not as

common in our area, direct distribution is where the

JANET E. WRIGHT CSR,RPR = s
FEDERAL DISTRICT COURT - DALLAS, TEXAS
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1 manufacturer -- let me rephrase that. Direct distribution is
2 where the retail store has large enough storage facilities or -
3 warehouse facilities to bring merchandise direct from the
4 manufacturer, act as their own warehouse, and then sell it.
5 So the merchandise is leaving from the manufacturer directly
6 to the retailer.
7 Q When a customer comes in and if after you've determined
8 what they want and let's move this instead of the parties o
9 that are seeking fireplace to provide heat and go to cone that
10 provides the aesthetics, which is the fireplaces we've been :
11 talking about in this case.
12 Based on your experience, what drives the sale or
. 13 what drives the purchase that the customer is going to make?
ﬂ wﬁ 14 A The look of.the product. Gas logs are, as I said
15 before, an aesthetic product. &and it truly is. What does
16 this product look 1ike? In our store we have, I believe,
17 five gas loyg fireplaces, probably six or seven gas fireplaces
18 because we're also very large full fireplace dealers. é
19 The gas fireplaces will be different styles of
20 logs, different styles of configurations so that the consumer
21 can select what appeals to them aesthetically.
22 0 Now when you're displaying your fireplaces to the
23 customers, are the fireplaces on or off or both or how does
24 that work?
25 A Generally we'll have one or two fireplaces on. We

JANET E. WRIGHT CSR,RPR = JTAPP 0586 -
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generally won't be spending the gas for all of the fireplaces
on. The consumer may or may not see a given gas log set
burning when they first walk up to it. We will ignite them
and let them look at them both burning and not burning.

o] In your experience how much useage or how often is a gas

fireplace actually on based on your interaction with your

customers?

A Gas fireplace or gas log?

Q Gas log. I'm sorry.

A 20 percent of the time. 80 percent of the time is
pretty much off.

Q Okay. How would you describe the quality of the gas

logs which are manufactured by Robert H. Peterson Company?

A I believe that the quality of the gas logs manufactured

by Robert H. Peterson are of the highest quality. We've been
representing them for over 20 years. They've been in
business for well over 40 years.

The primary reason for their success, I believe --
and this is just my opinion -- is the look of the log. It is
a hand painted log. It is highly detailed. Some people say
it's a work of art.

Q And getting back to when a customer is making a sale.
What is it that will actually drive the sale to completion?
What is the customer based on your interaction with your

customers, what is the customer really looking for when they

-
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come in with regard to the purchase of a gas log fire set?

A They want a gas log fire set that meets their aesthetic
requirements. They're looking at a look. They want the look
both burning and non-burning.

Q wWhy would they want to look at it when it's non-burning?
A As I said before, about 80 percent of the time the
fireplace is just sitting there with the gas logs in it.

That 's where Peterson details its logs as much as they do.

MR. MONCO: May I have a moment, Your Honor,
please?

THE COURT: Yeah.

THE COURT: Thank you.

(Pause)

MR. MONCO: Your Honor, we have no further
questions.

THE COURT: Okay. Cross examination.

MR. HARRIS: We're bargaining around for a piece

of paper, Your Homnor.
THE COURT:  Okay.

CROSS-EXAMINATION

BY MR. HARRIS:
e} In the meantime, I'm sure you know my name is Bill

Harris, and 1 learned that I believe you'xre Mr. Dworkin,

correct?
A Yes.
JBNET E. WRIGHT CSR,RPR - JT-App 0588
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GOLDEN BLOUNT, INC,,

Plaintiff,
Civil Action No.

3-01CV0127-R
ROBERT H. PETERSON CO.,

Defendant.

<
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PLAINTIFF, GOLDEN BLOUNT, INC'S MOTION AND BRIEF TO INCLUDE
UPDATED DAMAGES AND PRE AND POST JUDGMENT INTEREST

For good cause shown herein, Plaintiff moves the Court to include any increased damages
based upon Defendant Robert H. Peterson's previously unreported sales of its infringing ember

boosters and related products. The Plaintiff further moves the Court to provide Plaintiff pre and post

judgment interest on this increased damage amount.

A. Increased Damages

i

i

i

i

1

1

i

I Plaintiff moves this Court to increase the damage amount awarded in this Court’s Judgment
rendered on August 9, 2002, to include Defendant’s unreported sales of the infringing device from

l Defendant's last reporting of Aprif 30, 2002, to the August 9, 2002, Judgment date. The facts of the
case support such an increase. The documents of record demonstrate that Defendant's sales figures

l fail to account for the time period between May 1, 2002, and the date of the Judgment. (See,
Plaintiff's Exhibit 17, including bates numbers 00051-00053 and 000122, which are included herein

l as Exhibit A)

As this is a post-trial motion, this Court has already found Defendant liable for infringing

l United States Patent No. 5,988,159. Further, this Court has already defined the method byA which

1

i

i

1

damages will be calculated. Accordingly, the only issue that remains for this Court to determine is

—~ JT-APP 0589
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the actual number of infringing devices Defendant sold, up and through the August 9, 2002, Jﬁdg;nenf

date, il

Counsel for Plaintiff proposes two feasible methods that might be used for determining the
updated number of infringing devices Defendant sold. First, the Court may allow fora specified time
period to allow Defendant to supplement its sales figures for the peniod spanning from May 1, 2002,
to August 9, 2002. This method, however, assumes that Defendant will supplement its sales figures
in a reasonable amount of time. As supported by Plaintiff and Defendant's prior correspondence and

discussions {attached hereto as Exhibit B), Defendants have been less than forthcoming in updating

their sales figures. Accordingly, in the interest of justice, it would be proper to establish a time period

upon which Defendant must update its sales figures.

. "
| S

Alternatively, this Court could use Defendant’s recognized sales figures (see Exhibit A) to

reconstruct Defendant's sales for the period spanning from May 1, 2002, to August 9, 2002. One

ey
—)

well-known method for reconstructing one number from a series of other numbers, 15 linear

b -
b e

extrapolation. Using a linear extrapolation of the dates from November 23, 1999, to Apnl 30, 2002,

(Exhibit A) results in an average number of ember booster devices sold cach day of about 4.24.

3 Applying this average number to the period spanning from May, 1, 2002, to August 9, 2002, results
’ in additiona) ember booster sales of 428. Adding this number to Defendant's ember booster sales
numbers for the period spanning from October 23, 1999, to Apnl 30, 2002, results in total ember

booster sales by Defendant of 4,117. (Exhibit C includes a detailed explanation of the extrapolation

process). ,

Plaintiff is indifferent on which method be used to obtain Defendant's updated sales figures,
however, Plaintiff believes that justice requires such numbers to be added to the numbers set forth
in the Judgment rendered on August 9, 2002. Justice further requires that the damage award be J

adjusted to reflect the changes made to the number of infringing devices sold. (See Exhibit D)

B. Prejudgment Interest
Plaintiffalso requests, pursuant to 35 U.S.C. § 284, prejudgment interest on the compensatory |
damages awarded by the Court. As the Federal Circuit has recognized, an award of prejudgment

interest “serves to make the patentee whole,” because, in addition to the loss caused by a Defendant’s ' l

. JT-'gPP 0590 ‘ |



ey
R

g

infingement, “the patentee also lost the use of its money” during the period over which the
infringement took place. Crystal Semiconductor Corp. v. Tritech Microelectronics Int., Inc., 246
F.3d 1336, 1361 (Fed. Cir. 2001). Thus, a prejudgment interest award is fundamentally necessary
“to ensure that the patent owner is placed in as good a position as he would have been had the
infringer entered into a reasonable royalty agreement.” Electro Scientific Indus., Inc. v. General
Scanning Inc.,247F.3d 1341, 1354 (Fed. Cir. 2001 )(citing Bio-Rad Labs., Inc. v. Nicolet Instrument
Corp., 807 F.2d 964, 969 (Fed. Cir. 1986), appeal after remand, 847 F.2d 842 (Fed. Cir. 1988)).
With that premise in mind, the Supreme Court and the Federal Circuit have made it clear “that
prejudgment interest is the rule, not the exception.” Sensonics, Inc. v. Aerosonic Corp., 81 F.3d
1566, 1574 (Fed. Cir. 1996)(citing General Motors Corp. v. Devex Corp., 461 U.S. 648, 655-56
(U.S. 1983})). The Supreme Court explained that the denial of prejudgment interest simply creates
an incentive to prolong litigation, and that prejudgment interest in patent cases should be withheld
only under exceptional circumstances. /d. Plaintiffcan find no such exceptional circumstances here.
Accordingly, Plaintiff is entitled to pre judgment interest on all damages awarded by the Court,

specifically including actual damages, as well as enhanced damages.

C. Post-Judgment Interest

Plaintiff also moves the Court for post-judgment interest pursuant to 28 U.S.C. § 1961. As
both the Federal Circuit and the Fifth Circuit have observed, post-judgment interest is necessary to
“compensate a winning plaintiff from the time of a judgment until payment is made.” Transmatic,
Inc. v Gulton Industries Inc., 180 F.3d 1343, 1348 (Fed. Cir. 1999); Brown v. Petrolite Corp., 965
F.2d 38 (5™ Cir. 1992). Thus, such interest “shall be allowed on any mozney judgment in a civil case
recovered in a district court,”and accrues “at a rate equal to the weekly average 1-year constant
maturity Treasury yield... for the calendar week preceding the date of the judgment,” computed daily,
and compounded annually. See 28 U.S.C. §1961. Indeed, there is no dispute that the Plaintiff would
be entitled to post-judgment interest on any compensatory damages awarded by the Court. Rather,
the only issue raised with respect to Plaintiff's request for post-judgment interest is whether the
mandate of Section 1961 applies also to any “enhanced damages™ and/or “attorneys™ fees awarded.

Id. The law is clear that it does.

‘- v
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As noted above, Section 1961 requires post-judgment interest to be applied to “any money
Jjudgment in a civil case.” Brown, 965 F.3d at 51 (emphasis in ongmal)(quoting 28 U.S.C. § 1961).
“Thus, the plain language of the statute authorized post-judgment interest on punitive damages, which
are a part of ‘money judgment”™'. /d. (“While few courts have addressed this 1ssue, the courts that
have addressed it have held that the statute contemplates post-judgment interest on exemplary
damages.”) (citing Bank South Leasing, Inc. v. Williams, 778 F. 2d 704, 706 (11* Cir. 1985); Dorsey
v. Honda Motor Co., 673 F.2d 911, 912 (5® Cir. 1982) cert denied, 459 U.S. 880 (1982); Mill Pond
Assocs. v. E&B Giftware, Inc., 751 F. Supp. 299, 303 (D Mass. 1990)). “Moreover, awarding post-
Jjudgment interest on exemplary damages is consistent with the purpose of post judgment interest -
compensation to a successful plaintiff for the intervening time betwecen entitlement to an actual
payment of an award of damages.” Brown, 965 F.2d at 51. Plaintiff therefore requests post-
Judgment interest pursuant to Section 1961 on all monetary amounts granted by the Court,
specifically including enhanced damages, without regard to their basis in law or in fact.

Such amounts would necessarily also include post-judgment interest on any award of
attorneys’ fees. The law is well settled in this Circuit and elsewhere that any award of attomneys’ fees
bears post-judgment interest, as well. See e.g. Louisiana Power & Lightv. Kellstrom, 50 F 34, 319,
331-32 (5" Cir. 1995), cert. denied, 516 U.S. 862 (1995); Mathis v. Spears, 857 F.2d 749, 760 (Fed.
Cir. 1988), Tenax Corp. v. Tensar Corp., 1992 WL 516089 at *9 (D. Md. Oct. 22, 1992) (citing
Mathis, supra). Moreover, the accrual of interest on such an award of fees commences immediately
upon the court’s detenmination that the plaintiff is entitled to some award (i.e., August 9,2002), even
before the amount 1o be awarded is determined. T) ransmatic, 180 F.3d at 1348 (date of judgment for
purposes of accrual of post-judgment interest determined under regional circuit Jaw); Louisiana
Power & Light, 50 F.3d at 332 (citations omitted); Mathis, 857 F. 2d at 760 (“Interest on an attorney
fee award thus runs from the date of the judgment establishing the right to the award, not the date
of the judgment establishing its quantum.”) (citations omitted). The Plaintiff therefore requests that

post-judgment interest also be granted on any attorneys’ fees awarded, with the accrual of such

R
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interest commencing on August 9, 2002, which is the date that the Court determined the entitlement

Respectfully submitted,

For Plaintiff Golden Blount, Inc.

@au }/,%J

WILLIAM D. HARRIS, IR,
State Bar No. 09109000
CHARLES W. GAINES
State Bar No. 07570580

Hitt Gaines & Boisbrun, P.C.
225 University Plaza

275 West Campbell Road
Richardson, Texas 75080
972/480-8800 (Telephone)
§972/480-8865 (Facsimile)
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CERTIFICATE OF CONFERENCE

The undersigned hereby certifies that counsel for Plaintiff, Golden Blount, Inc., has in good
faith conferred with Dean Monco, counsel for Defendant, in an effort to resolve the subject of this

motion. The parties were unable to come to an acceptable agreement. This motion is therefore

submmtted to the Court for its determination.

William D. Harris, Jr.



CERTIFICATE OF SERVICE

I hereby certify that a true copy of the enclosed Plaintiff, Golden Blount, Inc.'s Motion to
Include Updated Damages and Pre and Post Judgment Interest was served on the following counsel

of record on August 23, 2002, by hand delivery and Express Mail as indicated below:

Jerry R. Selinger (Hand delivery) Dean A. Monco (Expréss Mail)
Jenkens & Gilchrist F. William McLaughlin

1445 Ross Avenue, Suite 3200 Wood, Phillips, VanSanten,
Dallas, Texas 75202 Clark & Mortimer

214/855-4500 (Telephone) 500 W. Madison Street, Suite 3800
214/855-4300 (Facsimile) Chicago, IL 60611-2511

312/876-1800 (Telephone)
312/876-2020 (Facsimile)
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Wzl]lamD Harris, Jr.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GOLDEN BLOUNT, INC.

Plaintiff,
CIVIL ACTION NO.
3-01-CV-0127-R
v.

ROBERT H. PETERSON CO.,

LY D DD N LD D LR L LN L

Defendant.

GOLDEN BLOUNT, INC.’S APPLICATION FOR ATTORNEYS’ FEES

TO THE HONORABLE UNITED STATES JUDGE JERRY BUCHMEYER:

NOW COMES Phuintiff Golden Blount, Inc. (hereinafter “Golden Blount”) and file this
its Application for Attorneys’ Fees (hereinafter “the Application™) against Robert H. Peterson
Co. (hereinafter “Robert H. Peterson”), and would show the Court as follows:

1. On August 9, 2002, the Court in the above-styled action issued its Final Judgment
and Findings of Fact and Conclusions of Law, finding for Golden Blount on all issues. Among
other things, the Court determined that Robert H. Peterson willfully infringed the Blount Patent.
The Court further found that this was an “exceptional case,” warranting an award of attorneys’
fees to Goiden Blount,

2. Pursuant to 35 U.S.C. § 285, the Court found an exceptional case at 1ssue and
granted an award of reasonable attorneys’ fees to Golden Blount as the prevailing party. Golden
Blount is entitled to attorneys’ fees for hours spent litigating the infringement action.

3. Golden Blount secks to recover attorneys’ fees in the amount of $332,349.00.

The Affidavits of Bill Harris and Roy W. Hardin (which are a part of the Appendix being filed
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simultaneously herewith) support this figure. These Affidavits address the reasonablenéss 'and
necessity of attorneys’ fees sought by Golden Blount in this case, the prevailing hourly rates in
the Dallas legal community for such services, and certain costs of this litigation. For the Court’s
convenience, summary charts, by law firm, detailing the lawyers and paralegals, thei? rates,
hours, and totals, are attached to this Application. Furthermore, the 2001 American Intellectual
Property Law Association (AIPLA) Report of Economic Survey, providing average billing rates
by location of practice and years of experience, is further evidence of the reasonableness of
attorneys’ fees in this case.

4. Golden Blount has not included in this Application and is not currently seeking
recovery of the fees incurred in preparing and subﬁining this request for an award of attorneys’
fees and costs. However, Golden Blount respectfully reserves the right to seek leave of court to
amend this Application in order to claim such fees in the event this proceeding becomes
unnecessarily adversarial. Furthermore, Golden Blount specifically reserves the right to request
attomeys’ fees for motions on which the Court has yet to issue a ruling, as well as any motions
filed in the future, including any motion for alteration of judgment and motion for new trial.

5. Additicnally, Golden Blount réqucsts that this Court award Golden Blount post
judgment interest on such attorneys’ fees and costs in an amount allowed by law, beginning on
August 9, 2002.

6. Golden Blount’s Memorandum in Support of Golden Blount, Inc.’s Application
for Attorneys’ Fees in being filed simultancously with this Application, and is incorporated
herein for all purposes. Golden Blount simultaneously with the filing of this Application is also

submitting its Bill of Costs seeking the recovery of taxable costs in this matter.

GOLDEN BLOUNT, INC'S APPLICATION FOR ATTORNEYS’ FEES —~ JT-APP 0597
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CERTIFICATE OF CONFERENCE

I hereby certify that on or about 2 a conference was held with counsel for
Defendant, to determine whether agreement could be reached with regard to the rehef sought
herein. As a result of such conference, agreement could not be reached; accordingly, the matter

1s presented to the Court for determination.

William D. Harris

CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of Golden Blount, Inc.’s Application for
Attorneys’ Fees were cach served upon the following counsel of record, via the delivery methods

indicated below, en August 23, 2002.

Jerry R. Selinger (via hand delivery) F. Wiiliam MclLaughlin (via fax)
Jenkens & Gilchrist Dean A. Monco

1445 Ross Avenue, Suite 3200 Wood, Phillips, VanSanten, Clark &
Dallas, Texas 75202 Mortimer

(214) 855-4500 500 W. Madison Street, Suite 3800
(214) 855-4300 (Facsimile) Chicago, I[L. 60611-2511

(312) 876-1800
(312) 876-2020 (Facsimile)

//LZ/,ZW;

William D. Harris /[ .
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SUMMARY OF LOCKE, LIDDELL, & SAPP, LLP BILLING
(From January, 2000 to July, 2001)

YEE EARNER TOTAL HOURS BILLING RATE
L. Dan Tucker 1.50 $325.00

Monty L. Ross 1.50 $335.00

Roy W. Hardin 22,75 $350.00 - $375.00
Michael W. Dubner 20.00 $135.00

Charles Phipps 34.00 $130.00

Total: 80.15 hours $18,967.50

SUMMARY OF HITT, GAINES, & BOISBURN, P.C. BILLING

(From August, 2001 to August, 2002)

FEE EARNER TOTAL HOURS BILLING RATE
William D. Harris 437.00 $350.00
Charles W. Gaines 202.80 $290.00
Greg H. Parker 492.30 $175.00

1 James Ortega 67.50 5175.00
Carol Garland 21.60 $75.00
(Paralegal)
Trudy McGruder 31.30 £65.00
(Paralegal)
Total: 1252.50 hours $313,381.50
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GOLDEN BLOUNT, INC.
Plaintiff,

CIVIL ACTION NO. 3-01-CV-0127-R
v.

ROBERT H. PETERSON,

Defendant.

U TR U U O O N WO U

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S
APPLICATION FOR ATTORNEY'’S FEES

State Bar No. 09109000
CHARLES W. GAINES
State Bar No. 07570580

Hitt Gaines & Boisbrun, P.C.
225 University Plaza

275 West Campbell Road
Richardson, Texas 75080
(972) 480-8800

(972) 480-8865 (Facsimile)

ATTORNEYS FOR PLAINTIFF
GOLDEN BLOUNT, INC.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
GOLDEN BLOUNT, INC. §
§
Plaintiff, §
§ CIVIL ACTION NO. 3-01-CV-0127-R
V. §
§
ROBERT H. PETERSON, §
§
Defendant. §

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S
APPLICATION FOR ATTORNEY’S FEES

I BACKGROUND

1. On August 9, 2002, the Court in the above-styled action issued its Final
Judgment and Findings of Fact and Conclusions of Law, finding for Golden Blount, Inc.
{"Golden Blount™) on all issues. Among other things, the Court determined that Robert
H. Peterson Co. (“Robert H. Peterson”) willfully infringed the Blount Patent. As such the
court awarded Golden Blount treble damages based on Robert H. Peterson’s conduct
under the authority of 35 U.S.C. 284.

2. The Court further found that this was an “‘exceptional case” warranting an
award of attorneys” fees to Golden Blount pursuant to 35 US.C. § 285. Accordingly,
Golden Blount is entitled to attorneys™ fees for hours spent litigating the infringement

action consistent with the appropriate lodestar. See Pennsylvania v. Delaware Valley
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Citizens Counsel for Clean Air, 478 U.S. 546, 564 (1986), on remand, 826 F.2d 238 (B}d
Cir. 1987). See also Johnson v. Mississippi, 606 F.2d 635, 638-39 s* Clr 1979).!

3. Additionally, Golden Blount requests that this Court award Golden Blount
post judgment interest on such attomeys’ fees and costs in an amount allowed by law,
beginning on August 9, 2002. A district court has authority to award post jl.Jdgment
interest on the unliquidated sum of an award made pursuant 35 U.S.C. § 285. See 28
U.S.C.§ 196].

1L CALCULATION OF ATTORNEYS’ FEES -

4. When a party to an infringement action prevails in an “excepticnal case”
and has obtained excellent results, its attomeys’ fees recovery should be fully
compensatory. See generally Mathis v. Spears, 857 F.2d 749, 756 (Fed. Cir. 1988)
(quoting Hensley v. Eckerhart, 461 U.S. 424, 435 (1983)). See also Norris v. Hartmarx
Specialty Stores, Inc. 913 F.2d 253, 257 (5" Cir. 1990) (observing that the trial court did
not abuse its direction when it awarded fees for issues not tried). The party awarded fees
bears the burden of establishing entitlement to an award of attorneys’ fees, and also
providing appropriate documentation of the hours expended and hourly rates. Louisiana
Power & Light Co. v. Kellstrom, 50 F.3d 319, 324 (5lh Cir. 1995), cert. denied, 516 U.S.

862 {1995). The prevailing party must also show that billing judgment was exercised to

' Golden Blount has not included in this Application, and is not currently seeking recovery of the fees
incurred in preparing and submitting this request for an award of attorneys’ fees and costs. However,
Golden Blount respectfully reserves the right to seek leave of court to amend this Application in order to
claim such fees in the event this Application becomes unnecessarily adversarial. Furthermore, Golden
Blount specifically reserves the right to request attorneys’ fees for Motions on which the Court has yet to
issue a ruling, as well as any motions filed in the future, including any motion for alteration of judgment
and motion for new trial.
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assess the reasonable number of hours expended on a case. Green v. Administrators o}
the Tulane Educational Fund, 284 F.3d 642, 662 (5™ Cir. 2002).

5. The calculation of attorneys’ fees under 35 U.S.C. § 285 is governed by
the precedent of the Federal Circuit. Pharmacia & Upjohn Co. v. Mylan Pharm., Inc.,
182 F.3d 1356, 1359 (Fed. Cir. 1999). The Federal Circuit has approved use ofa lodéstar
analysis in the calculation of reasonable attomeys’ fees. See Lam‘, Inc. v. Johns- Manville
Corp.. 718 F.2d 1056, 1068 (Fed. Cir. 1983).2 The lodestar is the number of hours
reasonably expended multiplicd by a reasonable hourly rate, and usually supplies an
objective basis on which to make an initia! estimate of the value of the lawyer’s service.
Hensley, 461 U.S. at 433. “In determining the reasonablencess of the award, there must be
some evidence to support the reasonableness of, inter alla, the billing rate charged and the
number of hours expended.” Lam, 718 F.2d at 1068.

6. Once determined, depending on the particular circumstances in the case
and the factors set forth in Johnson v. Georgia Highway Express, Inc., 488 F.2d 714,
717-19 (5® Cir. 1974), the lodestar may be adjusted upward or downward. Delaware
Valley, 478 U.S. at 564. Because the lodestar is presumptively reasonable, it should be
modified only in exceptional cases. Watkins v. Fordice, 7 F.3d 453, 457 (5" Cir. 1993),
on remand, 852 F.Supp. 542 (S.D. Miss 1994), aff"'d, 49 F.3d 728 (53" Cir. 1995) (citing
City of Burlington v. Dague, 505 U.S. 557 (1992), on remand, 976 F.2d 801 (2"d Cir.

1991)).

? The Fifth Circuit also utilizes the lodestar method in calculating reasonable attomneys® fees. Louisiana
Power & Light Co., 50 F.3d at 324,

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR
ATTORNEY’S FEES-
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7. The Johnson factors to be considered in reviewing the reasonableness of
the fee award are as follows:

(1) the time and labor required;

{2)  thenovelty and difficulty of the questions;

3) the skill required to perform the legal service
properly;

(4) the preclusion of other employment by the attorney
due to acceptance of the case;

(5) the customary fee;

(6)  whether the fee is fixed or contingent;

)] time limitations wnposed by the client or the
circumstances;

(8) the amount involved and the results obtained;

{9 the experience, reputation and ability of the
attorneys;

(10)  the undesirability of the case;

(11) the nature and length of the professional
relationship with the client; and

(12)  awards in similar cases.

Johnson, 488 F.2d at 717-19. To the extent that any JoAnson factors are subsumed in the
lodestar, they should not be reconsidered in determining whether an adjustment to the
lodestar is required. Delaware Valley, 478 U.S. at 564; Green, 284 F.3d 661.

8. Here, based on the loadstar approach set forth in Hensley and Delaware
Valley, Golden Blount is entitled to its reasonable and necessary attomeys’ fees in the
amount of $332,349.00. Appendix (“App.”) at p. 3-4; 78. Based on the time records of
Locke, Liddell & Sapp, LLP and Hitt, Gaines, & Boisbrun, P.C., as well as the Affidavits
of William D. Harris and Roy W. Hardin, approximately 1300 hours is reasonable for the
man power expended in protecting and litigating Golden Blount's patent rights. App. 3;
53, 78. Furthermore, attorneys’ f;:cs and paralegal hourly rates, ranging from $65.00 to
$375.00 are fair and reasonable in Texas. App. 3; 7-11; 53. Based on the Affidavits of

William Hamis and Roy Hardin, and the American Intetlectual Property Law Association
MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR
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(AIPLA) 200! Report of Economic Survey, these rates are reasonable in Texas. Md!hl'.;';
857 F.2d at 755. App. 3; 7-11; 53. Accordingly, the loadstar approach yields Golden
Blount’s reasonable attomeys’ fees in the amount of $332,349.00.

1L . JOHNSON FACTORS AS APPLIED TO THIS CASE

(A) Time and Labor Required

9. “Although hours claimed or spent on a case should not be the sole basis
for determining a__jfee, they are a necessary ingredient to be considered.” Johnson, 488 -
F.2d at 717 (citation omitted.) “If more than one attorey is involved, the possibility of
duplication of effort along with the proper utilization of time should be scrutinized.” Jd.
“The trial judge should weigh the hours claimed against his own knowledge, experience,
and expertise of the time required to complete similar activities.” Id.

10. Golden Blount’s counsel has, on a daily basis, maintained specific and
thorough time entries detailing the work performed, the particular attorney or paralegal
involved, and the hours devoted to a specific project. App. 12-51. Since the filing of the
Onginal Complaint on January 17, 2001, approximately 1300 hours have been expended
by attorneys and paralegals to protect and enforce Golden Blount's patent rights. App.
78. Not only did counsel thoroughly brief the claim construction of the Blount Patent for
the Markman hearing, there was discovery exchanged and the taking of three depositions
due to the vast array of patent law issues involved in the case. App. 2. Two thoroughly
briefed hearings were held before the Magistrate Judge. App. 2. Case preparation for
Golden Blount included extensive work on demonstrative exhibits, as well as substantial
study and marshalling of the evidence. App. 2. As indicated in the Affidavit of William

Harmis, these hours were scrutinized and are not excessive or duplicative hours. App. 3-4.

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR
ATTORNEY’S FEES-
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As established through such documentation and the exercise of billing judgment, the

bours submitted by Golden Blount are reasonable and were necessarily incurred to
effectively handle this mater on behalf of Golden Blount. App. 4; 53.

B) Novelty and Difficulty of the Questions

1l Attorneys’ fees should be large enough to compensate for accepting a
challenging case because it requires more time and effort. See Johnson, 488 F.2d at 718.
As in most patent cases, the legal issues and facts in this case were complex, and required
extensive and sophisticated legal services in investigating, prosecuting, and defending the
various claims and affirmative defenses. First and foremost, this case involved intricate
patent issues. These included questions regarding claims interpretation, invalidity of the
invention, anticipation of the invention by prior art, obviousness of the invention, and
infringement analysis of the claims vis-d-vis the accused Robert H. Peterson device,

‘éé including inducing infringement and contributory infringement, as well as questions
regarding willful infringement. The court also required Markman briefs.  Morcover, n
this case, the issue of the nefarious conduct of the defendant had to be farreted out and
then clearly presented to the court.

12.  Likewise, there were numerous unusual evidentiary issues, such as the
application of the attorney-client privilege. As this Court is well aware, Robert H.
Peterson, on numerous occasions, and on the eve of trial, offered and recanted its

decision to offer its alleged oral opinion of counsel. Only after the last change of its

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR
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position, did Robert H. Peterson produce its counsel for deposition pursuant to the order
of the Magistrate Judge.

13. Tbcrissucs in this case were hard fought, further supporting the time and
reasonable hourly rate charged in this matter.

(C)y  Skill Requisite to Perform the I.egal Service Properly

14.  The trial judpe's responsibility is to closely observe the attomeys® work
product, his preparation, and general ability before the court. Johnson, 488 F.2d at 718.
“The tnal judge’s expertise gained from past experience as a lawyer and his observance
from the bench of lawyers at work becomes highly important to this consideration.” Id.
Counsel in this case were required to be broadly experienced in patent law. App. 1-2.

15. In this case, counsel demonstrated adequate skill level to perform the
work. William Harris is an attorney licensed to practice law in the State of Texas for
over 40 years. App. 1. Moreover, Mr. Harris is extremely well versed in complex
litigation, with his primary cmphasis in patent law issues. App. 1-2. Mr. Harris has

participated m numerous trials with many of these before the Northern District of Texas.

App. 1-2.
(D) Preclusion of Other Employment by the Attorney Due to Acceptance
of the Case
16.  “This guidelinc involves the dual consideration of otherwise available

business which is foreclosed because of conflicts of interest which occur from the
representation, and the fact that once the employment is undertaken the attoney is not
free to use the time spent on the client’s behalf for other purposes.” Johnson, 488 F.2d at

718. This case involved a substantial expenditure of manpower and effort. During the

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR
ATTORNEY’S FEES-
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trial of the case, in addition to working during the business day, it was necessary for
counsel to work after hours and on weekends, especially during the weeks before trial.
App. 4. As a result, counsel’s ability to take on new work and service existing clients
was impaired. App. 4.

(E) Customary Fees

17.  “The customary fee for similar work in the community should be
considered” when determining the reasonableness of the requested attorney’s fees.
Johnson, 488 F.2d at 718. Reasonable hourly rates are determined by looking to the
prevailing market rates in the relevant legal community. See Watkins, 7 F.3d at 458-59.
Rather than focusing on what amount the prevailing counsel is able to charge his clients,
the court should consider the prevailing rate in the relevant community. Blum v. Stenson,
465 U.S. 886, 896 (1984).

18. Here, the reasonable hourly rates for legal work performed by attorneys
and paralegals in all stages of this litigation ranges from $65.00 to $375.00 an hour. App.
3:7-11; 53.

19. Furthermore, the fee rates of Golden Blount’s counsel are reasonable in
relation to similar professional services performed at comparable levels of competence by
attorneys in Texas. App. 3-4; 53. Pursuant to Mathis, 857 F.2d at 755, the Affidavit of
William Hamris and Roy Hardin as well as and the AIPLA Survey constitute ample

evidence to support the reasonableness of the fee award.

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR
ATTORNEY'S FEES-
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o ) Whether the Fee is Fixed or Contingent

20.  “The:fee quoted to the client or the percentage of the recovery agreed to is

helpful in demonstrating the attorneys’ fee expectations when he accepted the case.”

T

Johnson, 488 F.2d at 718. Locke, Liddel! & Sapp, LLP, the first counsel 01: record for

+

Golden Blount submitted monthly invoices on their usual time/rate basis. App. at 54-77.
Hit, Gaines & Boisbrun, PC, the second counsel of record for Golden Blount, agreed to a
contingency fee agreement. As a Johnson factor, this is either a positive or neutral.
Although counsel handled this case on a contingent basis, Hitt, Gaines & Boisbrun, P.C.

kept carcful track of its ime with daily time entries. App. 2-4; 12-51. Hitt, Gaines &

!

Boisbrun, P.C. for Golden Blount, operating in a firm with less than 11 attorneys,

incurred significant risk by electing to represent Golden Blount on a contingent fee basis.

App. 1-2. However, adequate records were kept to properly apply the lodestar method
and the Johnson factors. App. 12-51.

(G) Time Limitations Imposed by the Client or the Circumstances

21, “Priority work that delays the lawyer’s other legal work is entitled to some
premium.” Johnson, 488 F.2d at 718. “This factor is particularly important when a new
counsel 1s called in to prosecute the appeal or handle other matters at a late stage in the
proceedings.” Id.- Here, William Harris and the law firm of Hitt, Gaines & Boisbrun

were hired to represent Golden Blount only three weeks before the close of discovery.

N S S N S a0 o N E R S e S aE Em e
)

- App. 2. Such a limited investigation period clearly demonstrates strict time limitations as
B required by Johnson.
5
. @ MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR
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22.  Furthermore, Golden Blount’s counsel was also forced to prepare for ths
litigation on two separate occasions. Specifically, when counsel for Defendant appeared
at the first pretrial hearing, they announced to the Court, lacking adequate justification,
that they were not adequately prepared to proceed to trial. App. 2. However, counsel for
Golden Blount, in accordance with this Court’s Order had expended numcrous.hours and
resources preparing for this initial trial setting trial. App. 2. While the Court granted the
Defendant a continuance, counsel for Golden Blount was forced to incur additional
expenses preparing for the second trial setting. App. 2.

(H) Amount Involved and Result Obtained

23, Furthermore, the degree of the plaintiff’s overall success goes to the

reasonableness of a fee award. Johnson, 488 F.2d at 718; Farrar v. Hobby, 506 U.S. 103,
114 (1992). The amount of damages a plaintiff recovers is one of the many factors that a
court must consider when calculating an award of attorneys’ fees. See Green, 284 F.3d at
663.

24. In the case at hand, Golden Blount obtained favorable results. The Court
not only found for Golden Blount on all issues, it also found that Robert H. Peterson’s
conduct amounted to willful infringement and that this was an exceptional case. See
Findings of Fact and Conclusions of Law. In fact, the Court assessed damages in the
amount of $435,007.00.> The Court further found that damages should be trebled under
35 US.C. § 284. Finally, the Court’s “exceptional case” finding in and of itself

demonstrates the overwhelming positive results which were obtained.

? Golden Blount will submit contemporaneously with the fiting of this Motion, an updated analysis of the
actual damages sustained by Golden Blount to date.

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR
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25. It was important to Golden Blount that a permanent injunction be cntéreé
against Robert H. Peterson and, as the prevailing party, plaintuff was afforded the
protection of injunction. Such an injunction has been entered. See In re Dahlgren Int'l,
Inc., 811 F.Supp. 1182, 1185 (N.D. Tex. 1992).

M Experience, Reputation, and Ability of the Attorneys

26.  Attorneys specializing in complex litigation “may enjoy a higher rate for
his expertise than others....” Johnson, 488 F.2d at 719. Counsel for Golden Blount has
handled this rather complex patent case. As demonstrated above, counsel have practiced
for numerous years and have extensive experience in federal court. App. 1-2. The
supporting Affidavit of William Harris details the degree of expenence and length of
carcer. App. 1-2.

&)} Undesirability of the Case

27.  This case was undesirable because of the difficulty in, and burden inherent
in, protecting patent rights and establishing infringement against a larger well established
company with greater resources and doing so within a substantially reduced time frame.

(K) Nature and Lenpth of the Professional Relationship with the Client

28. “A lawyer in private practice may vary his fee for similar work in light of
the professional relationship of the chent with his office.” Johnson, 488 F.2d at 719.
However, this case’is the first matter that Golden Blount’s counsel have handled for such
entities and so no standing relationship existed. App. 2.

(L) Awards in Similar Cases

29.  “The reasonableness of a fee may also be considered in light of awards

made 1in simtlar litigation within and without the court’s circuit.” Johnson, 488 F.2d at

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.>S APPLICATION FOR
ATTORNEY'S FEES-
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719. The fee rates of Golden Blount’s counsel are reasonable in relation to similar
professional services performed at comparable levels of competence by attomeys and
paralegals in the Northern District of Texas. App. 1-3; 53. As demonstrated by the 2001
AIPLA Report of Economic Survey, where over one million is at stake, fcc awards
ranging from $498,000.00 to $2,004,000.00 are appropriate in the State of Texas. App.
7-11.

IV. POST JUDGMENT INTEREST

30. A district court has authority to award post judgment interest on the
unliquidated sum (ie., the award of attorneys’ fees), of an award made under 35 US.C. §

285. 28 U.S.C. § 1961. Interest starts to run on the date establishing the nght to an

award. Id. See also Louisiana Power & Light, 50 F.3d at 331-32. The Court's Final
Judgment and Findings of Fact and Conclusions of Law were issued on August 9, 2002,
avﬁa.rding Golden Blount reasonable attorneys’ fees and costs. Therefore, Golden Blount
requests an award of post judgment interest, beginning on August 9, 2002, on the amount
of reasonable attorneys’ fees at the highest rate allowed by the law.
V. CONCLUSION

3L In this case, the Court made a determination that Golden Blount was
entitled to attorneys’ fees based on the “exceptional case” ruling under 35 U.S.C. § 285.
Moreover, Golden Blount has provided to the Court copies of daily time entries as
adequate documentation to support its award of attorneys’ fees. As demonstrated by the
Affidavits of William Harris and Roy Hardin, and the 2001 AILPA Report on Economic
Survey, Golden Blount has also shown that these entries are reasonable and necessary for

this patent infringement action in the Northern District of Texas. Golden Blount has

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR
ATTORNEY’S FEES-
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% considered and factored in all twelve Joknson criteria in developing the Application f(-)r
Attorneys’ Fees. Golden Blount does not seek enhancement of the lodestar amount, as
the award of $332,349.00 in attorneys’ fees is reascnable.

WHEREFORE, PREMISES CONSIDERED, Plaintiff Golden Blount, Inc.
requests that this Court grant its Application for Attomeys’ Fees, and award it, a; against
Robert H. Peterson Co., reasonable attomeys’ fees in the amount of $£332,349.00, plus
post judgment interest on such fees at the highest lawful rate from August 9, 2002, and
such other relief as the Court deems just and proper.

DATE: August 23, 2002

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR
ATTORNEY'’S FEES-
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Respectfully submitted,

For Plaintiff Golden Blount, Inc.

AQ«LQM

WILLIAM D. HARRIS, TR.
State Bar No. 09109000
CHARLES W. GAINES
State Bar No. 07570580

Hitt Gaines & Boisbrun, P.C.
225 University Plaza

275 West Campbell Road
Richardson, Texas 75080
(972) 480-8800

(972) 480-8865 (Facsimile)

CERTIFICATE OF SERVICE

1 hereby certify that true and correct copies of Golden Blount, Inc.’s Application

T rs®

for Attorneys’ Fees were each served upon the following counsel of record, via the

delivery methods indicated below, on August 23, 2002,

Jerry R. Selinger (via hand delivery) F. William McLaughlin (via fax)
Jenkens & Gilchrist Dean A. Monco

1445 Ross Avenue, Suite 3200 Wood, Phillips, VanSanten, Clark &
Dallas, Texas 75202 Mortimer

(214) 855-4500 500 W. Madison Street, Suite 3800
(214) 855-4300 (Facsimile) Chicago, IL 60611-2511

(312) 876-1800
(312) 876-2020 (Facsimile)

William D. Hamis, Jr.

MEMORANDUM IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR
ATTORNEY’S FEES-
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Crz . =~ T
By T - T
GOLDEN BLOUNT, INC. § ! ‘m
§ ST T
Plaintiff, §
§ CIVIL ACTION NO. 3-01-CV-0127-R
v. §
§
ROBERT H. PETERSON, §
§
Delendant. §

APPENDIX IN SUPPORT OF GOLDEN BLOUNT, INC.’S
APPLICATION FOR ATTORNEY'S FEES

State Bar No. 09109000
CHARLES W. GAINES
State Bar No. 07570580

Hitt Gaines & Boisbrun, P.C.
225 University Plaza

275 West Campbell Road
Richardson, Texas 75080
(972) 480-8800

(972) 480-8865 (Facsimile)

ATTORNEYS FOR PLAINTIFF
GOLDEN BLOUNT, INC.

APPENDIX IN SUPPORT OF GOLDEN BLOUNT, INC.'S APPLICATION FOR ATTORNEY’S
FEES - Page 1 of 2
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CERTIFICATE OF SERVICE -

i
[ hereby certify that true and correct copies of Golden Blount, Inc.’s Application : gl
for Attomeys’ Fees were each served upon the following counsel of record, via the l

delivery methods indicated below, on August 23, 2002.

1
Jerry R. Selinger (via hand delivery) F. William McLaughlin (Express Mail}) . il
Jenkens & Gilchrist Pean A. Monco
1445 Ross Avenue, Suite 3200 Wood, Phillips, VanSanten, Clark & -,
Dallas, Texas 75202 Mortimer - il
(214) 855-4500 500 W. Madison Street, Suite 3800 o
(214) 855-4300 (Facsimile) Chicago, [L 60611-2511 .
(312) 876-1800 ' l'
(312) 876-2020 (Facsimile) -

zg i
Wllham D. I[arrls AA\% -

APPENDIX IN SUPPORT OF GOLDEN BLOUNT, INC.’S APPLICATION FOR ATTORNFY’S
FEES - Page 20l 2 - - -
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GOLDEN BLOUNT, INC.,

Y.

ROBERT H. PETERSON CO.,

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Piaintiff,
Civil Action No.

3-01CV0127-R

Defendant.

AFFIDAVIT OF WILLIAM D. HARRIS, JR. ON ATTORNEYS’ FEES

STATE OF TEXAS §

COUNTY OF DALLAS §

1, William D. Harris, Jr., am in excess of twenty-one (21) years of age and legally
competent to take this affidavit, which I belicve to be true and correct of iny personal
knowledge.

1 have legally been licensed to practice law in the State of Texas since 1958 and for
District Court of the Northern District of Texas continuously since 1963. During the
period from June 1997 until June 15, 2001, 1 was an attorney and partner in the firm
now known as Locke Liddell & Sapp LLP. On June 15,2001, I became Of counsel
to the firm of Hitt Gaines & Boisbrun, P.C., 275 West Campbell Road, Richardson,
Texas 75080. The firm of Hitt Gaines & Boisbrun presently includes 11 attorneys.
My practice has been predominately in intellectual property matters, including patents,
trademarks, copyrights, unfair competition, trade secrets and related matters

particularly contested and litigated. 1 have participated in numerous trials with the
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many of these appearances being made before the Northern District of Texas. A

resume is attached as Exhibit 1.

I was not involved in the present case until a few weeks after leaving Locke Liddell

Sapp, LLP, at which time Locke Liddell released its role as counsel for Golden Blount

Inc. and [ became substituted in this role. Since then I have been lead counsel for

Plaintiff in this case. I became lead counsel only 3 weeks before the close of
discovery. This is the first matter that I have handled for Golden Blount.

The case is a patent infringement case that presented numerous substantial issues, i.e.

claim interpretation, infringement (both literal and by equivalence), wilfulness,

questions of proprietary of attorney’s fees, validity, and file wrapper analysis and

study.

The case involved a deposition 1n Chicago and two here in Dallas. Two contested

matters were throughly briefed and argued before the Mapgistrate. The parties

exchanged interrogatories and document request and document inspection followed.

The parties each submitted to the Court extensive Markman briefs.

This case was just set for trial in March, 2002 on a four week docket. Despite
allowing Golden Blount to spend time preparing for trial, counsel for Defendant
announced to this Court that they were not adequately prepared to proceed to trial.
The Court was kind enough to grant a continuance, but the result on Golden Blount
1s it was forced to refresh to prepare for trial a second time i July.

The trial took 2 % days, but of course preparation was extensive. The Plaintiff
submitted several demonstrative exhibits and the Defendant submitted some.
Preparation on Plaintiff’s part was extensive for preparing the demonstrative evidence
as well as marshaling the evidence, facts and subject matter and researching the
pertinent law.

Attached hereto as Exhibit 2 is a genuine, true and correct copy of the time records
of the law firm of Hitt Gaines & Boisbrun with regard to the case at hand. As canbe
seen on the attached records, I spent 437 hours representing my client in its

prosecution of the case. My billing rates during the time of this representation was

TADOZ.
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$350.00 per hour. Additionally, members of the firm billed necessary hduré to the
case. These individuals include attorneys who encompasse a number of years of
experience in patent litigation involving matters before both State and Federal Courts,
as well as, the International Trade Commission. All of these individual’s combined
expericnce in patent matters was utilized in performing the various tasks associated

with this case. The number of hours bilied and their hourly rates are listed below:

Name Hours Hourly Rate
Witham D. Harms, Jr. 437.00 $350.00
Charles Gaines 202.8 $290.00
Greg Parker 492.30 $175.00
James Ortega 67.50 $175.00
Carol Garland (Paralegal) 21.60 $75.00
Trudy Magruder (Paralegal) 31.30 $65.00

I am familiar with the customary fees of this type in Dallas County, Texas. In my
opinion, the hours billed by myself and the other members of this firm listed above
were reasonable and necessary for proper prosecution of the case. I further believe
that the hourly rates for the members of the firm are reasonable 1o relation to similar
services performed at comparable levels of competence by attorneys and parategals
in the Northern District of Texas. Attached hercto as Exhibit 3 is a true and correct
copy of the AIPLA Report of Economic Survey, which shows the cost of litigation
of this type is customarily more than charged in this case.

I have further reviewed the bills and do not believe that there was significant
duplication of effort among the members of the firm. In fact, the members of the firm

who worked on the case worked as a tcam who supported each other. Effort was

~ Qo3
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made to place the most appropriate attorney and/or paralegal on each project so as
to maximize the result at minimum cost.

During the trial preparation, it was often necessary for counsel to work on the case
after hours and on weekends. Due to my representation of Golden Blount, especially
during the month of trial, my ability to take on new work or do work for existing
clients was impaired, as was the ability of other members of my firm.

The results obtained were favorable for my client. The Court assessed damqges inthe
amount of $435,007.00. The Court also found that the damages should be trebled
under 35 U.S.C. § 284. The Court also found that this is an exceptional case under

35U.8.C. § 285.

Therefore, in my opinion, the total value of time and effort expended by the law firm
of Hitt, Gaines & Boisbrun of $313,381.50 was reasonable and necessary for proper

prosccution of this case.

- B
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A]m LOZQM/ ;

WILLIAM D. HARRIS, JR.

BEFORE ME, the undersigned authonity, on this 23rd day of August, 2002, personally
appeared WILLIAM D. HARRIS, JR., who is personally known to me and who upon his sworn oath,

did depose and state the above and subscribed his signature hereto.

/éﬁx\\?@ QL\ e g\\ L n\.\&_,\lz\ —_

— Notary Public mgmd for
The State of Tex

Commission expiration and name:

vy ELIZABETH JANE SCHUMACHER
% Noaary Puhblic, State of Texas

f\/()\f‘"\v\\_y’(“ ’Lﬁ,‘ 2™

Ky Commission Expires
November 16, 2003
L e mme—
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William D. Harris, Jr. (“Bill") (Dallas), quite recently a partner with the firm of Locke
Liddell & Sapp LLP, is now of Counsel to the firm of Hitt Gaines & Boisbrun PC. He has been a
practicing intellectual property litigator and counsel for almost his entire career. He is a member of
the state bars of Texas and Oklahoma. He bas represented clients in state and federal courts including
the Court of Appeals for the Federal Circuit, as well as the International Trade Commission. Harris
is admitted to practice before many district courts, 4 circuit courts, and the U.S. Supreme Court. He
started practice in Houston, Texas in 1957 and has been continuously active since then. (The prior
year Harris had served briefly as a Patent Examiner.) He received his LL.B in 1957 from the
University of Oklahoma, where he was Order of the Coif and Tau Beta Pi. He was Editor-in-Chief
of the Oklahoma Law Review, 1956-57. His undergraduate degree is in Chemical Enginecring

Recently the Dallas Fort Worth Intellectual Property Law Association presented the Lifetime
Achievement Award to Harris. This is the first of these awards the Association has ever given.

He counsels clients in the fields of patent and other intellectual property matters, has advised
extensively on questions of infringement, validity and enforceability of patents. He has served as trial
counsel in numerous intellectual property lawsuits, mainly involving patents, trademarks, unfair
competition and trade secrets. Bill has lectured at various Intellectual Property Institutes and on
various occasions as a visiting lecturer for SMU’s intellectual property courses. For 4 years he was
a member of the Grievance Committee for Dallas, and for 2 years just preceding that he was a
member of the first Fee Dispute Commiittee in Dallas. On the Grievance Committee and the Fee
Dispute Committee many questions of ethics and the reasonableness of fees and fee structures were
at issue.

In addition, Bill has served as mediator in numerous intellectual property disputes. Also, he
has been a court appointed Arbitrator. Additionally, Bill has been an expert witness on scveral
occasions.

Billis a member of the Litigation and Intellectual Property Law Sections of the American Bar
Association and a member of the American Intellectual Property Law Association. He has served as
Chairman of the Intellectual Property Law Section of the State Bar of Texas. Bill has lectured at
various patent seminars and authored and co-authored several publications, including, Contracting
With Corporate Inventors and Key Personnel, Proceedings of Southwestern Legal Foundation
(November 1997); Patentee Trial Strategy, Advanced Intellectual Property Law, State Bar of Texas
Professional Development Manual (July 1995); The ITC As Patent Infringement Forum, Proceedings
of Southwestern Legal Foundation, December 6-7, 1990; The New Reissue: Reexamination of
Patent Claims in Light of New Art, Patent Law Annual, Southwestern Legal Foundation (1978); and
Justice For Patents, Patent Law Annual, Southwestermn Legal Foundation, (1972). A -
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8122/02 HITT GAINES & BOISBRUN, P.C. o
10:34 AM Siip Listing Page 1
Selection Criteria
Client {hand select) Include: BLNT-0001LT
Slip.Classification Open ;
Slip.Date Earliest - Latest
Slip.Transaclion Ty 1-1
Rate Info - identifies rate source and level
Siip ID Altorney Units Rate Shp Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Slatus
Description File Variance ) )
77992 TIME WOH 2.50 350.00 87500
8/6/01 Misc 000 T@
wiP A BLNT-0001LT 0.00
Meeting with Mr. Golden Blount. Telecons 0.00
with Roy Hardin. Interoffice meeting.
Follow-up. Not to Elizabeth: Hold this
time.
77993 TIME WODH 2.00 350.00 700.00
8/7/01 Draft 000 Tt
WiP BLNT-0001LT 0.00
Draft contingency lee agreement. 0.00
77994 TIME WOH 0.00 350.00 0.00
8/9/01 Draft 0.00 T@1
wWIiP BLNT-0001LT 0.00
Draft cover letter and further work on 0.00
contingency agreement,
77995 TIME WDH 1.00 350.00 350.00
8/13/01 Misc 0.00 T@1
wIP BUNT-0001LT 0.00
Initial prepatory time by WDH. 0.00
77996 TIME WOH 1.75 350.00 612.50
8/14/01 Misc 0.00 T@1
wWipP R BLNT-0001LT 0.00
Initial survey of invention potential. 0.00
Negotiations with opposing counsel and
reviewing understanding for 30 day
extension on discovery issues.
77997 TIME WOH 0.50 350.00 175.00
8/15/01 Misc 0.00 T@1
wipP BUNT-0001LT 0.00
Further review on faxing the Golden 0.00
mmatter.
78505 TIME CWG 12.30 290.00 3567.00
8/15/01 8/31/01 Review 0.00 T@ail
wip BLNT-0001LT 0.00
Review files and pleadings; office 0.00
conference with client.
EXHIBIT JT-APP 0626
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meeling. Meeling with client on

8/22/02 HITT GAINES & BOISBRUN, P.C.

~. 10:34 AM Slip Listing

Slip 1D Attorney Units Rate
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance

77998 TIME WOH 0.75 350.00
8/17/01 Misc 0.00 T@
WIP BLNT-0001LT 0.00
Finalize motion o extend time and 0.00
forwarding same o opposing counsel for
execution.

77999 TIME WOH 1.00 350.00
8/21/01 Review 0.00 T@t
wip BLNT-0001LT 0.00
Review of papers and pleadings. 0.00
Interoffice conference.

78000 TIME WOH 2.50 350.00
8/23/01 Misc 0.00 T@1
wip BUNT-G00TLT 0.00
Working on formulating Golden Blount 0.00
case. Entry of appearance,

78001 TIME WOH 3.50 350.00
8/29/01 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Planning and work on documents. 0.00

78002 TIME WODH 1.00 350.00
8/30/1 Misc 0.00 T@1
WiIP BUNT-0001LT 0.00
Planning discovery and document 0.00
responses.

77655 TIME CAG 1.00 75.00
8/30/01 Prepare 0.00 T
WiP BUNT-GOO1LT 0.00
Prepare correspondence le and telephone 0.00
conference with Oplipat requesting
certifted file wrapper histories on three
palent applications; office conference with
Liz regarding same.

78003 TIME WDH 0.50 350.00
8/31/01 Misc 0.00 T@1
WiP BLNT-0001LT 0.00
Study of documents. 0.00

79834 TIME JHO 7.70 175.00
9/4/01 Misc 0.00 Tt
wie BLNT-0001LT 0.00
Determine prosecution history and claim 0.00
interpretation.

79473 TIME WDH 4.00 350.00
9/4/01 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Study of case and preparation for 0.00

o
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8/22/02 HITT GAINES & BOISBRUN, P.C. .

- 10:34 AM Slip Listing Page 3

Slip 1D Altormey Units Rale Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description " File Variance
Wesigrove Lane.

79835 TIME JHO 8.80 175.00 1540.00
9/5/01 Misc 0.00 T@1 -
wie BLNT-0001LT 0.00
Determine prosecution history and claim 0.00
interpretation.

79474 TIME WOH 0.75 350.00 262.50
9/5/01 © Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Follow-ug work on damaies ﬁuestion, L 0.00

79836 TIME JHO 8.90 175.00 1657.50
9/6/01 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Determine prosecution history and claim 0.00
interpretation.

79475 TIME WDOH 2.00 350.00 700.00
9/6/01 Misc 0.00 T@1
wIP BLNT-0001LT 0.00
Work on document production. 0.00

79615 TIME CAG 2.00 75.00 150.00
9/7101 Prepare 0.00 T@1
wirP BLNT-0001LT 0.00
Prepare documents for production. 0.00

79838 TIME JHO 6.90 175.00 1207.50
9/7/101 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Determine proseculion history and claim 0.00
interpretation.

79476 TIME WOH 3.50 350.00 1225.00
9/7/01 Misc 0.00 T@1
WIP BUNT-0001LT 0.00
Work on document review and 0.00
classification and «ii—————

A

79477 TIME WDH 5.50 350.00 1925.00
9/8/01 Misc 0.00 T@
wiP BLNT-0001LT 0.00
Work on classifying documents and make 0.00
ready for delivery tc opponents.

79840 TIME JHO 9.00 175.00 1575.00
9/10/01 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Determine prosecution history and claim 0.00
interpretation.

- K014 B
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B8/22/02 HITT GAINES & BOISBRUN, P.C. R
10:34 AM Slip Listing Page 4
Slip ID Altorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
798478 TIME WDH 3.00 350.00 1050.00
9/10/01 Misc 0.00 T@1
WP BLNT-0001LT 0.00
Document production. 0.00
79841 TIME JHO 6.60 175.00 1155.00
9/11/01 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Determine prosecution history and claim 0.00
interpretation.
79479 TIME WDH 1.00 350.00 350.00
9/11/01 Misc 0.00 T@1 -
WIP BLNT-0001LT 0.00
Document exchange arrangements and 0.00
telecon with Jerry Selinger.
79480 TIME WDH 0.50 350.00 175.00
9/12/01 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Arrangements for discovery scheduling 0.00
and further document analysis.
79842 TIME JHO 9.70 175.00 1697.50
9/12/01 Misc 0.00 Tat
wip BLNT-0001LT 0.00
Delermine prosecution history and claim C.00
interpretation.
79622 TIME CAG 2.00 75.00 150.00
9/12/101 Prepare 0.00 T@1
wWipP BLNT-0001LT 0.00
Prepare index of and organize documents 0.00
produced by BLNT.
79481 TIME WDH 3.00 350.00 1050.00
9/13/01 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Study of patent claims and infringement 0.00
problems.
79843 TIME JHO 9.90 175.00 1732.50
9/13/01 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Determine prosecution history and claim 0.00
interpretation.
79482 TIME WDH 0.30 350.00 105.00
9/14/01 Review 0.00 T
WwiP BLNT-0001LT 0.00
Review of copy of 'as filed’ motion to 0.00
extend discovery date. ’
- TAB15
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8/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Slip Listing
Slip 1D Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
79483 TIME WDH 1.00 350.00 350.00
9/19/01 Misc 0.00 T@
wip BLNT-0001LT 0.00
Study of record of prosecution and g, 0.00
Py
79484 TiME WDH 0.75 350.00 262.50
9/20/01 Misc 0.00 T@1
WP BLNT-0001LT 0.00
Telecon with opposing counsel from 0.00
Chicago in an effort to produce logistic
concerning document production and
delivery. Follow-up cali to defendant's
local counsel.
79643 TIME CAG 0.40 75.00 30.00
9/24/01 Revise 0.00 T@1
wWIP BLNT-0001LT 0.00
Revise pleadings index. 0.00
79485 TIME WDH 2.00 350.00 700.00
924101 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Prefiminary review of Peterson documents 0.00
for 'Ry . - orimalizing
courl appearances.
79645 TIME CAG 0.50 75.00 37.50
9/25/01 Draft 0.00 T@1
WIP BLNT-0001LT 0.00
Draft letter to court filing Notice of 0.00
Appearances for Messrs. Harris and
Gaines.
79486 TIME WDH 2.00 350.00 700.00
9/25/01 Review 0.00 T@i
WIP BUNT-0001LT 0.00
Review of certain of Peterson documents 0.00
and planning discovery.
79653 TIME CAG 0.20 75.00 15.00
9/26/01 Revise 0.00 T@1
WIP BLNT-0001LT 0.00
Revised pleadings index. 0.00
79487 TIME WDH 2.50 350.00 875.00
9/26/01 Misc 0.00 T@l
wipP BLNT-0001LT 0.00
Conlference with Charles and preparation 0.00
for depositions.
79658 TIME CAG 1.10 75.00 82.50
9/27/01 Misc 0.00 Ta
wiP BLNT-0CO1LT 0.00
Office conference with Charles W. Gaines 0.00
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8/22/02 HITT GAINES & BOISBRUN, P.C.

10:34 AM Slip Listing

Slip ID Attomey Units
Dates and Time Activity DNB Time
Posting Status Client Est. Time
Description File Variance

81792 TIME WDH .
10/12/01 Misc 0.00
wip BLNT-0001LT 0.00
Execution of Motion in Limine and filing 0.00
and serving of same.

81793 TIME WDH 2.00
10/15/01 Review 0.00
WIP BLNT-0001LT 0.00
Review of certain drawings and 0.00
documents and preparing for meeting with
Golden Blount.

81794 TIME WDH 5.00
10/16/0% Misc 0.00
wip BLNT-0001LT 0.00
Preparation for and conference with 0.00
Golden Blount at his offices and certain
follow-up thereafter.

81865 TIME CWG 4.50
10/16/01 Meeting 0.00
wip BLLNT-0001LT 0.00
Meeting at Golden Blount's office. 0.00

B1795 TIME WDH 1.00
10/19/01 Misc 0.00
wipP BLNT-0001LT- 0.00
: 0.00

81759 TIME CAG 0.50
10/23/01 Revise 0.00
wip BLNT-0001LT 0.00
Revise pleadings index. 0.c0

81771 TIME CAG 0.50
10/26/01 Revise 0.00
wipP BLNT-0001LT 0.00
Revise pleadings index. 0.00

83972 TIME WDH 1.20
11/1/01 Misc 0.00
WIP ] BLNT-0001LT 0.00
T ——— 0.00
.

B3735 TIME CWG 0.75
11/5/01 Review 0.00

wIP BLNT-0001LT 0.00
Review documents; office conference with 0.00

8ill Harris regarding

Page B

Rale Slip Value
Rate Info
Bill Status

T 35000 B75.00
Ta

350.00 700.00
T

350.00 1750.00
T@1

290.00 1305.00
Tat

350.00 350.00
T

75.00 37.50
T@n

75.00 37.50
T@1

350.00 420.00
T@1

290.00 217.50

T@l '

. =A019
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8/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Slip Listing Page- . 9
Slip D Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rale Info
Posting Status Client Est. Time  Bill Status
Description File Variance
83974 TIME WDH 3.00 350.00 1050.00
11/5/01 Misc 0.00 Tt
WIP BLNT-0001LT 0.00
Further work and planning sirategy. 0.60
83740 TIME CWG 0.75 290.00 217.50
11/6/01 Misc 0.00 T@at
wip BLNT-0001LT 0.00
Conference with Bill Harris regarding 0.00
83973 TIME WDH 5.00 350.00 1750.00
11/6/01 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Work on - 0.00
ousensitppllNNNY.  Study of claims.
Meeting with Charles Gaines Sy
i
. Telecons with
opposing counsel and with Golden Blount.
83975 TIME WDH 3.00 350.00 1050.00
11/7/01 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Altention to response to the opposition to 0.00
our motion in limine.
83594 TIME GHP 2.80 175.00 490.00
11/9/01 Draft 0.00 T@n
WipP BLNT-0001LT 0.00
Draft reply to defendants Response to 0.00
Motion in Limine.
83977 TiME WDH 2.00 350.00 700.00
11/9/01 Misc' 0.00 T@
WIP BLNT-0001LT 0.00
Further work on Reply. 0.00
83585 TIME GHP 1.60 175.00 280.00
11/11/01 Draft 0.00 T@1
wWiP BLNT-0001LT 0.00
Draft reply to defendants Response lo 0.00
Motion in Limine.
B3976 TIME WDH 200 350.00 700.00
11/12/01 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Work on reply to our opposition to motion 0.00
in limine.
83978 TIME WDH 2.00 350.00 700.00
11/13/01 Misc 0.00 T@1
wIP BLNT-GO01LT 0.00
Telecons with Judge's taw coordinator. 0.00
. = _AB200 -
JT-APP 0632



B8/22/02 HITT GAINES & BOISBRUN, P.C.

- 10:34 AM Slip Listing Page 10

Slip D Attorney Units Rate Slip Value '
Dates and Time Aclivity DNB Time Rate Info ) I
Posting Status Client Est. Time  Bill Status _
Description File Variance .
receiving continuance notice for Judge 1 '
Stickney's hearing. n

83979 TIME WDH 1.00 350.00 350.00 ;
11/15/01 Misc 0.00 Tat
wWIP BLNT-0001LT 0.00 -
Attention to revised order for hearing by 0.00 -
Magistrate. Conference with Charles -
Gaines. \ l

83512 TIME CAG 0.50 75.00 37.50
11/16/01 Revise 0.00 T
wIP BLNT-0001LT 0.00 .
Revise pleadings index. 0.00 .

83980 TIME WDH 1.50 350.00 525.00 -
11/19/01 ) Misc 6.00 Tt i
wip BLNT-0001LT 0.00 X
Preparation for trial . 0.00 i
r 3 -

.

83981 TIME WDH 4.50 350.00 1575.00 I
11/26/01 Misc 0.00 T@at .- l
wip BLNT-0001LT 0.00
Preparation for an argument before 0.00 .
Magistrate Judge regardingsuiiiliin -

83982 TIME WDH 1.00 350.00 350.00 .
1127101 Misc 0.00 T@tl o
Wip BLNT-0001LT 0.00 .
Follow-up on hearing of November 26 and 0.00 .
review of Magistrate Judge's Order.

83555 TIME TAM 0.50 65.00 32.50
11/28/01 Misc 0.00 T L
WIP BLNT-0C0tLT 0.00 )
Update pleadings index. 0.00 .-

101323 TIME WOH 0.50 350.00 175.00
12/3/01 Misc 0.00 T ) l
WIP ) BLNT-0001LT 0.00
Preparations for further depositions per 0.00 :
Judge's Order. :

101324 TIME WDH 1.00 350.00 350.00 g l
12/4/01 Misc 0.00 T@t ‘
wip BUNT-0001LT 0.00 t
Preparing for further depositions. 0.00 s l

101325 TIME WDH 0.60 350.00 210.00
12/5101 Misc 0.00 T@1? :
wIP BLNT-COG1LT 0.00
Telecon with Bill McLaughlin in efforts to 0.00 B l

TAO21 % S
) JT-APP 0633 Ty '



[

i

i

n

8/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Slip Listing
Slip 1D Attormey Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description . File Variance
work out discovery issues and deposition
timing.
101326 TIME WDH 0.50 350.00 175.00 -
12/6/01 Misc 0.00 T@1
WIP BLNT-0CO1LT 0.00
Telecons with opposing counset (Bilt 0.00
McLaughtin} concerning timing, and
particularly as relales to the McLaughlin
deposition and completion of Mr. Bortz's
deposition to be held in Dallas.
101327 TIME WDH 0.60 350.00 210.00
12/13/01 Misc 0.00 T@at
wiP BLNT-0001LT 0.00
Telecon with opposing atlorney 0.00
(Mcl.aughlin) regarding deposition setting
and foliow-up.
101328 TIME wWOH 1.00 350.00 350.00
12/14/01 Misc 0.00 Ta1
wip BLNT-0001LT 0.00
Telecons with Bill McLaughlin in an effort 0.00
to finalize 30(b){6) deposition.
101329 TIME WDH 0.60 350.00 210.00
12/17/01 Misc 0.00 T@1
WIP BLNT-0001LY 0.00
Notice letter faxed to Bill McLaughlin 0.00
concerning deposition notice and request
for documents. Telecon with Bill
McLaughlin.
101331 TIME CWG 1.00 290.00 290.00
12/18/01 Prepare 0.00 T@1
WIip BLNT-0001LT 0.00
Prepare materials for McLaughlin's 0.00
deposition.
101330 TIME WDH 2.00 350.00 700.00
12/18/01 Misc 0.00 T@1
wip BUNT-0001LT 0.00
Preparations for deposition of Bill 0.00
McLaughlin and Mr. Bortz.
101333 TIME WDH 6.00 350.00 2100.00
12119/01 Misc 0.00 T@t
wip BLNT-0001LT 0.00
Further preparation for and taking 0.00
depositions of Mr. Mctaughlin and Mr.
Bortz.
101332 TIME CWG 6.50 290.00 1885.00
12/19/01 Attend 0.00 T@1
wip BLNT-0001LT 0.00

—y

Page” - 11
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8/22/02 HITT GAINES & BOISBRUN, P.C. e
10:34 AM Skp Listing Page 12
Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
Allend depositions of McLaughfin and 0.00
Bortz.
101334 TIME WDH 0.50 350.00 175.00
12/20/01 Misc 0.00 T
wipP BLNT-0001LT 0.00
Conference with Charles Gaincs 0.00
regarding gEutsmt el
ity
101336 TIME WDH 0.80 350.00 280.00
12/21/01 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Consideration of presentation of evidence. 0.00
Telecon with Golden Biount.
101335 TIME GHP 2.40 175.00 420.00
12/21/01 Prepare 0.00 Tt
WIP BLNT-0001LT 0.00
Prepare Exhibits. 0.00
101337 TIME GHP 310 175.00 542.50
12/27/01 Misc 0.00 Ta1
wip BLNT-0001LT 0.00
Plaintiff's Reply to Defendant's 0.00
Counterclaim.
101338 TIME GHP 1.10 175.00 192.50
12127101 Prepare 0.00 T@
wiP BLNT-0001LT 0.00
Prepare Exhibits, 0.00
101339 TIME GHP 1.10 175.00 192.50
12/28/01 Misc 0.00 T@1
wiP BULNT-0001LT 0.00
Plaintiff's Reply to Defendant's 0.00
Counterclaim.
101340 TIME WDH 1.00 350.00 350.00
12/31/01 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Response to Counterclaims. 0.00
87666 TIME GHP 2.10 175.00 367.50
172102 Research 0.00 Tl
WIP BLNT-0001LT 0.00
Research for WDH. 0.00
88076 TIME WDH 1.00 350.00 350.00
1/7/02 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Preliminary review of depositions. 0.00
JADZ3
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8122/02 HITT GAINES & BOISBRUN, P.C.
_10:34 AM Slip Listing pagée - 13
Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posling Status Client Est. Time  B8ill Status
Description File Variance i
87671 TINE GHP 2.30 175.00 402 50
177102 Research 0.00 T@1
wipP BLNT-0001LT 0.00
Research Disclaimer. 0.00
87673 TIME GHP 2.40 175.00 420.00
1/8/02 Research 0.00 T
WIiP BLNT-0001LT 0.00
Research Disclaimer. 0.00
88077 TIME WDH 0.60 350.00 210.00
1/9/02 Misc 0.00 T@1
wIP BLNT-0001LT 0.00
Preparation for trial. 0.00
87674 TIME GHP 4.80 175.00 840.00
1/9/02 Prepare 0.00 Ta1
wiP BLNT-0001LT 0.00
Prepare Claim Chart Exhibit. 0.00
88078 TiME WDH 3.50 350.00 1225.00
1/16/02 Misc 0.00 T@1
wipP BLNT-0001LT 0.00
Preparation and meeting. 0.00
87678 TIME GHP 210 175.00 367.50
1/10/02 Misc 0.00 T@1
WiP BULNT-0001LT 0.00
Meetings with Golden & Family amiiililiin). 0.00
88025 TIME CWG 8.00 290.00 2320.00
1/10/02 Meeting 0.00 T@1
wip BLNT-0001LT 0.60
Meeling with Golden Blount regarding 0.00
W preparation for meeting.
88028 TIME CWG 4.00 290.00 1160.00
1/13/02 Review 0.00 T@1
wWIP BULNT-0001LT 0.00
Review deposition. 0.00
88029 TIME CWG 3.00 290.00 870.00
1114102 Conference 0.00 T@1
wip BLNT-0001LT 0.00
Conference with Bilt Harris rec.;arding 0.00
"SR
87682 TIME GHP 9.30 175.00 1627.50 -
1/14/02 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Discussions with Charles and Bill 0.00
regarding (N ————————
e _}
= AG24 - -
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10:34 AM

Slip ID Attorney
Dates and Time Activity
Posting Status Client
Description File

88079 TIME WDH
1/14/02 Misc
wip BUNT-0001LT

Work on case. Preparalion primarily on
t. Telecon

with opposing counsel.

88041 TIME CWG
1/15/02 Teleconference
wip BLNT-0001LT
Telephone conference with John Palaski
and follow up office conference with Bill
Harris regarding iy
ol

88080 TIME WDH
111502 Misc
wiP BLNT-0001LT
Telecon from e —————

smmimny Mark-up of the Chicago segment
of the Bortz deposition. Conference with
co-counsel regarding wisigp.

87689 TIME GHP
1/16/02 Review
wiP BLNT-0001LT
Review Financial Documents and Other
exhibits.”
88081 TIME WDH
1/16/02 Misc
wIP BLNT-0001LT
Work on preparation of required Pretrial
Disclosures.
88082 TIME WDH
117/02 Review
wiP BLNT-0001LT

Review of documents; comminwnathommg
AR <xchange of faxes with
Bill McLaughlin {opposing counsel)
regarding pretriat disclosure schedule and
regarding preparation of pretrial order.
Initiation of efforts to obtain stipulations
from Bill McLaughlin. Consideration of

88044 TIME CWG
1117/02 Review
wip BLNT-0001LT

Review and discuss documents and
exhibits for pretrial disciosure.

HITT GAINES & BOISBRUN, P.C.
Stip Listing

DNB Time
Est. Time
Variance

Units Rate Slip Value
Rate Info
Bili Status
550 350.00 1925.00
0.00 T@1
0.00
0.00
2.00 290.00 580.00
0.00 T@1
0.00
0.00
5.00 350.00 1750.00
0.00 T@1
0.00
0.00
1.70 175.00 297.50
0.00 T@1
0.00
0.00
4.00 350.00 1400.00
0.00 T@1
0.00
0.00
5.00 350.00 1750.00
0.00 T@1
0.00
0.00
5.50 290.00 1595.00
0.00 Tt
0.00
0.00
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' 8/22/02 HITT GAINES & BOISBRUN, P.C.
. 10:34 AM Slip Listing Page™ 15
l Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance )
' MME GHP 8.70 175.00 152250
117102 Review 0.00 T@1
WIP BLNT-0001LT 0.00
Review Financial Documents and Other 0.00 -
' exhibits.
87691 TIME GHP 2.20 175.00 385.00
1/18/02 Draft 0.00 T@1
WIP BLNT-0001LT 0.00
l Dralt Pretrial Disclosure. 0.00
88083 TIME WODH 3.00 350.00 1050.00
1/18/02 Review 0.00 T@1
WIP BLNT-0001LT 0.00
Further preparation for pretrial disclosures 0.00
and pretrial order.
88084 TIME WOH 3.00 350.00 1050.00
I 1/21/02 Review 0.00 T
wiP BLNT-0001LT 0.00
Preparation for trial including further . 0.00
preparation for pretrial disclosures.
' 88049 TIME CWG 3.00 290.00 870.00
... 121102 Misc 0.00 T@1
wWIP BLNT-0001LT 0.00
Mark depositions for pretrial materials. 0.00
' 87692 TIME ~ GHP 2.90 175.00 507.50
1/21/02 Draf}{ 0.00 T@t
wip BLNT-0001LT 0.00
' Draft Pretrial Disclosure, 0.00
87901 TIME . TAM 1.00 65.00 65.00
1/22/02 ’ Prepare 0.00 T@1
WIP BLNT-0001LT 0.00
' Prepare log of privieged documents. 0.00
87693 TIME GHP 3.10 175.00 542.50
1/22102 Draft 0.00 T@1
wIiP BLNT-0001LT 0.00
l Draft Pretrial Disclosure/Review 0.00
interrogatories.
88085 TIME WDH 4.00 350.00 1400.00
l 1/23/02 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Preparation and study relating to pretrial 0.00
materials and pretrial order. Conference
B with ' Greq Parker and brief conference
with Chatles Gaines.
' TL=A026 .
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B/22/02 HITT GAINES & BOISBRUN, P.C.
- 10:34 AM Slip Listing
-Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Vanance
87694 TIME GHP 150 175.00 262.50
1/23/02 Misc 0.00 Ta
wip BLNT-0001LT 0.00
Jury Instructions. 0.00
88086 TIME WDH 2.30 350.00 805.00
1124102 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Trial instructions for jury. Preparation time 0.00
with Greg Parker. Telecons seeking to
find status of pretrial disclosures.
87698 TIME GHP 3.40 175.00 585.00
1/25/02 Misc 0.00 T@t
wip BLNT-0001LT 0.00
Pretrial Order (including Jury Instructions 0.00
& Voir Dire).
88087 TIME WDH 2.00 350.00 700.00
1/25/02 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Conferences with Charles Gaines and 0.00
Greg Parker regarding
. Telecon with Bill McLaughlin
88088 TIME WDH 4.00 350.00 1400.00
1/28/02 Misc 0.00 T@
wIP BLNT-0001LT 0.00
Preparation for trial. 0.00
87700 TIME GHP 410 175.00 717.50
1/28/02 Misc .00 T@1
Wip BLNT-0001LT 0.00
Pretrial Order & Exhibit List. 0.00
87902 TIME TAM 0.50 65.00 32.50
1/29/02 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Update pleadings index. 0.00
88089 TIME WDH 4.00 350.00 1400.00
1/29/02 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Preparation for trial. 0.00
88065 TIME CWG 2.00 290.00 580.00
1/30/02 Conference 0.00 Ta1l
WiP BLNT-0001LT 0.00
Conferences with Bill Harris and Greg 0.00
Parker regarding eyl

'y

" Page 16
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8/22/02 HITT GAINES & BOISBRUN, P.C.
. 10:34 AM Slip Listing . Page- - 17
Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
88090 TIME WDH 550 350.00 1925.00
1/30/02 Misc 0.00 T@t
wiP BUNT-0001LT 0.00
Trial preparation; Meeting with Mr. Blount. 0.00 .
87705 TIME GHP 470 175.00 822.50
1/31/02 Review 0.00 T@1
wWIP BLNT-0001LT 0.00
Review/Mark Deposition Designations & 0.00
Review 30)b}{6} motion.
88066 TIME CWG 3.00 290.00 870.00
1731102 Misc 0.00 T@1
WwiP BULNT-0001LT 0.00
Begin mark depositions for pretrial 0.00

designations; conferences with Bili Harris
and Greg Parker regardingwamme .

88091 TIME WDH 5.00 350.00 1750.00
1/31/02 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Preparation for trial. 0.00

89910 . TIME GHP 6.50 175.00 1137.50
2/1/02 Prepare 0.00 T@1
WIP BLNT-0001LT 0.00
Prepare/Review Portions of Pretrial Order. 0.00

89703 TIME TAM 2.50 65.00 162.50
211102 Prepare 0.00 T@t
wiP BLNT-0001LT 0.00
Prepare pre-trial exhibits. 0.00

90409 TIME WDH 5.00 350.00 1750.00
21102 Work on 0.00 T@1
wiP BLNT-0001LT 0.00
Work on various parts and subparts of 0.00

pretriat order and other pretrial materials
required by Judge Buchmeyer. Sending
initial drafts of foregoing to opposing
counsed, as per requirements by Court.

89579 TIME CWG 7.00 290.00 2030.00
212102 Prepare 0.00 Tl
wiP BLNT-0001LT 0.00
Prepare pretrial order; interoffice 0.00
conference with Bill Harris and Greg
Parker regarding Yl .
89591 - TIME CwWG 3.00 290.00 870.00
: 2/4/02 Prepare 0.00 T@1
WIP BLNT-0001LT 0.00
Prepare pretrial order and pretrial 0.00

disclosure materials.
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8/22/02 HITT GAINES & BOISBRUN, P.C. o
. 10:34 AM Slip Listing - Page™ "18
Slip ID Attormey Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client %sl. Time  Bill Status
Description File ariance
90410 TIME WDH 5.00 350.00 1750.00
2/4/02 Work on 0.00 T@t
wIP BLNT-0001LT 0.00
Work on jury charges and special 0.00
questions for jury. Further work on pretrial
order.
89914 TIME GHP 3.40 175.00 595.00
21402 Review 0.00 T@1
wip BLNT-0001LT 0.00
Review Documentation for Preliminary 0.00
Jury Instructions with William D. Harris, Jr.
and Research and Drafting of Jury
Instructions. i
89913 TIME GHP 2.60 175.00 455.00
2/4/02 Prepare 0.00 T@1
WIP BUNT-0001LT 0.00
Prepare/Review Remaining Portions of 0.00
Pretrial Order.
89580 TIME CWG 3.00 290.00 870.00
2/4/02 Prepare 0.00 T@1
wWiP BLNT-0001LT 0.00
Prepare prelrial order; interoffice 0.00
conference with Greg Parker regarding
2
90411 TIME WOH 4.00 350.00 1400.00
2/5/02 Misc 0.00 T@1
wWIpP BLNT-0001LT 0.00
0.00
s. Review of
Mclaughlin's letter pressing for pretrial
material drafts and redrafting of response.
89918 TIME GHP 2.30 175.00 402.50
2/5102 Prepare 0.00 T@1
wiP BLNT-0001LT 0.00
Preparation of Objections to Defendants 0.00
Pretrial Disclosure.
§9592 TIME CWG 5.00 290.00 1450.00
215102 Prepare 0.00 T@1
wip BLNT-0001LY 0.00
Prepare pretrial materials. 0.00
89706 TIME TAM 0.20 65.00 13.00
216102 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Update pleadings index. 0.00
= AD2Y Do
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8/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Slip Listing - Page— - 19
Slip ID Altorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
TIME CWG 2.00 290.00 580.00
2/6/02 Prepare 0.00 Tt
wiIP BLNT-0001LT 0.00
Prepare prelrial materials. 0.00
90412 TIME WDH 8.00 350.00 2800.00
216102 Misc 0.00 T@al
wWIP BLNT-QQ01LT 0.00
Numerous letters and pretrial materials to 0.00

and from opposing counsel, refated
primary to scheduling order and Judge
Buchmeyer's pretrial requirement.
Preparation for trial.

L ==
W“h Charles
Gaines and Greg Parker.

89922 TIME GHP 1.70 175.00 297.50
2/6/02 Draft 0.00 T@1
wiP BLNT-0001LT 0.00
Draft/Review Stipulations of Fact and 0.00
Explanation of Witnesses.
89921 TIME GHP 1.10 175.00 192.50
2/6/02 Review 0.00 T@1
wip BLNT-0001LT 0.00
Review Defendant's Interrogatories for 0.00
Completeness.
89920 TIME GHP 1.70 175.00 297.50
2/6/02 Misc 0.00 Tat
wiP BLNT-0001LY 0.00
Discussions with William D. Harris, Jr. 0.00
regarding exhibits, pretriat order, Golden
Blount, etc.
89602 TIME CWG 6.00 290.00 1740.00
217102 Misc 0.00 T@1
wiP BUNT-0001LT 0.00
Interoffice discussion with Bill Harris 0.00
regarding Q-
Telephone conference with Golden
Blount;
90413 TIME WDH 5.00 350.00 1750.00
2/7102 Prepare 0.00 T@1
WIP BLNT-0001LT 0.00
Preparation for pretrial papers, pretrial 0.00
conference and for trial.
89925 TIME GHP 5.20 175.00 910.00
2(7102 Prepare 0.00 T@1
wipP BLNT-0001LT 0.00
Preparation of Jury Instructions. 0.00
= AQ38-
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Slip Value

1.90 17500 33250

8/22/02 HITT GAINES & BOISBRUN, P.C.
-~ 10:34 AM Slip Listing

Slip 1D Aftorney Units Rate
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance

89927 TIME GHP
218102 Draft 0.00 T@t
wiP BLNT-0001LT 0.00
Draft/Review Letters to B. Mclaughlin. 0.00

89606 TIME CWG 4.00 290.00
2/8/02 Prepare 0.00 T@1
wip BLNT-0001LT 0.00
Prepare lelter to opposing counsel; 0.00
telephone conference with Mr. Blount
regarding SRR ; prepare letter to
Mr. Blount regarding
mteroff ce conference with Bill Harris.

89931 TIME GHP 2.80 175.00
2/8/02 Prepare 0.00 T@1
wipP BLNT-0001LT 0.00
Preparation of Equivatence Chart. 0.00

89930 TIME GHP 1.30 175.00
218102 Prepare 0.00 T@1
wip BLNT Q001LT 0.60
Preparaticn of Jury Instructions. 0.00

89928 TIME GHP 350 175.00
2/8/02 Prepare 0.00 Ta
wWIP BLNT-0001LT 0.00
Preparation of Jury Instructions. 0.00

90414 TIME WDH 4.00 350.00
2/8/02 Prepare 0.00 T@1
WwiP BLNT 0001LT 0.00
Preparation for trial. 0.00

90415 TIME WODH 3.00 350.00
2111102 Wark on 0.00 Tat
WwIP BLNT-Q001LY 0.00
Work on pretrial order and work on voir 0.00
dire questions. Conferences with Charles
Gaines and Greg Parker. Letter 1o Bill
MclLaughlin regarding follow-up request
for privilege log. Review of
correspondence from Bill McLaughtin.

89932 TIME GHP 6.90 175.00
2/11/02 Prepare .00 T@t
wip BLNT-0001LT 0.00
Preparation of Jury Instructions. 0.00

89937 TIME GHP 0.80 175.00
2/12/02 Misc 0.00 T@1
WIpP BUNT-0001LT 0.00
Strategy discussion with William D. Harris, 0.00

1160.00

490.00

227.50

612.50

1400.00

1060.00

1207.50

140.00
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8/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Skip Listing -Page: 21
Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance ]
ME GHP 3.10 175.00 54250
2/12/02 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Incorporate William D. Harris, Jr, changes (.00
into Jury instructions.
89935 TIME GHP 340 175.00 595.00
2/12/02 Prepare 0.00 T@l
wiP BLNT-0001LT 0.00
Preparation of Jury Charge. 0.00
90416 TIME WDH 5.00 350.00 1750.00
2112/02 Prepare 0.00 Ta
wiP BLNT-0001LT 0.00
Preparation for trial; eyl 0.00
N ——
e .
)
wpdaiiakittivminsinp |
v ]
.3
89933 TIME GHP 1.30 175.00 227.50
2112102 Misc 0.00 Tat
wip BLNT-0001LT 0.00
Completion of First Draft of Jury 0.00
Instructions.
89939 TIME GHP 2.10 175.00 367.50
2113/02 Misc 0.00 T
wiP BLNT-0001LT 0.00
Incorporate additional William D. Harris, 0.00
Jr. changes into Jury instructions.
89940 TIME GHP 0.30 175.00 52.50
2113/02 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Strategy discussion with William D. Harris, 0.00
Jr. regarding Yo" |
B9938 TIME GHP 0.40 175.00 70.00
2113/02 Research 0.00 T@
wIP BLNT-0001LT 0.00
0.00
Jvan
89610 TIME CWG 2.00 290.60 580.00
2/13/02 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Interoffice conference with Bill Harris 0.00
regarding ;
= !__AUS'Z ST A
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8/22/02 HITT GAINES & BOISBRUN, P.C. [
10:34 AM Slip Listing “Page 22
Slip 10 Attorney Units Rate  Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
89621 CWG 200 290.00 580.00
2/14/02 Revise 0.00 T@1
wip BLNT-0001LT 0.00
Revise Doctrine of Equivalents chart. 0.00
90417 WDH 4.00 350.00 1400.00
2/14/02 Misc 0.00 Ta
wiP BLNT-0001LT 0.00
Further preparation for trial. Preparation 0.00
conlerence with Charles Gaines.
90418 WOH 5.50 350.00 1925.00
2115102 Prepare 0.00 T@1
WIP BLNT-00CG1LT 0.00
Preparation for trial and numerous 0.00
telecons.
89619 CWG 1.00 290.00 290.00
2/15/02 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Interoffice discussion with Bill Harris 0.00
regarding < —
B9G35 CWG 1.00 290.00 290.00
2/15/02 Misc 0.00 T@t
WiP BLNT-0001LT 0.00
Interoffice conference with Bill Harris 0.00
regarding .
89642 CWG 1.00 290.00 290.00
2/18/02 Misc 0.00 T@t
IWE[P i f BLNT-0001LT 0.00
nteroffice conference regardinOuliiiighm 0.00
.
90419 WDH 5.00 350.00 1750.00
2/18/02 Continue 0.00 T@1
wie BLNT-0001LT 0.00
Continued preparation for trial. 0.00
89648 CWG 1.50 290.00 435.00
2119/02 Review 0.00 T@1
wIP BLNT-0001LT 0.00
Review dralt of Pre-trial Order; telephone 0.00
conference with opposing counsel;
interoffice conlerence with Greg Parker
regarding P
89644 CWG 1.00 290.00 290.00
2/19/02 Review 0.00 Ta1
wiP BLNT-0001LT 0.00
Review draft of Jury instructions. 0.00
. = Ap3Y
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8/22/02 HITT GAINES & BOISBRUN, P.C. 7
10:34 AM Slip Listing Page ™ 23
Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
85961 TIME GHP 1.70 17500 29750
2/19/02 Misc 0.00 T
wip BLNT-0001LT 0.00
Incorporate Charles W. Gaines changes 0.00 -
into Jury Instructions.
89962 TIME GHP 420 175.00 735.00
2/19/02 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Draft/Review Final Pretrial Order, 0.00
90420 TIME WDH 3.00 350.00 1050.00
2/20/02 Work on 0.00 T@1
WIP - BLNT-0001LT 0.00
L~ 0.00
89965 TIME GHP 8.30 175.00 1452.50
2/20/02 Misc 0.00 T
wipP BLNT-0001LT 0.00
Completion/Filing of Pretriai Order and 0.00
Pretrial Materials.
90421 TIME WDH 2.00 350.00 700.00
2121/02 Work on 0.00 T@1
WIP BLNT-0001LT 0.00
Wa! 0.00
. Conferences with Charles
Gaines and Greg Parker.
89667 TIME CWG 1.00 290.00 290.00
2/21/02 Review 0.00 T
wWip BLNT-0001LT 0.00
Review draft of Peterson's Jury Charge. 0.00
89970 TIME GHP 2.10 175.00 367.50
222102 Prepare 0.00 T@1
wiP BLNT-0001LT 0.00
Preparation of Joint Agreed to Motion for 0.00
Trial by the Court Sitting Without a Jury.
89973 TIME GHP 3.40 175.00 595.00
2125/02 Prepare 0.00 T@1
WwipP BLNT-0001LT 0.00
Preparation of Charts for Bint Trial. 0.00
89847 TIME GWB 1.00 275.00 275.00
2125102 Misc 1.00 T@1
WP BLNT-0001LT 0.00 Do Not Bil!
Interoffice conference regarding claims 0.00
interpretation i
89971 TIME GHP 1.20 175.00 210.00
2/25/02 Misc 0.00 T '
wip BLNT-0001LT 0.00
.A034
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8/22/02 HITT GAINES & BOISBRUN, P.C. -
. 10:34 AM Slip Listing Page 24
Slip ID Aftorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
" Strategy discussion ewakeaiaie 0.00
RN
L] )
90422 TIME WDH 5.00 350.00 1750.00
2/25/02 Misc 0.00 Ta1
wipP BLNT-0001LT 0.00
Further preparation for trial inctuding 0.00
numerous telecons with Bill McLaughlin
and Dean Monco. Follow-up question
posed by opposing counsel ainisasie
L
.
89976 TIME GHP 2.10 175.00 367.50
2/26/02 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Strategy discussion with Charles W. 0.00
Gaines about GEENNIEPRSIUN—
L
90423 TIME WDH 4.70 350.00 1645.00
2/26/02 Misc 0.00 T@1
wIP BLNT-0001LT 0.00
Further preparation for trial. \WEgwNeJd 0.00
o
m, including numerous
re-wording transmission to opposing
counsel. *s
R Planning for pretrial conference.
89848 TIME GwB 1.00 275.00 275.00
2/26/02 Misc 1.00 T@1
wipP , BLNT-0001LT 0.00 Do Not Bill
Interoffice conference reaardingb 0.00
A
89974 TIME GHP s 5.30 175.00 927.50
2126/02 Prepare 0.00 T@1
wIP BLNT-0001LT 0.00
Preparing Charts for Bint Trial. 0.00
89975 TIME GHP 1.50 175.00 262.50
2126102 Draft 0.00 T@1
WIP BLNT-0001LT 0.00
Draft Motion/Brief for 60-Day 0.00
Continuance---Send to opposing counsel.
89677 TIME CWG 2.50 250.00 725.00
2/26/02 Review 0.00 T@1
WIP. . BLNT-COO1LT 0.00
Review exhibit charts and interoffice 0.00
= 8035
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l 8/22/02 HITT GAINES & BOISBRUN, P.C.
—. 10:34 AM Slip Listing
I Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DONB8 Time  Rale Info
Posting Status Client Est. Time  Bill Status
Description File Variance
I conference with Greg Parker regarding
w-tninty
89682 TIME CWG 7.50 290.00 2175.00 -
2127102 Prepare 0.00 Ta1
wip BLNT-0CO1LT 0.00
Prepare claim construction chart. 0.00
89714 TIME TAM 0.50 65.00 32.50
2/27/02 Misc 0.00 Tal
wipP BLNT-0001LT 0.00
Transmittal of documents to co-counsel; 0.00
service of pleading on opposing counsel.
u 89715 TIME TAM 0.50 65.00 32.50
2127102 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Prepare documents for production. 0.00
u 89978 TIME GHP 3.40 175.00 595.00
212702 Prepare 0.00 Tat
WIP BLNT-0001LT 000
Preparing Claims Interp. Chart. 0.00
l _.. B99r7 TIME GHP 3.10 175.00 542.50
2427102 Prepare 0.00 T@
wip BLNT-CQOO1LT 0.00
. Preparing Charts for Bint Trial. 0.00
90424 TIME WDH 2.00 350.00 700.00
2127102 . Work on 0 o0 T@1
WIP BLNT-0001LT 0.00
Work on 3 motions and numerous calls to 0.00
council to courl and to ciient.
89980 TIME GHP 1.70 175.00 297.50
2/28/062 Misc 0.00 Tat
wip BLNT-GO01LT 0.00
Strategy Discussions with William D. 0.00
) Harris, Jr. regarding Gbemmimigr=
l “w—
80425 TIME WDH 2.00 350.00 700.00
2/28/02 Misc 0.00 T@1
wIP BLNT-0001LT 0.00
Further work on 3 motions. 0.00
92050 TIME CAG 1.00 75.00 75.00
3/1/02 Revise 0.00 T
} wipP BLNT-0001LT 0.00
Revise pleadings index. 0.00

JT-APP 0648 -



Motion in Limine.

8/22/02 HITT GAINES & BOISBRUN, P.C.
. 10:34 AM Slip Listing
Slip ID Altormey Units Rate Slip Value
Dates and Time Aclivity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
IME WDH 0.50 350.00 17500
3/4/02 Misc 0.00 Tat
wip BLNT-0001LT 0.00
Follow-up on motion in limine made by 0.00
opposing counsel.
92493 TIME WDH 0.30 350.00 105.00
3/5/02 Work on 0.00 Tl
wip BLNT-0001LT 0.00
Work on pleadings. 0.00
92169 TIME TAM 0.20 65.00 13.00
3/5102 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Update pleadings index. 0.00
92494 TIME WDH 3.50 350.00 1225.00
316102 Review 0.00 T@1
wip BLNT-C00TLT 0.00
Review of depositions to look {or el 0.00
]
UEniswbissmsusdng Further work on our
responsive memo.
92495 TIME WDH 0.50 350.00 175.00
3/11/02 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Attention to Motion To Strike. 0.00
92013 TIME GHP 0.70 175.00 122.50
3/13/02 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Strategy discussions with WDH regarding 0.00
reply {o Protective Order.
92496 TIME WDH 3.00 350.00 1050.00
3/13/02 Draft 0.00 T@1
WIP BLNT-0001LT 0.00
Draft and revisions to draft lo responsive 0.00
memo.
92016 TIME GHP 4.80 175.00 840.00
3/14/02 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Legal Research Regarding Opinion of 0.00
Counsel Issue.
92018 TIME GHP 5.70 175.00 §97.50
315102 Draft 0.00 T@1
wip BLNT-0001LT 0.00
Draft/Review/File Response to Def. 0.00

|
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8/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Slip Listing _Page— 27
Slip ID Altorney Units Rale Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time Bill Status
Description File Variance
92497 TIME WDH 5.00 350.00 1750.00
3/15/02 Misc 0.00 Ta1
wip BLNT-0001LT 0.00
Completion of response to motion for 0.00
protective order.
92172 TIME TAM 0.20 65.00 13.00
3/25/02 Misc 0.00 T@t
WiP BLNT-0001LT 0.00
Update pleadings index. 0.00
92498 TIME wWDH 1.00 350.00 350.00
3127102 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Determining the changes needed for 0.00
meeting the new disclosure of pretrial
material (April 19, 2002) and pretrial
conference. i . igao {
B e
T a—— )
S
92499 TIME WDH 0.40 350.00 140.00
3128102 . Misc 0.00 T@1
wip BLNT-0001LT 0.00
94597 TIME WDH 4.00 350.00 1400.00
471102 Work on 0.00 T@1
wipP BLNT-0001LT 0.00
Working on findings of fact and review or 0.00
requirements by Court in the new
scheduling order.
94598 TIME WDOH 4.00 350.00 1400.00
4/2/02 Work on 0.00 T@1
WIP - BLNT-0001LT 0.00
Work on Findings of fact. 0.00
94599 TIME WOH 2.50 350.00 875.00
4/15/02 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
94600 TIME WDH 3.00 350.00 1050.00
4/16/02 Work on 0.00 T@1
wiP BLNT-0001LT 0.00
Work on additional findings of fact and first 0.00
draft of set of conclusions of law.
— A0
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preparation. Telecon with Golden Blount.

2.80 175.00 430.00

8/22/02 HITT GAINES & BOISBRUN, P.C.
- 10:34 AM Slip Listing

Slip ID Atlorney Units Rate
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance

93273 TIME GHP
4/16/02 Research 0.00 T@1
WIP BLNT-0001LT 0.00
Research damages issues for William D. 0.00
Harris.

94601 TIME WDH 5.00 350.00
4117102 Prepare 0.00 T@1
WiP BLNT-0001LT 0.00
Preparation for trial and preparation of 0.00
submission to court. Further work on
findings of fact and conclusions of taw.

Study of Markman type for claim
interpretation.

94275 TIME GHP 5.10 175.00
4/17/02 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Formulate claim construction/findings of 0.00
fact and conclusions of law/research
damages convoy issue.

94280 TIME GHP 4.30 175.00
4/18/02 Misc 0.00 Tat
WIP - BLNT-0001LT 0.00
Trial brief. 0.00

94602 TIME WDH 4.00 350.00
418062 Work on 0.00 T@1
WP BLNT-0001LT 0.00
Work on trial brief. 0.00

94281 TIME GHP 10.30 175.00
4119/02 Misc 0.00 T
WIP BLNT-0001LT 0.00
Complete/Review/Fite findings of fact and 0.00
conclusions of law, pretrial order,
contested issues of fact and stipulated
facts.

94603 TIME WDH 7.00 350.00
4/19/02 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Briel and preparation time on trial brief 0.00
and on submission of pretrial material
including pretrial order.

94604 TIME WDH 2.00 350.00
4/22/02 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Follow-up to pretrial filings and further 0.00

Shp Value

I
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8/22/02 HITT GAINES & BOISBRUN, P.C.
. 10:34 AM Slip Listing Page 29
Slip 1D Attorney Units Rate Slip Value
Dales and Time Activity DNB Time Rate Info
Posling Status Client Est. Time  Bill Status
Description File Variance
94605 TIME WDH 3.00 350.00 1050.00
423/02 Prepare 0.00 T@1
WIP BLNT-0001LT 0.00
Preparation for trial. 0.00
94420 TIME CWG 2.00 290.00 580.00
4/24/02 Misc 0.00 T@1
wip BLNT-0001LT ¢.00
Interoffice conference with Bili Harris and 0.00
Greg Parker regarding
94606 TIME WDH 3.00 350.00 1050.00
4124102 Prepare 0.00 T@
wip BLNT-0001LT 0.00
Preparation for trial. 0.00
94290 TIME GHP 4.10 175.00 717.50
425102 Prepare 0.00 T@1
wip BLNT-0001LT 0.00
Preparation of demonstrative evidence. 0.00
94020 TIME CAG 1.40 75.00 105.00
4125/02 Misc 0.00 T
wiP BLNT-0001LT 0.00
Obtain copies of cases cited in pre-trial 0.00
pleadings.
94291 TIME GHP 4.30 175.00 752.50
4/25/02 Misc 0.00 Tan
WIP BLNT-000ALT 6.00
Trial preparation with Charles Gaines and 0.00
Bill Harris.
94292 TIME GHP 1.30 175.00 227.50
4125102 Misc 0.00 T@
wIp BLNT-0001LT 0.00
Read/Review cases in defendant's 0.00
findings of fact and conclusions of law.
94423 TIME CWG 8.50 290.00 2465.00
4/25/02 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Interoffice conference with Bill Harris an 0.00
Greg Parker regardingd
s ! e .
Y
divwE
94607 TIME wWOH 4.00 350.00 1400.00
4/25/02 Prepare 0.00 Tt
wiP BLNT-0001L.T 0.00
Preparation for trial. 0.00
o A048. .
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Slip Value

6.00 35000 2100.00

8/22/02 HITT GAINES & BOISBRUN, P.C.

10:34 AM Slip Listing

Slip 1D Attorney Units Rate
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance

34608 WDH
4/26/02 Misc 0.00 T@t
wip BLNT-0001LT 0.00
Further preparations for trial. 0.00

94295 GHP 7.70 175.00
4126102 Misc 0.00 Ta1
wip BLNT-0001LT 0.00
Continued preparation of demonstrative 0.00
evidence.

94426 CWG 3.00 290.00
4/29/02 Misc 0.00 T@1
wiP BLNT-COO1LT 0.00
Interoffice conference with Bili Harris and 0.00
Greg Parker regarding Wy -

94609 wOH 1.00 350.00
4/29/02 Prepare 0.00 T@1
wWIP BLNT-0001LT 0.00
Preparation for trial. 0.00

94300 GHP 6.20 175.00
4/29/02 Misc 0.00 Tan
wiP BLNT-0001LT 0.00
Trial preparation with Charles Gaines and 0.00
Bill Harris.

94431 CWG 4.50 290.00
4/30/02 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Meeting with Golden Blount regarding 0.00

SN interoffice conference with Bill
Harris regarding Jiillitee eview other
pretrial materials.

94301 GHP 9.30 175.00
4/30/02 Misc 0.00 T@1
wWip BLNT-0001LT 0.00
Trial preparation with Charles Gaines and 0.00
Biil Harris.

94610 WOH 6.00 350.00
4/30/02 Prepare 0.00 T@t
wiP BLNT-0001LT 0.00
Preparation for trial. 0.00

96168 CWG 4.50 280.00
5/1/02 Prepare 0.00 T@1
wip BLNT-0001LT 0.00
Prepare trial exhibits and other materials. 0.00

1347.50

§70.00

350.00

1085.00

1305.00

1627.50

2100.00

1305.00

'y
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8/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Slip Listing ~Page . 31
Slip 1D Attorney Units Rate Slip Value
Dates and Time Aclivity DNB Time Rate Info
Posting Status Client Est. Time  Bill Stalus
Descriplion File Varlance
95647 TIME GHP 1070 175.00 187250
5/1/02 Misc 0.00 T@l
wipP BLNT-0001LT 0.00
Trial preparation. 0.00 ]
98917 TIME WDH 6.00 350.00 2100.00
5i1/02 Prepare 0.00 Tat
wiP BLNT-0001LT 0.00
Preparation for trial. 0.00
95991 TIME CAG 3.00 75.00 225.00
5/2/02 Misc 0.00 T
wWIP BLNT-0001LT 0.00
Assist with preparation of trial notebooks. 0.00
96174 TIME CWG 6.00 290.00 1740.00
512102 Prepare 0.00 T@a
WIP BLNT-0001LT 0.00
Prepare Golden Blount for trial. 0.00
96230 TIME TAM 5.50 65.00 357.50
512102 Prepare 0.00 T@n
WIP BLNT-0001LT 0.00
Preparation of exhibit notebooks for trial. 0.00
95649 TIME GHP 1240 175.00 2170.00
512102 Misc 0.00 T@t
WIP BLNT-0001LT 0.00
Trial preparation. 0.00
98918 TIME WDH 8.00 350.00 2800.00
512102 Prepare 0.00 T@1
WIP BLNT-0001LT 0.00
Preparation for trial. Extended meeting 0.00
with Golden Blount and intense trial
preparation.
95992 TIME CAG 3.50 75.00 262.50
5/3102 Misc 0.00 T
WIP BLNT-0001LT 0.00
Assist with preparation of trial materials. 0.00
96175 TiME CWG 2.00 290.00 580.00
513/02 Misc 0.00 T@1
WIP BUNT-0001LT 0.00
Attend pre-trial conference. 0.00
95650 TIME GHP 220 175.00 385.00
513102 Misc 0.00 Ta
wip BLNT-0001LT 0.00
Preparation for Pretrial Conference. . 0.00
. A042 . -
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8/22/02 HITT GAINES & BOISBRUN, P.C. R 3 l
— 10:34 AM Slip Listing Page 32 N
Slip 1D Attorney Units Rate Slip Value l
Dates and Time Aclivity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance .
56231 TIVIE TAM 300 6500  195.00 l
513102 Prepare 0.00 T@1 .
wiP BLNT-0001LT 0.00
Preparation of exhibit notebooks. 0.00 -
95652 TIME GHP 3.10 175.00 542.50 l
5/3/02 Misc 0.00 T@t
WiP BLNT-0001LT 0.00
Begin preparation of Markman Brief, 0.00 ™
95651 TIME GHP 2.10 175.00 367.50 L '
5/3/02 Misc 0.00 Ta1
wWiP BLNT-0001LT 0.00 -
Pretrial conference. 0.00 : '
98919 TIME WDH 2.00 350.00 700.00 o
513102 Prepare 0.00 T@ .
wiP BLNT-0001LT 0.00 '
Preparation and attendance at Pretrial 0.00 :
Conference. Preliminary considerations ’
on Markman brief. -
95653 TIME GHP 2.70 175.00 472.50
516/02 Misc 0.00 T@1 : l
wiIP BLNT-0001LT 0.00
Discussions with William D. Harris, Jr. and 0.00 -
Charles W. Gaines regardingJiillimey ‘
96179 TIME CWG 1.50 290.00 435.00
516/02 Misc 0.00 T@1 -
WIP BLNT-0001LT 0.00 .
Interoffice conference reﬂarding 0.00 l
1]
95654 TiME GHP 4.10 175.00 717.50 ; !
5/7/02 Misc 0.00 T@ -
wiP : BLNT-0001LT 0.00
Begin preparation of Markman Brief. 0.00 P
98920 TIME WDH 0.80 350.00 280.00 g
518102 Misc 0.00 TQ1
wip BLNT-0001LT 0.00 .
Checking status of Markman brief and 0.00 :
inputs. < |
95655 TIME GHP 9.70 175.00 1697.50 '
5/8/02 Misc 0.00 T@t P
wWiP ) BLNT-0001LT 0.00 !
Preparation of Markman Brief. 0.00 =J|
[
!
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8/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Slip Listing Page —-33
Slip 1D Attorney Units Rate Slip Vaiue
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
95657 TIME GHP 4.30 17500 75250
5/9/02 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Preparation of Markman Brief. 0.00
95659 TIME GHP 1.30 175.00 227.50
5/9/02 Misc 0.00 T@1
wipP BLNT-0001LT 0.00
Discussions with William 1. Harris, Jr. 0.00
regarding
98921 TIME WOH 0.00 350.00 0.00
5/9/02 Work on 0.00 T@il
wIiP BLNT-0001LT 0.00
Work on Markman brief, 0.00
98922 TIME WDH 3.00 350.00 1050.00
5/10/02 Work on 0.00 T@1
wWIP BLNT-0001LT 0.00
Work on Markman brief. 0.00
95660 TiME GHP 1.10 175.00 192.50
5/10/02 Miso 0.00 T@1
wiP BLNT-0001LT 0.00
Discussions with Charles W. Gaines 0.00
regarding f
95661 TIME GHP 1.80 175.00 315.00
5/10/02 Misc 0.00 T@1
WiP BLNT-0001LT 0.00
Incorporate William D. Harris, Jr.'s 0.00
Markman Brief suggestions of May 9,
2002.
95662 TIME GHP 1.30 175.00 227.50
5/10/02 Review 0.00 T@
wip BLNT-0001LT 0.00
r 0.00
95666 TIME GHP 2.40 175.00 420.00
5/13/02 Misc 0.00 T@1
WIP : BLNT-0001LT 0.00
Discuss claim interpretation with William 0.00
D. Hamis, Jr. and make changes.
98923 TIME WDH 1.00 350.00 350.00
5115/02 Work on 0.00 T@1
WiP BLNT-0001LT 0.00
Work on Markman brief. 0.00
—_ AG44 -
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Charles W. Gaines regarding uiimumsiily

8/22/02 HITT GAINES & BOISBRUN, P.C.
- 10:34 AM Slip Listing

SlipiD Attorney Units
Dates and Time Activity DONB Time
Posting Status Client Est. Time
Description File Variance

95672 TIME GHP .
5/15/02 Misc 0.00
wip BLNT-0001LT 0.00
Work on claim interpreltation. 0.00

96208 TIME CWG 2.50
5/16/02 Misc n.00
WIP BLNT-0001LT 0.00
Conference with Bill Harris and Greg 0.00
Parker regarding Wiy

95676 TIME GHP 8.30
5/16/02 Misc 0.00
wipP BLNT-Q001LT 0.00
Discuss claim interpretation with William 0.00
D. Harris, Jr. and make changes.

96232 TIME TAM 2.00
5/17/02 Misc 0.00
WIP i BLNT-0001LT 0.00
Assist in preparation and service ¢f 0.00
Markman Brief.

95678 TIME GHP 9.10
517102 Misc 0.00
wiP BLNT-0001LT 0.00
Finalize and file claim interpretation. 0.00

95679 TIME GHP 0.90
5120102 Misc 0.00
WIP BLNT-0001LT 0.00
Discussions with William D. Harris, Jr. 0.00
about finalized version of claim
interpretation,

95684 TIME GHP 0.80
5121102 Misc 0.00
WIP BLNT-0001LT 0.00
Various conversations b/w myself, William 0.00
D. Harris, Jr. and Charles W. Gaines
regarding the

96238 TIME GHP 2.30
5128102 Misc 0.00
wiP BLNT-0001LT 0.00
General discussions regarding the hearing 0.00
before Maiistrale Stickne‘, as well as

JERE—

96241 TIME GHP 6.10
5/29/02 Misc 0.00
wip BLNT-0001LT 0.00
Discussions with William D. Harris and 0.00

" Page 34 I
Rate Slip Value '
Rate Info ‘
Bill Status ~
T@1
290.00 725.00 ' '
T@it
175.00 1452.50
T@1 l
65.00 130.00
T@t I
175.00 1592.50 l
T@1
175.00 157.50 l
T@t
175.00 140.00 :
T@1 '- l
175.00 402.50 .
T@t
175.00 1067.50 .
T@1
ot N1 CHRE S
JT-APP 0657 '



i

B/22/02 HITT GAINES & BOISBRUN, P.C. R
. 10:34 AM Slip Listing - Page 35
Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
e
ey
96224 TIME CWG 1.00 290.00 290.00
5/30/02 Interoffice 0.00 Tt
wiP BLNT-0001LT 0.00
Interoffice conference with Bill Harris and 0.00
Greg Parker regarding owiumuey
.
RIS,
96236 TIME TAM 0.50 65.00 32.50
5/30/02 Misc 0.00 Tl
wWIP - BLNT-0001LT 0.00
Locate and obtain copies of case law. 0.00
96243 TIME GHP 5.20 175.00 910.00
5/30/02 Draft 0.00 T@1
wiP BLNT-0001LT 0.00
Draft Markman Reply. 0.00
96244 TIME GHP 3.20 175.00 560.00
5/31/02 Prepare 0.00 T@t
wip BLNT-0001LT 0.00
Preparation for and hearing before Judge 0.00
Stickney regarding Bili McLaughlin as a
wilness.
96245 TIME GHP 6.10 175.00 1067.50
5/31/02 Draft 0.00 Ta
wipP BLNT-CO01LY 0.00
Draft Markman Reply. 0.00
98182 TIME GHP 8.20 175.00 1435.00
6/3/02 Draft 0.00 T@1
wIP BUNT-0001LT 0.00
Draft/Formalize/File Markman Reply. 0.00
98540 TIME WDH 7.00 350.00 2450.00
6/3/02 Misc 0.00 Tat
wip BLNT-0001LT 0.00
Further work of WDH on Reply Brief and 0.00
filing of same.
98941 TIME WDH 1.00 350.00 350.00
6/26/02 Prepare 0.00 T@1
wiP BLNT-0001LT 0.00
Preparation for and conference 0.00
concerning the start-up of an orderly trial
preparation for the trial sefting of July 29,
30 and 31.
98212 TIME GHP 0.90 175.00 157.50
6/26/02 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
. = _A0E6 e
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8/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Slip Listing
Slip ID Attorney Units Rale Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
Discussions with William D. Harris, Jr. and 0.00
Charles W. Gaines regarding Yl
.
98942 TIME WDH 1.20 350.00 420.00
6/27102 Review 0.00 T@t
wIP BLNT-0001LT 0.00
Review of materials needed and further 0.00
preparation and the start of deposition
summaries of Leslie Bortz and Bill
McLaughlin.
98218 TIME GHP 1.40 175.00 245.00
6/27/02 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Reingage for Trial Preparation. 0.00
98943 TIME WDH 0.30 350.00 105.00
6/28/02 Review 0.00 T
wip BLNT-0001LT 0.00
Review of defendant's statutory notice of 0.00
prior art under 35 USC Section 282.
101143 TIME WOH 4.00 350.00 1400.00
715/02 Prepare 0.00 T@i
WiP BLNT-0001LT 0.00
Preparation for and work on forthcoming 0.00
trial.
99991 TIME TAM 0.20 65.00 13.00
7/12/02 Misc 0.00 T@Hi
wip BLNT-0001LT 0.00
Update pleadings index. 0.00
100070 TIME GHP 4.10 175.00 717.50
7116/02 Misc 0.00 T@1
wip BLNT-0001LT 0.00
Trial Preparation -- Exhibits, 0.00
99994 TIME TAM 1.00 65.00 65.00
7116102 Prepare 0.00 T@n
wiP BLNT-0001LT 0.00
Prepare submission of exhibits, update 0.00
exhibits list and notebooks.
100073 TIME GHP 6.10 175.00 1067.50
7117102 Misc 0.00 T@l
wIP BLNT-0001LT 0.00
Trial Preparation — Review exhibits, 0.00
finding of facts and conclusions of law,
and defendant's exhibits.
99995 TIME TAM 1.00 65.00 65.00
70117102 Prepare 0.00 T@1
WIP BLNT-0001LT 0.00

—_
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B/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Slip Listing . -Page 37
Siip ID Altorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Stalus
Descriplion . File Variance
Finalize exhibit notebooks and arrange for 0.00
filing.
100080 TIME GHP 3.10 175.00 542 50 -
7/19/02 Misc 0.00 T@1
WIP BLNT-0OOMLT 0.00
Trial Preparation. 0.00
100081 TIME GHP 2.90 175.00 507.50
7/21/02 Research 0.00 T
wIP BULNT-0001LT 0.00
Research regarding damages. 0.00
101144 TIME WDH 6.50 350.00 2275.00
7122102 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Study of the McLaughlin and Leslie Bortz 0.00
depositions weNERAERIY
vemimmin "
1000823 TIME GHP 11.30 175.00
7122102 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Trial Preparation. 0.00
99844 TIME CWG 2.00 290.00
7123102 Misc 0.00 Ta1
WIP BLNT-0001LT 0.00
Discuss case strategy with Greg H. 0.00
Parker.
100084 TIME GHP 12.70 175.00
7/23102 Misc 0.00 T
WiP BLNT-0001LT 0.00
Trial Preparation. 0.00
101145 TIME wWDH 5.00 350.00
7123102 Misc 0.00 T@t
wiIP BLNT-0001LT 0.00
0.00
order to draft an opening statement in the
fawsuit.
9984% TIME CWG 2.50 290.00 725.00
7124102 Misc 0.00 T@t
WIP BLNT-0001LT 0.00
Discuss case strategy with Greg H. 0.00
Parker and Bill Harris.
101146 TIME WDH 5.00 350.00 1750.00
7124/02 Misc 0.00 T@1
wIP BLNT-COO1LT 0.00
Intense trial preparations. 0.00
~_ A48 - -
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8/22/02 HITT GAINES & BOISBRUN, P.C.
—~ 10:34 AM Slip Listing

Slip ID Attorney Units
Dates and Time Activity DNB Time
Posting Status Client Est. Time
Description File Variance

ME GHP .
7/24/02 Misc 0.00
wIP BLNT-0001LT 0.00
Trial Preparation. 0.00

99852 TIME CWG 2.00
7125/02 Prepare 0.00
wIP BLNT-0001LT 0.00
Prepare for trial. 0.00

101147 TIME WOH 3.50
7125102 Prepare 0.00
wiP BLNT-0001LT 0.00
Preparation for trial including interview 0.00
with Mr_ Blount.

100086 TIME GHP 13.90
7/25/02 Misc 0.00
WiP BLNT-0001LT 0.00
Trial Preparation. 0.00

100087 TIME GHP 14.00
7126/02 Misc 0.00
wiP BLNT-0001LT 0.00
Trial Preparation. 0.00

99856 TIME CWG 5.00
7126102 Misc 0.00
wip BLNT-0001LT 0.00
Trial preparation. 0.00

101148 TIME WDH 5.00
7(26/02 Prepare 0.00
WIP BLNT-0001LT 0.00
Preparation for trial. 0.00

101149 TIME WDH 4.00
727102 Prepare 0.00
wip BLNT-0001LT 0.00
Preparation for trial including interview 0.00
with Mr. Blount.

99996 TIME TAM 8.00
7/27/02 Misc 0.00
wIP ) BLNT-0001LT 0.00
Assist in preparation of trial, prepare 0.00
duplicates of defendant's exhibits.

59857 TIME CWG 11.00
7127102 Misc 0.00
wip , BLNT-0001LT 0.00
Trial preparation. 0.00

Page 38
Rate Slip Value
Rate Info
Bill Status
: 233750
T@1
290.00 $80.00
T@1
350.00 1225.00
T@1
175.00 243250
@t
175.00 2450.00
T@1
290,00 1450.00
T@t
350.00 1750.00
T@1
350.00 1400.00
Tat
65.00 520.00
T@1
290.00 3190.00
T@1
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B/22/02 HITT GAINES & BOISBRUN, £.C.

10:34 AM Slip Listing

Slip 1D Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance

100088 TIME GHP 12.60 17500 210000
7127/02 Misc 0.00 Tat
WIP BLNT-0001LT 0.00
Trial Preparation. 0.00

101150 TIME WDH 4.00 350.00 1400.00
7/28/02 Prepare C.00 T@1
wiP BLNT-0001LT 0.00
Preparation for trial. 0.00

99858 TIME CWG 6.00 290.00 1740.00
7128102 Prepare 0.00 T@1
WP BLNT-0001LT 0.00
Prepare witness materials. 0.00

99997 TIME TAM 4.00 65.00 260.00
7/28/02 Misc 0.00 T@1
wipP BLNT-0001LT 0.00
Assist in preparation for trial, prepare trial 0.00
notebooks.

100089 TIME GHP 9.50 175.00 1662.50
7128102 Misc 0.00 Ta@t
wip BLNT-C001LT 0.00
Trial Preparation. 0.00

99859 TIME CWG 13.00 290.00 3770.00
7129/02 Misc 0.00 T@1
wiP BLNT-0001LT 0.00
Attend trial and prepare materials for 0.00
following day.

100090 TIME GHP 15.50 175.00 2712.50
7/29/02 Misc 0.00 T
wiP BLNT-0001LT 0.00
Trial. 0.00

10115% TIME WDH 10.00 350.00 3500.00
7/29/02 Misc 0.00 T
WIP BLNT-0001LT 0.00
Further preparation for trial and 0.00
participation of first day at trial.

101152 TIME WDH 11.00 350.00 3850.00
7130102 Misc 0.00 T
wiP BLNT-0001LT 0.00
Further preparation for trial and 0.00
participation of second day at trial.

99860 TIME CWG 14.00 290.00 4060.00
7130/02 Misc 0.00 T@1
wipP BLNT-0001LT 0.00
Attend trial and prepare materials for 0.0c0

following day.

- Page™™ 39
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8/22/02 HITT GAINES & BOISBRUN, P.C.
- 10:34 AM Slip Listing

Slip 1D Attorney Units
Dates and Time Activity DNB Time
Posting Status Client Est. Time
Description File Variance

100091 TIME GHP .
7/30/02 Misc 0.00
WIP BLNT-0001LT 0.00
Trial. 0.60

100092 TIME GHP 7.80
7/31/02 Misc 0.00
wIP BLNT-0001LT 0.00
Trial. 0.00

1011563 TIME WOH 6.00
7/31/02 Misc 0.00
wIP BLNT-0001LT 0.00
Early morning preparation for trial and 0.00
conclusion of trial.

99861 TIME CWG 5.00
7/31/02 Misc 0.00
WIP BLNTF-0001LT 0.00
Attend trial. 0.00

Grand Total

Billable 1252.50
Unbiliable 2.00
Total

1254.50

Rate Slip Value
Rate Info
Bill Status
. 293250
Ta
175.00 1365.00
T@1
350.00 2100.00
T
290.00 1450.00
T
313381.50
550.00

313931.50
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
GOLDEN BLOUNT, INC. §
§
Plaintiff, &
§ CIVIL ACTION NO.
§ 3-01-CVY-0127-R
v. §
§
ROBERT H. PETERSON CO., §
§
Defendant. §

AFFIDAVIT OF ROY W. HARDIN IN SUPPORT OF PLAINTIFE’S
APPLICATION FOR ATTORNEYS’ FEES PURSUANT TO 35 U.S.C. § 285

BEFORE ME, the undersigned authority, on this day personally appeared Roy
W. Hardin, who being duly sworn according to law, did upon his oath deposc and say:

1. “My name is Roy W. Hardin. [ am over the age of twenty-one (21) years,
am of sound mind, have never been convicted of & crime, and am fully competent in all
respects to make this Affidavit. I have personal knowledge of the facts stated in this
Affidavit

2. “I am an attorney licensed to practice law in the State of Texas. [ have
been licensed to practice law in the State of Texas for over 25 years. [ am familiar with
the time and expenses involved in prosecuting and defending patent infringement actions
in Dallas, Dallas County, Texas. | am a partner in the law firm of Locke, Liddell & Sapp,
L.L.P., which was counsel of record for Golden Blount, Inc. (“Golden Blount™) in the
above-styled and numbered cause of action.

3 Attached hereto is a genuine, true and correct copy of the time records of

the law firm of Locke, Liddell & Sapp, L.L.P. from January 2000 through July 2001 with

AFFIDAVIT OF ROY W. HARDIN IN SUPPORT OF PLAINTIFF'S APPLICATION FOR  — —
ATTORNEYS’ FEES PURSUANT TO 35 U.S.C. § 285- Page 1 of 2 =

.
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regard to the case at hand. Locke, Liddell & Sapp, L.L.P. has maintained true and correct

1

copies of these documents in its files since they were generated by our office. Members

P

of the Locke, Liddell & Sapp, L.L.P. firm biiled the hours to the case. The numbers of

hours billed and their hourly rates is listed below:

1

Name Hours Hourly Rate

L. Dan Tucker 1.90 $325.00

Monty L. Ross 1.50 $335.00 -
Roy W. Hardin 2275 $350.00 - $375.00

Charles Phipps 34.00 $230.00

Michael W. Dubner 20.00 $135.00

4, “In my opinion, the hours billed by myself and the other members of my

{

firm listed above were reasonable and nccessary for proper prosecution of the case. 1

e N

further believe that the hourly rates for the members of the firn are reasonable in relation

-3

B

to similar services performed at comparable levels of competence by attorneys and
paralegals in the Northern District of Texas. .

5. “Therefore, in my opinion, the total value of time and effort expended by ’ : J'
the law firm of Locke, Liddell & Sapp, L.L.P. of $18,967.50 was reasonable and ]'
necessary for proper prosecution of this case.” .

FURTHER AFFIANT SAITH NOT, S ;l

Roy W/ Hardin

: 21
SUBSCRIBED AND SWORN TO BEFORE ME by the said Roy W. Hardin on : E
this, the s day of August, 2002, to certify which witness my gfficial hand and seal

of office. %ﬂ/ Jl

N

otzry Prnlic. State of Texas
7t My Comn,. Explras 11/20/02

My Commission Expires:

ATTORNEYS' FEES PURSUANT TO 35 U.5.C. § 285 - Page 2 of 2 . -~ )
=053 =T
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P. 0. Box 911541
DaLLAS, TEXAS 753911541

~ LOCKE LIDDELL & SAPP ur TAX D 74-1164324

ATTORNEYS & COUNSELORS

Golden Blount
4200 West Grove
Dallas, TX 75248
As of January 31, 2000

File No.: 09842/60434

Re: Gag-Fired Artifl Logs & Coala-Burner Assembly

DATE SERVICES ATTY HOURS VALUE

12/10/99 Preparation of cease and desist letters. LDT 1.00 325.00

TOTRL HOURS 1.00

TOTAL SERVICES . . . . . . . . . . $325.00

. February 18, 2000

DATE CHARGES VALUE

TOTAL CHARGES . . . . . . . . . . $2.00

TOTAL SERVICES AND CHARGES . . . . . . $327.00

TOTAL DUE THIS STATEMENT . . . . . . $327.00

Please remit payment to:

Locke Liddell & Sapp LLP

P. O. Box 911541

Dallas, Texas 75391-1541

. Facsimiles @ 1.00 per page 2.00

»

—=a
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February 18, 2000

~ Golden Blount
Page 2

A5 of January 31, 2000

File No.: 09842/60434

Re: Gas-Fired Artifl Logs & Coals-Burnex Assembly . N

This statement iz due upon receipt. Please call Roy W. Hardin

(214) 740-8000 of this firm if you have guestions concerning
legal services covered by it or if you dispute the amount of the
statement. Ms. Emily Teague in our Accounting Department

{214} 740-8347 can answer questions concerning payments on your account.

Any payment for less than the full amount of this statement tendered
in full satisfaction of this statement (or any portion of it) should

be sent to: Locke Liddell & Sapp LLP, Attention: accounts Receivable,

2200 Ross Avenue, Suite 2200, Dallas, Texas 75201-6776

PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in, or affiliated
with, the services provided.

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &
Sapp reserve the right to disclose, any nonpublic persconal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those employees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with
federal rxegulations to guard the nonpublic personal information

of clients and former clients.

_ JT-APP 0667
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p. 0. Box 911541
DAALAS,TfXAs1§33LJ§41
Tax 1D 74-1164324 ’

1 OCKE LIDDELL & SAPP 1ir

ATTORNEYS & COUNSELORS

Golden Blount
37200 West Grove
pallas, TX 15248

Re: Gas-Fired Artifl Lo

May 12, 2000

As of Rprilt 230, 2000

File No.: 09842/60434

gs & Coals~-Burner Aggembly

DATE SERVICES ATTY HOURS VALUE
063/21/00 Conference with Mr. Blount regarding LDT .50 175.00
vaiameni i
n4/26/00 Telephone conference with My . Blount LDT .40 140.00
and preparation of demand letter toO
Robert H. Peterson Co.
TOTAL HOURS .90
TOTAL SERVICES . . . - - . . $315.00
TOTAL DUE THIS STATEMENT . $315.00
Please remit payment Lo:
Locke Liddell & Sapp LLP
P. O. Box 911541
pallas, Texas 75391-1541
)
~ .. JT-APP 0668 -
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May 12, 2000

Golden Blount
Page 2

As of April 30, 2000

File No.: 09842/60434

Re: Gas-Fired Artifl Logs & Coals-Burner Assembly

This etatement is due upon receipt. Please call Roy W. Hardin

{214) 740-8000 of this firm if you have questions concerning

legal services covered by it or if you dispute the amount of the
statement. Ms. Emily Teague in our Accounting Department

(214) 740-8347 can angwer questions concerning payments on your account.

Any payment for less than the full amount of this statement tendered
in full satisfaction of this statement {or any portion of it) should
be sent to: Locke Liddell & Sapp LLP, Attention: Accounts Receivable,
2200 Ross Avenue, Suite 2200, Dallas, Texas 75201-6776

PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nonpublic persconal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services pyovided;
or may be received from third parties invelved in, or affiliated
with, the services provided.

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &
Sapp reserve the right to disclose, any nonpublic personal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those employees who need te know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with
federal regulations to guard the nonpublic perscnal information

of clients and former clients.
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P.0O.BoX 911541
DALLAS, TEXAS 753911541

~ LOCKE LIDDELL & SAPP ur DAL
ax 1D 73-1164324

ATTORNEYS & COUNSELORS

October 23, 2000

Golden Blount

4200 West Grove

Dallas, TX 75248 "
As of October 1B, 2000

File No.: 09842/60434

Re: Gas-Fired Arcifl Logs & Coals-Burner Rscembly

DATE SERVICES ATTY HQURS VALUE

07/14/00 Sketch views of patent drawings: MLR 1.50 502.50
congultation with patent drafteman.

10/11/00 Review of file and n  RWH 1.090 350.00

MD 4.00 540,00

10/11/00 Begin research for case law Lo
1,113.75

a.p--l-lllllI!llllllll'!!'
10/12/00 Continue regearch O Wy ———— MD 8.25%
a i e

W
w
W

+ R St .
10/18/00 Prepare Complaint for Patent MD 3.25 238.75
Tnfringement--Golden glount, Inc. V.

Robert H. Peterson Company

TOTAL HOURS 18.00

TOTAL SERVICES . - - - - -~ 6$2,945.00

: JT-APP 0670
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DATE

Qctober 23, 2000

Golden Blount
Page 2

As of October 18, 2000

File No.: 09842/60434

Re: Gas-Fired Artifl Logs & Coals-Burner Assembly

CHARGES VALUE
Photocopies ®.20 per page 8.40
TOTAL CHARGES . . . $g.40

TOTAL SERVICES AND CHARGES $2,953.40
$2,953.40

TOTAL DUE THIS STATEMENT . . . . . ,

Please remit payment to:

Locke Liddell & Sapp LLP

P. O. Box 911541

Dallas, Texas 75391-1541

This statement is due vpon receipt. Please call Roy W. Hardin

{214) 740-8000 of this firm if you have guestions concerning

legal services covered by it or if you dispute the amount of the
statement, Ms. Emily Teague in our Accounting Department

{214} 740-8347 can answer questions concerning payments on your account.
Any payment for less than the full amount of this statement tendered

in full satisfaction of this statement (or any portion of it} should

be sent to: Locke Liddell & Sapp LLP, Attention: Accounts Receivable,
2200 Ross Avenpue, Suite 2200, Dallas, Texas 75201-6776

PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of
providing legal gsexrvices. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in, or affiliated

JT-APP 0671



Golden Blount

Page 3
As of October 18, 2000

File No.: 09842/60434

Re: Gas-Fired Artifl Logs & Coalg-Burner Assembly

with, the services provided.

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &

Sapp reserve the right to disclose, any nonpublic personal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those employees who nced to know that information to
provide the applicable services. Locke Liddell & Sapp maintains

physgical, electronic and procedural safeguarde that comply with
federal regulations to guard the nonpuplic personal information

of clients and former clients.

7 October 23, 2000 I
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LLOCKE LIDDELL & SAPP e

AFTORNEYS & COUNSELORS

Golden Blount
Golden Blount, Inc.

43

01 Westgrove

Addison, TX 75001

February 21,

p. 0. Box 911541

Datlas, TeEx

AS 75391-1541

Tax 1D 74-1164324

2001

As of January 31, 2001

File No.:

Re: Gas-Fired Artifl Logs & Coals-Burner Assembly

DATE

10/17/00

11/06/00

11/06/00

11/07/00

01/08/01

01/0%/01

SERVICES

Telecon with Mr. Blount and review of

infeormation necessary for sy

R S, .
Telecon with Goldén e EREERRERN
o
S

Prepare patent assignment form for
assignment of *15% Patent to Golden
Blount, Inc.; draft letter to Mr.

Blount comuuuR Rty
R e R - -
Complete asgignment of patent
application and draft of letter to Mr.
Blount concerning WamauiiniiE— )
vyl

Prepare letter and complaint and send
to client for approval.

Review of file histories and
considering

2 PR .

TOTAL HOURS

TOTAL. SERVICES . .

ATTY

RWH

RWH

MD

RWH

RWH

12.

09842/¢0434

HOURS VALUE

.50 175.00

.75 262.50

2.00 270.00

2.50 3137.50

3.50 1,312.50

3.50 1,312.50
75
. $3,670.00

JT-APP 0673
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rebruary 21, 2001
Golden Blount
Page 2

as of January 31, 2001

File No.: 09842/60434

Re: Gas-Fired Artifl Logs & Coals-Burner Aspembly

LESS DISCOUNT {51,170.00}

TOTAL SERVICES RILLED . - - - - . $2,500.00

DATE CHARGES VALUE

Air Freight Shipments 19.66

Messenger Services 13.00

Photocopies @.20 per page 5.80

12/22/00 Ccomm. of Patents & wrademarks - Recordal of 40.00
Assignment

g1/18/01 ' Clerk, U.S. pistrict Court - Filing fee for 150.00
Complaint

TOTAL CHARGES . . - - =~ - * ° - $232.46

TOTAL SERVICES AND CHARGES 62,732.46

§2,732.46

TOTAL DUE THIS STATEMENT . - - -

please remit payment tos
f.ocke Liddell & Sapp Lue
p. ©O. Box 911541

pPallaop, Texas 75391~1541

Please call Roy W. Hardin
have questions concerning
ou dispute the amount of the

Accounting Department
ing payments on ye©

This statement is due upon receipt.
{214) 740-8000 of this firm if you
legal services covered by it or if vy
statement. Ms. Emily Teague in our
{214) 740-8347 can angwer guestions concern

any payment for less than the full amount of this statement te
in full satisfaction of this statement (or any P

be gent to: Locke Liddell & Sapp LLP. attention:
2200 Ross RAvenue, guite 2200, Dallas, Texan 753201-6776

JT-APP 0674
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February 21, 2001

Golden Blount
Page 3

As of January 31, 2001

File No.: 09842/60434

Re: Gas-Fired Artifl Logs & Ccals-Burner Assembly

PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the couree of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in, or affiliated

with, the services provided.

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &
Sapp reserve the right to disclose, any nonpublic personal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restrictsa access to nonpublic personal inform-
ation to those employees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with
federal regulations to guard the nonpublic personal information

of clients and former clients.

JT-APP 0675
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LOCKE LIDDELL & SAPP v

- ATTORNEYS & COUNSELORS

Golden Blount
Golden Blount, Inc.
4301 Westgrove
2ddison, TX 75001

Re: Golden Blount, Inc. v. Robert H.

DATE CHARGES
Messenger Services

TOTAL CHARGES . . .

TOTAL PUE THIS STATEMENT

Please remit payment to:

Locke Liddell & Sapp LLP

P. O. Box 911541

Dallas, Texas 75391-1541

This statement is due upon receipt.
(214) 740-8000

P. 0. Box 911541

Tax 1D 74-1164324

March 13, 2001

As of February 28, 2001
File No.: 0%8a2/79075

Petexscn Co.

VALUE
26.00

e e 526.00

e e e e 526,00

Please call Roy W. Hardin

of this firm if you have questions concerning

legal services covered by it or if you dispute the amount of the
statement. Ms. Emily Teague in our Accounting Department
{214) 740-8347 can angwer guestions concerning payments on your account.

Fny payment for less than the full amount of this statement tendered
in full satisfaction of this statement (or any portion of it) should
be sent to: Locke Liddell & Sapp LLP, Attention: Accounts Receivable,
2200 Ross Avenue, Sulte 2200, Dallas, Texas 75201-6776

; . “‘7}@64

JT-APP 0676



March 13, 2001
Golden Blount
Page 2

As of February 28, 2001
File No.: 098B42/7507S

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nonpublic persconal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in, or affiliated
with, the services provided.

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &

Sapp reserve the right to disclose, any nonpublic personal inform-
atvion about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those employees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with
federal regulations to guard the nonpublic personal information

of clients and former clients.

_JT-APP 0677
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LOCKE LIDDELL & SAPP ur

ATTORNEYS & COUNSELORS

Golden Blount
Golden Blount, Inc.
4301 Westgrove
Aaddiscon, TX 75001

Re: Golden Blount, Inc¢. v. Robert H. Peterson Co.

DATE

03/28/01

p4/08/02

0a/10/01

pa/11/01
04/11/01

04/12/01

04a/17/01

SERVICES

Review of Judge's Scheduling Order and

conference regarding S e

Review files and correspondence
concerning the present action; discuss
with Roy
Hardin; draft discovery requests.
Review pleadings and correspondence
concerning the present action; review
United State patent 5,988,159, draft
discovery requests including document
requests and interrogatories.
Review of proposed discovery requests
Revise drafts of Golden Blount's
document requests and interrogatories
to Robert Petermon Co.
Roevise Golden Blount's document
requests and interrogatories to Robert
Peterson Co. in view of exsenashs
2
Letter to client and service of first
wave of discovery.

TOTAL HOURS

P. 0. BoX911541— .
DALLAS, TEXAS 75391-1541
Tax ID 74-1164324

May 15, 2001

File No.: 09842/79075
ATTY HOURS VALUE
RWH 2.00 750.00
CEP 2.00 460.00
CEP 5.00 1,150.00
RWH 1.00 375.00
CEP 1.00 230.00
CEP 1.00 230.00
RWH .50 187.50

12.50

_ JT-APP 0678
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DATE

May 15, 2001
Golden Blount
Page 2

File No.: 09842/79075

Re: Golden Blount, Inc. v. Robert H. Peterscn Co.

TOTAL SERVICES . . . . . . . « . . . . $3,382.50
CHARGES VALUE
Photocopies @.20 per page . 9.60
Facsimiles @ 1.00 per page 24.00
TOTAL CHARGES e e e e e e e e $33.60
TOTAL SERVICES AND CHARGES . . . . . . $3,416.10
TOTAL DUE THIS STATEMENT . . . . . . . $3,416.10

Pleagse remit payment to:

Locke Liddell & Sapp LLP

P. O. Box 911541

Dallas, Texas 75391-1541

This statement is due upon receipt. Please call Roy W. Hardin

{214} 740-8000 of this firm if you have questions concerning

legal services covered by it or if you dispute the amount of the
statement. Ms. Emily Teague in our Accounting Department

{214) 740-8347 can answer questiong concerning payments on your account.

Anty payment for less than the full amount of this statement tendered
in full satisfaction of this statement ({(or any portion of it) should
be sent to: Locke Liddell & Sapp LLP, Attention: Accounts Receivable,
2200 Ross Avenue, Suite 42200, Dallas, Texas 75201-6776

PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nompublic personal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in. or affiliated
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May 15, 2001
Golden Blount
Page 3

File No.: 09842/73075

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

with, the services provided.

Locke Liddell & Sapp does not disclope, nor does Locke Liddell &
Sapp reserve the right to disclose, any nonpublic personal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those employees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with
federal regulations to guard the nonpublic personal anformation

of clients and former clients.

= _A088

JT-APP 0680



LOCKE LIDDELL & SAPP vir

AITORNEYS & COUNSELORS

Golden Blount
Golden Blount, Inc.
4301 Westgrove
Addison, TX 75001

P. O. Box 91154}
Datias, TExas 75391-1541
TaxID 74-1164324

June 19, 2001

As of May 31, 2001

File No.: 09842/739075

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

DATE

0s5/17/01

0s/18/01
05/22/01

05/23/01

05/29/01

05/30/01

SERVICES

Attention to Scheduling Order and
considering xRN
RO, . o rcparing and
transmitting proposed form of Joint
Status Conference paper to opposing
counsel .

Attention to corrected jeint report;
telecon with opposing counsel.

b )
i

Review discovery responses of Defendant
Robert H. Peterson Co.; draft
correspondence concerning same.

Review discovery requests of Defendant
Robert Peterson to Plaintiff Golden
Blount; draft written discovery
responses of Plaintiff Golden Blount;

Revige written discovery responses of
Plaintiff Golden Blount.

TOTAL HOURS

TOTAL SERVICES

ATTY HOURS

RWH 2.00
RWH .75
CEP .50
CEP 1.00
CEP 4.00
CEP 2.00
10.25

VALUE

750.00

281.25
115.00
230.00

$20.00

460.00

$2,756.25

JT-APP 0681
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June 19, 2001

Golden Blount

Page 2 .
As of May 31, 2001
File No.: 03842/7907s

Re: Golden Blount, Inc. v. Robert . Peterson Co. -

DATE CHARGES VALUE
Messenger Services 40.00
Postage 5.63
Photocopiea @.20 per page 10.00
Facsimiles @ 1.00 per page 10.00

TOTAL CHARGES . . . . . . . . . . . . $65 .63
TOTAL SERVICES AND CHARGES .. $2,821.88
TOTAL DUE THIS STATEMENT e e e e . $2,821.88
Please remit payment to:
Locke Liddell & Sapp LLP
P. O. Box 911541
Dallas, Texas 75391-1541
+
This statement is due upon receipt. Please call Roy W. Hardin

(224) 740-8000 of this firm if vou have questions concerning

legal services covered by it or if you dispute the amount of the
statement. Ms. Emily Teague in our Accounting Department

(214) 740-8347 can answer questions concerning payments on your account.

Any payment for less than the full amount of this statement tendered
in full satisfaction of this statement (or any portion of it) should

Lbe sent to: Locke Liddell & Sapp LLP, Attention: Accounts Receaivable,
2200 Ross Avenue, Suite 2200, Dallas, Texas 75201-6776

PRIVACY NOTICEB
iddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of
providing legal gervices. Such information may be obtained from
the client: may be generated as a result of the services provided;
or may be received from third parties involved in, or affiliated

Locke L

JT-APP 0682
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June 19, 2001

Golden Blount
Page 3

Ag of May 31, 2001

File No.: 09842/7907s

Re: Golden Blount, Inc. v. Robert H. Pererson Co.

b

[

with, the services provided.

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &
Sapp reserve the right to disclese, any nonpublic personal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those employees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with
federal regulations to guard the nonpublic persconal information

of clients and former clients.

H
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LOCKE LIDDELL & SAPP e

ATTORNEYS & COUNSELORS

Golden Blount
Golden Blount, Inc.
4301 Westgrove
Addison, TX 75001

Re: Golden Blount,. Inc. v. Robert H. Peterson Co.

DATE

06/01/01

06/04/01

06/04/01

06/06/01

06/13/01

SERVICES

SN Graft proposed Protective
Order; revise draft of Golden Blount's
regponse to RHP's discovery requests.
httention to proposed Protective Order;
Oyt ———

S '

Drafrt Protective Order; <yiamy C

draft joint motion for discovery of the
agreed protective order; draft
correspondence concerning the present
action; revise draft of Golden Blount's
respense to RHP's document requests;
revise draft of Golden Blount's

response to RHP's Interrﬁatories;

P y—— TN rmiican o

Prepare for meeting with client

regarding i
O, .

Review prosecution history of patent in
SULL; Syt
-

P. 0. Box 91]541— .
DavLtas, TexXas 75391-1541
Tax1D 74-1164324

July 17, 2001

As of June 30, 2002

File No.: 09842/79075

ATTY

CEFR

RWH

CEP

RWH

CEP

HOURS VALUE
3.00 690.00
.50 187.50

6.00 1,380.00

.50 187.50

5.00 1,150.00

JT-APP 0684



Golden Blount
Page 2

July 17, 2001

AEe

Fi

of June 30, 2002

le No.: 09842/7%075

Re: Golden Blount, Inc. v. Robert H. Peterscon Co.

DATE

06/14/01

06/18/01

06/19/01

06/22/01

06/29/01

DATE

SERVICES

Review files venpplsishpmuumepais
R,

i

I3

review correspondence concerning ‘R

(l

O rcview prior art
in view of oINS
ogemm draft correspondence to client
concerning same; review prosecution
history of the patent in suit in view

of e R

Review of prior art submitted by
defendant; adding responses tToO

interrogatory answers; el o

|

Attention to gervice of discovery
responses and correction of document
responses.

Preparing for and conferring with
opposing counsel to deliver offer to
drop past infringement damage charge if
attorney fees are paid and product
removed from market - Al

l

TOTAL HOURS

TOTAIL SERVICES

CHARGES

Air Freight Shipments
Messenger Services
Postage

ATTY  HOURS VALUE
CEP 2.00 460.00
CEP 1.50 345.00
RWH 2.50 937.50
RWH .50 187.50
RWH .50 187.50
22.00

.. $5,712.50
VALUE

11.14

20.00

24.50

JTZAPP 0685
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July 17, 2001

Golden Blount
Page 3

As of June 30, 2002

File No.: 09842/79075

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

DATE CHARGES VALUE
Photocopies @.20 per page . 158.80

Facsimiles @ 1.00 per page . 46.00

06/27/01 Computerized Research - Dialog (05/01) 24.21
TOTAL CHARGES . . . . . .« + « « + =+ . §284.65

TOTAL SERVICES AND CHARGES . . . . . - $5,997.15

TOTAI, DUE THIS STATEMENT . . . . . . . $5,987.15

Please remit payment to:

Locke Liddell & Sapp LLP

P. O. Box 911541

Dallas, Texas 75391-1541

This statement is due upon receipt. Please call Roy W. Hardin

{214) 740-8000 of this fixm if you have questiong concerning

legal services covered by it or if you dispute the amcunt of the
statement. Ms. Emily Teague in our Accounting Department

[214) 740-8347 can answer questions concerning payments on your account.

2ny payment for less than the full amount of this statement tendered
in full satisfaction of this statement (or any portion of it) should
be sent to: Locke Liddell & Sapp LLP, Attention: RAccounts Receivable,
2200 Ross Avenue, Suite 2200, Dallas, Texas 75201-6776

PRIVACY NOTICE
Locke Liddell & Sapy may acquire and collect nonpublic personal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in, or affiliated

JT-APP 0686
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July 17, 2001
Golden Blount
Page 4 -

As cof June 30, 2002
File No.: 09B42/73807S

Re: Golden Blount, Inc. v. Robert H. Peterson Co. -

with, the services provided.

Locke Liddell i Sapp does not disclose, nor does Locke Liddell &
Sapp reserve the right to disclose, any nonpublic personal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those employees who need to know that informaticn to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with

federal regulations to guard the nonpublic personal information
of clients and former clients.

JT=APP 0687
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' 0. Box 91151
LOCKE LIDDELL & SAPP 11» _ EA?uBs,ml:.sS?ﬂm'lsu_

Tax 1D 74-1)164324
ATTORNEYS & COUNSELORS

August 14, 2001
Golden Blount
Golden Blount, Inc.
4301 Westgrove
Addison, TX 75001 As of July 31, 2001

File MNo.: 09842/7907S

Re: Golden Blount, Inc¢. v. Robert H. Peterson Co.

DATE SERVICES ATTY HOURS VALUE

07/19/01 TS RWH .25 93.75
VRN 21! to opposing

counsel regarding discovery matters.

07/24/01 Review of Peterson claims regarding RWH 1.50 562.50
ConpiEE RN - .
07/24/01 Telecon with opposing counsel to RWH .50 187.50

inguire whether Peterson to take
product off market; GGG
Srlomgui . iy
O et S
i————
07/31/0)1 Telecon with opposing counsel regarding RWH .50 187.50
position of defendants on invalidity,

TOTAL HOURS 2.75
TOTAL SERVICES . v e e e e . $1,031.25
TOTAL DUE THIS STATEMENT . . . . _ . . $1,031.25
2A076 =-



August 14, 2001
Golden Blount

Page 2
As of July 31, 2001
File No.: 03842/79075

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

Please remit payment to:

Locke Liddell & Sapp LLP

P. O. Box 911541

Dallag, Texas 75391-1541

This statement is due upon receipt. FPlease call Roy W. Hardin
(214) 740-8000 of this firm if you have questions concerning
legal services covered by it or if you dispute the amount of the
statement. Ms. Emily Teague in our Accounting Department

(214) 740-8247 can answer questions concerning payments on your account.

Any payment for less than the full amount of this statement rendered
in full satisfaction of this statement {or any portion of it) should

be sent to: Locke Liddell & Sapp LLP, Attention: Accounts Receivable,

2200 Ross Avenue, Suite 2200, Dallas, Texas 75201-6776

PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;

or may be received from third parties involved in, or affiliated
with, the services provided.

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &
Sapp reserve the right to disclose, any nonpublic perscnal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those employees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with

federal regulations to guard the nonpublic personal information
of clients and former clients.
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SUMMARY OF LOCKE, LIDDELL, & SAPP, LLP BILLING

R =S Eh B T e PN A @S B W T A W

FEE EARNER TOTAL HOURS BILLING RATE |
_ William D. Harris 437.00 $350.00

Charles W. Gaines 202.80 $290.00

Greg H. Parker 492.30 $175.00

James Ortega 67.50 £175.00

Carol Garland 21.60 $75.00

(Paralegal)

Trudy McGruder 31.30 $65.00

(Paralegal)

Total: 1252.50 hours $313,381.50

(From January, 2000 to July, 2001)

FEE EARNER TOTAL HOURS BILLING RATE

L. Dan Tucker 1.90 $325.00

Monty L. Ross 1.50 $335.00

Roy W. Hardin 2295 $350.00 - $375.00
Michael W. Dubner 20.00 $135.00

Chatles Phipps 34.00 $130.00 ]
| Total: 80.15 hours $18,967.50

SUMMARY OF HITT, GAINES, & BOISBURN, P.C. BILLING

(From August, 2001 to August, 2002)

—_—
—

-

JT-APP 0690
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©2001 American Intellectual Property Law Association

All rights reserved. No part of this book may be reproduced or transmitted in any
form or by any means, electronic or mechanical, including photocopying,
recording, or by an information storage and retrieval system, without permission
in writing from the publisher.

Copies of this Report are available from

the AIPLA at a cost of $35 per copy for members

and $300 per copy for non-members.

American Intellectual Property Law Association
2001 Jefferson Davis Highway, Suite 203
Arlington, Visginia 22202-3694
(703) 415-0780
—— www.aipla.org
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<« wA0133 {Rev. 9/89) Bill of Costs

;o UNITED STATES DISTRICT COURT

Northem District of Texas

Golden Blount, Inc,

BILL OF COSTS

V.
Robert H. Peterson Co. Case Number: 3 -1 - CU— O137-12
Judgment having been entered in the above entitied action on August 9, 2002 against De}., Robert H. Peterson Co. |
the Clerk is requested to tax the following as costs: o

Feesofthe Clerk ... .. s 150.00
Fees for service of summons and subpoena . ... L L Lo 0.00
Fees of the court reporter for all or any part of the transcript necessarily obtained for use in the case 1,312.43
Fees and disbursements for printing . ... ... ..., ...... .. .. .. hORTLIité;\‘mg%TérOOme . 0.00
FIVED . 380.00

) 1,317.40
......... 20.00

0.00
0.00,

Compensation of interpreters and costs of special interpretation services under 28 U;S.C_ 1828 ... .. 0.00
Other costs (please itemize) ... oL 6,551.21
TOTAL b 10,03i.04

SPECIAL NOTE: Attach to your bill an itemization and documentation for requested costs in all categories.

DECLLARATION

¥

prepaidto:  all counsel of record for Defendint, Robert H. Petkrfon -

1 declare under penalty of perjury that theforegoing costs arefortect and were necessanly incwired in this action and that the services
for which fees have been charged were acthalll and necessaril pefformed. A copy of this bill was matled today with postage

; Signature of Attorney: ‘zfjéﬂ@#‘__,lwrzw‘a‘%

Name of Attomey: William D. Haris, Jr.

For:  Golden Blount, Inc. Date:  Aueust 23, 2002

Name of Claiming Party

Karen Mitchel}

Sl

i o Costs are taxed in the amount of.,k,m -H/my E[Z/M( i F+'\’0h ¢ 61(0“4 f’Lan()(/aur (’é"fﬁ?d included in lhcjudgmcni.
et - D

%/07//

Clerk of Court

EETaRY

R - - ’
. . s : . . N
f

Date

l
{I
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|

WITNESS FE'ES (computation, cf. 28 U.S.C. 1821 for statuiory fees)

ATTENDANCE SUBSISTENCE MILEAGE
Total Cost
% NAME AND RESIDENCE Tolal Tatal Total Each Witness
Days Cost Days Cost Milcs Cost
Charlic Hanft, 2316 Main Street, Tucker, Georgia 30084 T
Airline . - 34800
Parking ' 32.00 -

TOTAL 380.00

1

A

NOTICE

Section 1924, Title 28, U.S. Code (effective September 1, 1948) provides:
"Sec. 1924. Verification of bill of costs.” ) ’

“Before any bill of costs is taxed, the party claiming any item of cost or disbursement shall attach thereto an affidavit,
made by himself or by his duly authorized attorney or agent having knowledge of the facts, that such item is correct and
has been necessarily incurred in the case and that the services for which fees have been charged were actually and
necessarily performed.”

See also Section 1920 of Title 28, which reads in part as follows:
"A bill of costs shall be fijed in the case and, upon allowance, included in the judgment or decree.”

The Federal Rules of Civil Procedure contain the following provisions:
Rule 54 (d)

"Except when express provision therefor is made either in a statete of the United States or in these rules, costs shall
be allowed as of course to the prevailing party unless the court otherwise directs, but costs against the United States, its
officers, and agencies shall be imposed only to the extent permitied by law. Costs may be taxed by the clerk on one
day’s notice. On motion served within 5 days thereafier, the action of the clerk may be reviewed by the court.”

Rule 6(¢)

“Whenever a party has the right or is required to do some act or take some proceedings within a prescribed period
afier the service of a notice or other paper upon him and the notice or paper is served upon him by mail, 3 days shall be
added to the prescribed period.”

poare

Rule 58 {In Part)
"Entry of the judgment shall not be delayed for the taxing of costs.”

1.

.

5L

1

.y

Iy

JT-APP 0697 "

e

|
"
ro
’1
vl
‘fr :

L3



ADDENDUM TO BILL OF COSTS

hd ITEM AMOUNT
Other Costs

postage-Hitt Gaines & Boisbrun (HGB) 3 549.80
postage-Locke Liddell & Sapp {LLS}) . 60.90
facsimile-HGB ' _ 263.00
facsimile-LLS 82.00
courier services-HGB 586.10
courier services-LLS 99.00
on-line search expense-HGB 1,627.16
on-line search expense-LLS 24.21
trial supplies 465.84
obtaining patents ' B64.20
airfare—~deposition in Chicago 1,565.00
taxi—deposition in Chicago 80.00
parking for and in preparation for trnal 84.00

. ) TOTAL § 6,351.21

JT-APP 0698



Mr. Golden Blount
Golden Blount, Inc.
4301 Westgrove

Addison TX 75001

Hitt Gaines & Boisbrun, P.C.
P.O. Box 832570
Richardson, TX 75083

Federal Tax ID Ne. 75-2576576
September 30, 2001

Re: Our File: BLNT-0001LT .
GOLDEN BLOUNT, INC. v. ROBERT H. PETERSON COMPANY

Invoice # 53289

Expenses
Amount
Air Travel 1,565.00
Facsimile 19.50
Food/Beverage/Entertainment 8.00
Parking 16.00
Photocopying 878.16
Postage 157.02
Taxi 80.00
Total Expenses $2,723 .68
- __.-.\_- = -4
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Hitt Gaines & Boisbrun, P.C.
P.O. Box 832570
Richardson, TX 75083

Federal Tax ID No. 75-2576576
October 31, 2001

Mr. Golden Blount
Golden Blount, Inc.
4301 Westgrove

Addison TX 75001

Re: Our File: BLNT-0001LT
GOLDEN BLOUNT, INC. v. ROBERT H. PETERSON COMPANY

Invoice # 54001

Legal fees and expenses
October 1, 2001 through October 31, 2001

Expenses

-Court Reporter Disbursement
Facsimile

Obuain patents

Photocopying

Postage

Total Expenses

oL ' N N ' .

__Amount
1,085.53
19.50

864.20
18.30

151.66

$2,139.19



Hitt Gaines & Boisbrun, P.C.
P.O. Box 832570
Richardson, TX 75083

Federal Tax ID No. 75-2576576
December 31, 2001

!

l

{

Mr. Golden Blount

Golden Blount, Inc.

4301 Westgrove
Addison TX 75001

"M

Re: Our File: BLNT-0001LT
GOLDEN BLOUNT, INC. v. ROBERT H. PETERSON COMPANY

Invoice # 54838

Expenses
mount
Copy of Transcript of Hearing 45.00
Facsimile 2.00
On-line search expense 130.00
Photocopying 7.90
Postage 1.02
Total Expenses $185.92
JT-APP 0701 g
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Mr. Golden Blount
Golden Blount, Inc.
4301 Westgrove

Addison TX 75001

" Hitt Gaines & Boisbrun, P.C.

P.O. Box 832570
Richardson, TX 75083

Federal Tax ID No. 75-2576576
March 12, 2002

Re: Our File; BLNT-0001LT
GOLDEN BLOUNT, INC. v. ROBERT H. PETERSON COMPANY
Invoice # 55480
Expenses
Amount
Facsimile 34.00
On-line search expense 29.35
Photocopying, T T4.90
Postage 2.71
Total Expenses $140.96
S TR SRS
JT-APP 0702



Hitt Gaines & Boisbrun, P.C.
P.0O. Box 832570
Richardson, TX 75083

Federal Tax 1D No. 75-2576576
February 28, 2002

Mr. Golden Blount
Golden Blount, Inc.
4301 Westgrove

Addison TX 75001

Re: Qur File: BLNT-0001LT .
GOLDEN BLOUNT, INC. v. ROBERT H. PETERSON COMPANY

Invoice # 55547

Legal Fees and Expenses -
- February 1, 2002, through February 28, 2002

Expenses

mount
Facsimile 73.00
Photocopying 109.20
Postage 36.97
Total Expenses W

JT-APP 0703
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Mr. Golden Blount
Golden Blount, Inc.
i 4301 Westgrove

i Addison TX 75001

Hitt Gaines & Boisbrun, P.C.
P.O. Box 832570
Richardson, TX 75083

Federal Tax 1D No. 75-2576576
March 31, 2002

' Re: Our File: BLNT-0001LT
GOLDEN BLOUNT, INC. v. ROBERT H. PETERSON COMPANY

Involce # 56028

Expenses

‘Courier Runs
Facsimile
Photocopying

Postage

Total Expenses

a

r

moun
192.45
35.50
20.90

8.14

$256.99

[
o
i

JT-APP 0704
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Hitt Gaines & Boisbrun, P.C. ‘ —-
P.O. Box 832570
Richardson, TX 75083

Federal Tax 1D No. 75-2576576
April 30, 2002

o

.,
. N P B

Mr. Golden Blount
Golden Blount, Inc.
4301 Westgrove

Addison TX 75001

Re: Our File: BLNT-0001LT )
GOLDEN BLOUNT, INC. v. ROBERT H. PETERSON COMPANY

Invoice # 56377 - =

N PR S e B .
IE—— . )

Expenses
Ampount ;
Facsimile 45.50 !
On-line search expense 14.00 i
|
Photocopying 93.40 ‘
Postage 132.06 i
i
Supplies 237.07 l
Total Expenses $522.03 I
. _...-._q_ e ) l
JT-APP 0705 :
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Hitt Gaines & Boisbrun, P.C.
P.O. Box 832570
Richardson, TX 75083

Federat Tax ID No. 75-2576576
June 30, 2002

Mr. Golden Blount
Golden Blount, Inc.
4301 Westgrove

Addison TX 75001

Re: Our File: BLNT-0001LT
GOLDEN BLOUNT, INC. v. ROBERT H. PETERSON COMPANY

Invoice # 57180

Expenses
Amg unt
Courier Runs 297.75
Facsimile 17.50
Onb-line search expense 127.39
Parking ' 7.00
Photocopying 935.20
Postage 59.20
Supplies 217.41
Total Expenses - $1,661.45
= =- - U
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Mr. Golden Blount

HITT GAINES & BOISBRUN, P.C. e

intellectual Property Law & Related Matters

Hitt Gaines & Boisbrun, P.C.
P.O. Box 832570
Richardson, TX 75083

Federal Tax D No. 75-2576576
August 22, 2002

Golden Blount, Inc.

4301 Westgrove
Addison TX 75001

Re:

Our File: BLNT-0001LT
GOLDEN BLOUNT, INC. v. ROBERT H. PETERSON COMPANY

Invoice # 57589

Expenses

Amount
Courier Runs 95.90
Deposition ] ) 136.90
Facsimile : 14.50
On-line search expense 532.51
Parking 61.00
Photocopying 413.89
Supplies 11.36
Total Expenses _51,26—606

. - Mailing Address: P.O. Box 832570, Richardson, Texas 75083 — -

Street Address: 125 University Plaza, 275 West Campbell Road, Richardson, Texas 75080 U.S.A. -~
Tel: (972) 450-SS00  Fax: (972) 480-8865  firm@abstractassets.com ) ‘1___:.‘ 5. 19 S
JT-APP 0707
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8/22/02 HITT GAINES & BOISBRUN, P.C.
7:44 AM Stip Listing -~Page 1
Selection Criteria
Client (hand select) Include: BLNT-0001LT
Activity (hand selec Inciude: Pholocopying
Slip.Classification  Open
Rate Info - identifies rate source and level
Skp ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Vanance
76263 EXP HGB 4 0.25 1.00
B/8/01 Photocopying
Billed G:53289 9/30/01  BLNT-0001LT
Photocopying
76727 EXP HGB 10 0.25 2.50
8/17/01 Photocopying
Billed G:53289 9/30/01  BLNT-0001LT
Photocopying
78257 EXP HGB 9 0.25 2.25
9/6/01 Photocopying
Billed G:53289 9/30/01  BLNT-0001LT
Photocopying
78265 EXP HGB 32 0.25 8.00
9/7101 Photocopying
Billed (:53289 9/30/01  BLNT-0001LT
Photocopying
78307 EXP HGB 66 0.25 16.50
9/5/01 Photocopying
Billed G:53289 9/30/01  BLNT-0001LT
Photocopying
78565 EXP HGB 135 0.25 33.75
97/ Photocopying
Billed G:53289 9/30/01  BLNT-0001LT
Pholocopying
78569 EXP HGB 500 0.25 125.00
97101 Photocopying
Billed G:53289 9/30/01  BLNT-0001LT
Photocopying
78570 EXP HGB 3 0.25 075
9/8/01 Photocopying
Billed (:53289 9/30/01  BLNT-0001LT
Photocopying
78572 EXP HGB 1 0.25 0.25
9/8/01 Photocopying -
Billed G:53289 9/30/01  BLNT-0001LT
Photocopying
. s - 13
JT-APP 0708 -



8/22/02 HITT GAINES & BOISBRUN, P.C. ¢
7:44 AM Slip Listing Page 2
Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status n
Description File Variance : ;e
78634 EXP HGB 5 0.25 125
9/7/01 ) Photocopying
Billed G:53289 9/30/01  BLNT-0001LT
Photocopying :
78753 EXP HGB 1 587.41 587.41
9/24/01 Photocopying
Billed G:53289 8/30/01  BLNT-0001LT ~
Photocopying
78842 EXP HGB 36 0.25 9.00
9/19/01 Photocopying
Billed G:53289 9/30/01  BLNT-0001LT
Photocopying
78887 EXP HGB 66 0.25 16.50
9/5/01 Photocopying .
Billed G:53289 9/30/01  BLNT-0001LT :
Photocopying B
78899 EXP HGB 27 0.25 6.75 e
9/12/01 Pholocopying ’
Billed G:53289 9/30/01  BLNT-0001LT
Photocopying
78901 EXP HGB 122 0.25 30.50 :
9/13/01 Pholocopying .
Billed G:53289 9/30/01 BLNT-0001LT *
Photocopying
79158 EXP HGB 86 0.25 21.50
9/24/01 Photocopying
Billed (G:53289 9/30/01  BLNT-Q0Q1LT
Photocopying ,
79168 EXP HGB 18 0.25 4.50 )
9/25/01 Photocopying '
Billed G:53289 9/30/01 BLNT-0001LT
Photocopying
79271 EXP HGB 9 0.25 2.25 -
9/27101 Photocopying
Billed G:53289 9/30/01  BLNT-0001LT !
Photocopying . :
79344 EXP HGB 22 0.25 5.50
9/28/01 : Photocopying P
Billed (153289 9/30/01  BLNT-0001LT :
Photocopying .
79360 EXP HGB 12 0.25 3.00
8/28/01 Photocopying
Billed (:53289 9/30/01 BLNT-0001LT
Photocopying
'_,.
R
JT-APP 0709
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8122102 HITT GAINES & BOISBRUN, P.C. e
7:44 AM Slip Uisting Page 3
Slip 1D Atftorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Iinfo
Posting Status Client Esl. Time  Bill Status
Description File Variance
79932 EXP HGB 16 0.15 2.40
10/2/01 Photocopying
Billed G:54001 10/31/01 BLNT-0001LT
Pholocopying
80313 EXP HGB 16 015 2.40
10/4/01 Photocopying
Billed G:54001 10/31/01 BLNT-0001LT
Photocopying
80751 EXP HGB 39 0.15 5.85
10/16/01 Photocopying
Billed G:54001 10/31/01  BLNT-0001LT
Photocopying
80808 EXP HGB 5 0.15 0.75
10/11/01 Photocopying
Billed G:54001 10/31/01 BLNT-0001LT
Photocopying
80824 EXP HGB 30 0.15 4.50
10/12/01 Photocopying
Billed G:54001 10/31/01  BLNT-0001LT
Photocopying
81039 EXP HGB 1 0.15 1.65
10/8/01 Photocopying
Billed G-54601 10/31/01 BLNT-0001LT
Photocopying
81040 EXP HGB 2 0.15 0.30
10/8/01 Photocopying
Billed G:54001 10/31/01  BLNT-0001LT
Photocopying
81114 EXP HGB 3 0.15 0.45
10/22/01 Photocopying
Billed G:54001 10/31/01 BLNT-0001LT
Photocopying
82191 EXP HGB 27 0.10 2.70
11/2/0% Photocopying
Billed G:56377 4/30/02  BLNT-0001LT
Photocopying
82522 EXP HGB 22 0.10 2.20
11/5/01 Photocopying
Billed G:56377 4/30/02  BLNT-0001LT
Pholocopying
82535 EXP HGB 5 0.10 0.50
11/6/01 Photocopying
Billed G:56377 4/30/02  BLNT-0001LT
Photocopying
DS RE LR
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HITT GAINES & BOISBRUN, P.C. R
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8/22/02 . i
7:44 AM Stip Listing Page 4 i
Slip 1D Attorney Units Rate Slip Value ll
Dates and Time Activity DNB Time Rate Info ‘
Posting Status Client Est. Time  Bill Status —
Description File Variance -
82797 EXP HGB 42 0.10 420 D
11/13/01 Photocopying o
Billed G:56377 4/30/02 BLNT-0001LT -
Photocopying . l
I
83158 ExXP HGB 23 0.10 2.30 .
1172101 Photocopying
Billed G:56377 4/30/02 BLNT-0001LT ”
Photocopying : I
83270 EXP HGB 6 0.10 0.60 -
11/27/01 Photocopying g
Billed G:56377 4/30/02 BLNT-0001LT .
Photocopying ]
84906 EXP HGB 79 0.10 7.90 .
12/18/01 Photocopying )
Billed G:54802 12/31/01 BLNT-000ILT .
Photocopying g
86511 EXP HGB 4 0.10 0.40 ","f]
1/7/02 Photocopying :
Billed G:55480 3/12/02  BLNT-0001LT '
Photocopying
86606 EXP HGB 75 0.10 7.50 !
1/14/02 Photocopying’ -
Bilted G:55480 3/12/02 BLNT-0001LT -
Photocopying
86611 EXP HGB 6 0.10 0.60 "
1/14/02 Photocopying : l
Billed (G:55480 3/12/02  BLNT-0001LT .
Photocopying o
. |
86613 EXP HGB 297 0.10 29.70 "
1/15/02 Pholocopying
Billed (G:55480 3/12/02  BLNT-0001LT »
Photocopying : i
86849 EXP HGB 7 0.10 0.70 l
1/17/02 Photocopying
Billed G:55480 3/112/02  BLNT-0001LT i
Photocopying L
86665 EXP HGB 20 0.10 2.00 i I
1/22/02 Pholocopying .
Billed (:55480 3/12/02  BLNT-0001LT .
Photocopying "
87221 EXP HGB 34 0.10 3.40 - l
1/25/02 Photocopying :
Billed G:55480 3/12/02  BLNT-0001LT <
Photocopying * .
R ﬁf_ffl
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8/22/02 HITT GAINES & BOISBRUN, P.C. R
7:44 AM Slip Listing Page 5
SlipiD Attorney Units Rate Slip Value
Dates and Time Activity .DNB Time Rate info
‘Posting Status Client Est. Time  Bill Status
Description File Variance
87242 EXP HGB 60 0.10 6.00
1/28/02 Photocopying
Billed G:55480 3/12/02  BLNT-0001LT
Photocopying
B7247 EXP HGB 16 0.10 1.60
1/29/02 Pholocopying
Billed (:55480 3/12/02  BLNT-0001LT
Photocopying
87531 EXP HGB 204 0.10 20.40
1/31/02 Photocopying
Billed G:55480 3/12/02 BLNT-0001LT
Photocopying
87537 EXP HGB 20 0.10 2.00
1130102 Photocopying
Billed G:55480 3/12/02  BLNT-0001LT
Photocopying
87550 EXP HGB 6 0.10 0.60
1/31/02 Fhotocopying J
Billed (G:55480 3/12/02  BLNT-0001LT
Photocopying
B8221 EXP HGB 105 0.10 10.50
211102 Photocopying
Billed G:55547 2/28/02  BLNT-0001LT
Photocopying
88222 EXP HGB 99 0.10 9.90
21102 Photocopying
Billed (G:55547 2128/02  BLNT-0001LT
Photocopying
88226 EXP HGB 15 0.10 1.50
2/1/02 Photocopying -
Billed G:55547 2/28/02  BLNT-0001LT
Photocopying
88430 EXP HGB i 7.90 7.90
12/31/01 Photocopying
Billed (G:54838 12/31/01 BLNT-0001LT
Photocopying
88443 EXP HGB 20 0.10 2.00
2/11102 Photocopying .
Billed (:55547 2/28/02 BLNT-0001LT
Photocopying
88460 EXP HGB 24 0.10 2.40
2/12/02 Photocopying
Bilted G:55547 2/28102  BLNT-0001LT
Photocopying
S el
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8/22/02 HITT GAINES & BOISBRUN, P.C. R 1['

7:44 AM Slip Listing Page 6 ‘

Slip 1D Attorney Units Rate Slip Value [l
Dates and Time Activity DNB Time Rate Info '
Posting Status Ctient Est. Time  Bill Status _
Description File Variance -

B8510 EXP HGB 18 0.10 1.80 '
2/13/02 Photocopying A
Billed G:55547 2/28/02 BLNT-0001LT -
Photocopying v I

88602 EXP HGB 14 0.10 1.40 .
207102 Photocopying
Billed G:55547 2/28/02 BLNT-0001LT .
Photocopying : l

88613 EXP HGB 6 0.10 0.60 '
2/11/02 Photocopying : :
Billed G:55547 2/28/02  BLNT-0001LT : '
Photecopying ;

88706 EXP HGB 9 0.10 0.90 ~
21502 Photocopying :
Billed G:55547 2/28/02  BLNT-0001LT :
Photocopying :

88711 EXP HGB i1 010 1.10 ’,'1
2/6/02 Photocopying :
Bilied G:55547 2/28/02  BLNT-0001LT . l
Photocopying

88713 EXP HGB 22 0.10 2.20 .
2/6/02 Photocopying ¢
Billed : G:55547 2/28/02 BLNT-0001LT .
Photocopying

88815 EXP HGB g 0.10 0.90 ‘
2114102 Photocopying ’ :
Billed G:55547 2/28/02  BLNT-0001LT
Photocopying :

88953 EXP HGB 25 0.10 2.50
2122102 Photocopying
Billed G:55547 2/28102  BLNT-0001LT )
Photocopying :

88999 EXP HGB 21 0.10 2.10 * i
2119102 Photocopying
Billed G:55547 2128102  BULNT-0001LT : ‘
Photocopying ;

89004 EXP HGB . 6 0.10 0.60 '
2/19/02 Phatocopying i

Billed G:55547 2/28/02  BLNT-0001LT .
Photocopying i
89006 EXP HGB 38 0.10 3.80 ; l
2/20/02 - Pholocopying -
Billed G:55547 2/28/02 BLNT-0001LT P

Photocopying N '



i

8/22/02 HITT GAINES & BOISBRUN, P.C.

7:44 AM Slip Listing

Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Deseription File Variance

o010 EXP HGB 140 0.10 14.00
2/20/02 Photocopying
Billed G:55547 2/28/02  BLNT-0001LT
Photocopying

89072 EXp HGB 6 0.10 0.60
2115102 Pholocopying
Billed G:55547 2/28/02  BUNT-0001LT
Pholocopying

89209 EXpP HGB 158 0.10 15.80
2/21/02 Photocopying
Billed (G:55547 2/28/02  BLNT-0001LT
Photocopying

89344 EXP HGB 15 0.10 1.50
2126102 Photocopying
Billed G:55547 2128/02  BLNT-0001LT
Photocopying

89349 EXP HGB 36 0.10 3.60
2/26/02 Photocopying
Billed G:55547 212802  BLNT-0001LT
Photocopying

89353 EXP HGB 18 0.10- 1.80
2127102 Photocopying
Billed (G:55547 2/28/02  BUNT-0001LT
Phatocopying

89355 EXP HGB 28 0.10 2.80
2127102 Photocopying
Billed G:55547 - 2/28/02  BLNT-0001LT
Photocopying

30163 EXP HGB 228 0.10 22.80
2127102 Photocopying
Billed G:55547 2/28/02  BLNT-0001LT
Photocopying

90164 EXP HGB 6 0.10 0.60
2127102 Photocopying
Bilied G:55547 2/28/02  BLNT-0001LT
Pholocopying

90166 EXP HGB 15 0.10 1.50
2/28/02 Photocopying
Biiled G:55547 2/28/02  BLNT-0001LT
Photocopying

90492 EXP HGB 8 0.10 0.80
3/6/02 Photocopying
Bitled G:56028 3/31/02  BLNT-0001LT
Photocopying

Pige 7
=19
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8/22/02 HITT GAINES & BOISBRUN, P.C. e
7:44 AM Slip Listing Page 8
Slip 1D Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status .
Description File Variance .
860532 EXP HGB 8 0.10 0.80 !
3/5/02 Photocopying - i
Billed G:56028 3/31/02 BLNT-0001LT . .
Photocopying B
90805 EXP HGB 67 0.10 6.70 . l
312102 Photocopying
Billed G:56028 3/31/02  BLNT-0001LT '
Photocopying l
91006 EXP HGB 34 0.10 3.40 !
315002 Photocopying -
Billed (G:56028 3/31/02 BLNT-0001LT "
Photocopying l
91011 EXP HGB 11 0.10 1.10
3/18/102 Photocopying
Billed (:56028 3/31/02  BLNT-0001LT l
Photocopying
91038 EXP HGB 67 0.10 6.70 -
317102 Photocopying
Bilied G:56028 3/31/02  BLNT-0001LT '
Photocopying
91040 EXP HGB 8 0.10 0.80
3/11102 Photocopying .
Billed G:56028 3/31/02  BLNT-0001LT
Photocopying .
91815 EXP HGB 6 0.10 0.60
3/27102 Pholocopying .
Billed G:56028 313102 BLNT-0001LT
Photocopying .-
92687 EXP HGB 5 0.10 0.50 :
42102 Photocopying |
Billed G:56377 4/30/02  BLNT-0001LT
Photocopying ’
92695 EXP HGB 4 0.10 0.40 : h
4/3/02 Photocopying
Bilied G:56377 4/30/02  BLNT-0001LT :
Photocopying . :
93273 EXP HGB 6 0.10 0.60 h
4/16/02 Photocopying -
Billed G:56377 4/30/02  BLNT-0001LT i
Photocopying % i
93417 EXP HGB 8 0.10 0.80
4/17/02 Photocopying |
Billed G:56377 4/30/02  BLNT-0001LT i
Photocopying
|
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8122/02 HITT GAINES & BOISBRUN, P.C.

7:44 AM Slip Listing

Slip 1D Aftorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance

93421 EXP HGB 7 010 670
4/18/02 Photocopying
Biiled G:56377 4/30/02  BLNT-0001LT
Photocopying

93589 EXP HGB 5 0.10 0.50
4/19/02 Photocopying
Billed G:56377 4/30/02  BLNT-0001LT
Photocopying

93595 EXP HGB 65 0.10 6.50
4/19/02 Photocopying
Billed G:56377 4/30/02 BLNT-0001LT
Photocopying

93596 EXP HGB 131 0.10 13.10
4/19/02 Photocopying
Billed G:56377 4/30/02  BLNT-0001LT
Photocopying

93706 EXP HGB 61 0.10 6.10
4/23/02 Phetocopying
Billed G:56377 4/30/02  BLNT-QOO1LT
Photocopying

93711 EXP HGB 132 0.10 13.20
4124102 Photocopying
Billed G:56377 4/30/02  BLNT-0001LT
Photocopying

93718 EXP HGB 18 0.10 1.80
4(25102 Photocopying
Billed G:56377 4/30/02  BLNT-0001LT
Photocopying

93867 EXpP HGB 41 0.10 4.10
425102 Pholocopying
Billed G:56377 4/30/02 BLNT-0001LT
Photocopying

93883 EXP HGB 16 0.10 1.60
4/30/02 Photocopying
Billed (G:56377 4/30/02  TUNT-0001LT
Photocopying

9391 EXP HGB 116 0.10 11.60
413002 Photocopying
Billed G:56377 4/30/02  BLNT-0001LT
Photocopying

93905 EXP HGB 154 0.10 19.40
4/25/02 Photocopying
Billed G:56377 4/30/02  BLNT-0001LT
Photocopying

" Page’
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B/22/02

HITT GAINES & BOISBRUN, P.C.

7:44 AM Slip Listing
Siip IO Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
854685 EXP HGB 1 625.27 62527
5/6/02 Photocopying
Billed G:57180 6/30/02 BLNT-0001LT
Photocopying
94711 EXP HGB 88 0.10 8.80
5/2/02 Photocopying
Billed G:57180 6/30/02  BLNT-0001LT
Photocopying
94713 EXP HGB 16 0.10 1.60
5/3/02 Photocopying
Billed G:57180 6/30/02 BLNT-0001LT
Photocopying
94736 EXP HGB 8 0.10 0.80
513102 Photocopying
Billed G:57180 6/30/02  BLNT-0001LT
Photocopying
94742 EXP HGB 10 0.10 1.00
5/3102 Photocopying
Billed G:57180 6/30/02  BLNT-0001LT
Photocopying
94823 EXP HGB 38 0.10 3.80
5/10/02 Photocopying
Billed G:57180 6/30/02 BLNT-0001LT
Photocopying
94828 EXP HGB 83 0.10 8.30
5/10/02 Photocopying
Billed G:57180 6/30/02  BLNT-0001LT
Photocopying
95344 EXP HGB 1 247.33 247.33
5117102 Photocopying
Billed G:57180 6/30/02 BULNT-0001LT
Pholocopying
95355 EXP HGB 6 0.10 0.60
5120102 Pholocopying
Billed G:57180 6/70/02  BLNT-0001LT
Photocopying
95619 EXP HGB 6 0.10 0.60
5124102 Photocopying
Billed G:57180 6/30/02  BLNT-0001LT
Photocopying
95809 EXP HGB 174 0.10 17.40
5/29/02 Photocopying
Billed G:57180 6/30/02 BLNT-0001LT

Photocopying
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8122102 HITT GAINES & BOISBRUN, P.C.

7:44 AM Slip Listing

Slip 1D Attorney Units Rate Siip Value
Dates and Time Actlivity DNB Time Rate Info ’
Posting Status Client Est. Time ~Bill Status
Description File Variance

35508 EXP HGB 30 010 3.00
5/30/02 Photocopying
Billed G:57180 6/30/02 BLNT-0001LT
Photocopying

95958 EXP HGB 90 0.10 9.00
5/31/02 Photocopying
Billed G:57180 6/30/02 BLNT-0001LT
Photocopying

96513 EXP HGB 8 0.10 0.80
6/3/02 Photocopying
Billed G:57180 6/30/02  BLNT-0001LT
Photocopying

96516 EXP HGB 60 0.10 6.00
6/3/02 Photocopying
Billed G:57180 6/30/02  BLNT-0001LT
Phatocopying

98281 EXP HGB 9 0.10 0.90
6/28/02 Photocopying
Billed G:57180 6/30/02 BLNT-0001LT
Photocopying

99198 EXP HGB 14 0.10 1.40
7/16/02 Photocopying
WiP BLNT-0001LT
Photocopying

99199 EXP HGB 7 0.10 0.70
7/16/02 Photocopying
wWIP BLNT-0001LT
Photocopying

99201 EXP HGB g 0.10 0.90
7117/02 Photocopying
WIP BUNT-0001LT
Photocopying

99519 EXP HGB 304 0.10 30.40
7/23/02 Photocopying
wipP BUNT-0001LT
Photocopying

59531 EXP HGB 12 0.10 1.20
7125102 Photocopying
WIP BLNT-0001LT
Photocopying

99616 EXP HGB 36 0.10 3.60
7/26/02 Photocopying
WIP BUNT-0001LT
Photocopying )

“Page "
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8/22/02 HITT GAINES & BOISBRUN, P.C.
7:44 AM Slip Listing
SlipID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance )
Go618 EXP HGB j 18 0.10 1.80
7126102 Photocopying
wiP BLNT-0OC1LT-
Photocopying :
99620 EXP HGB 77 0.10 7.70
7127102 Photocopying
wWIP BLNT-0001LY
Photocopying
99621 EXP HGB a7 0.10 8.70
7/28/02 Photocopying
wiIp BLNT-0001LT
Photocopying
99622 EXP HGB 1380 0.10 138.00
7128102 Photocopying
wiP BLNT-0001LT
Photocopying
99623 EXP HGB 200 0.10 20.00
7/28/02 Photocopying
WIP BLNT-0001LT
Photocopying
99663 EXP HGB 1 182.31 182.31
7/27/02 Photocopying
WIP BLNT-0001LT
Photocopying
99795 EXpP HGB 38 0.10 3.80
7/28/02 Photocopying
wip BLNT-0001LT
FPhotocopying
1060655 EXe HGB 1 2.48 2.48
7125102 Pholocopying
wIP BLNT-Q001LT
Photocopying
100872 EXP HGB 27 0.10 2.70
8/12/02 Photocopying
WIP BLNT-0001LT
Photocopying
100881 EXP HGB 45 0.10 4.50
8/13/02 Photocopying
wip BLNT-0001LT
Photocopying
101020 EXP HGB 10 0.10 1.00
8/15/02 Photocopying
WP BLNT-0001LT
Photocopying




B/22/02 “HITT GAINES & BOISBRUN, P.C.
7:44 AM Slhip Listing
; Slip 1D Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client - Est. Time  Bill Status
: Description File Variance
(Grand Total
Billable 0.00 2557.05
Unbitlable 0.00 0.00
2557.05
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Total 0.00
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8122102 HITT GAINES & BOISBRUN, P.C.

7:48 AM . SlipListing

-
Page” ~ 1 'I

Selection Criteria

Client (hand select) Include; BLNT-0001LT
Activity (hand selec Include: Postage
Slip.Classification ~ Open

Rate Info - identifies rate source and level

Slip 1D Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate into
Posting Status Client Est. Time  Bill Status
Description File Variance

76140 EXP HGB 1 0.34 034
8/8/01 Postage
Billed G:53289 9/30/01  BLNT-0001LT
Postage

76823 EXP HGB 1 31.30 31.30
B/23/01 Postage
Billed (153289 9/30/01  BLNT-0001LT
Postage

76824 EXP HGB 1 23.80 23.80
8/23/01 Postage
Bilted (G:53289 9/30/01  BLNT-0001LT
Postage

76825 EXP HGB . 1 29.75 29.75
8/23101 Postage
Billed (:53289 9/30/01 BLNT-0001LT
Postage

79114 EXP HGB 1 35.75 3575
9/11/01 Postage
Bilied G.53289 9/30/01  BLNT-0001LT
FPostage

79115 EXP HGB 1 33.80 33.80
9/11/01 Postage
Billed G:53289 9/30/07  BLNT-0001LT
Postage

79136 EXP HGB 1 0.34 0.34
9/24/01 Postage
Billed G:53289 9/30/01  BLNT-0001LT
Postage

- 79152 EXP HGB 2 0.80 1.60

9125101 Postage
Billed G:53289 9/30/01  BLNT-0001LT
Postage

79281 EXP : HGB 1 0.34 0.34
9727101 Postage
Billed G:53289 9/30/01  BLNT-0001LT
Postage :

1
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B122/02 HITT GAINES & BOISBRUN, P.C.

7:49 AM Slip Listing

Slip 1D Atlorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate !nfo
Posting Status Client Est. Time  Bill Status
Description File Variance

80252 EXP HGEB 1 43.09 43.99
1078101 ” Postage
Bilied G:54001 10/31/01 BLNT-0001LT
Postage

80257 EXP HGB 2 0.57 1.14
10/2/01 Poslage
Billed G:54001 10/31/01 BLNT-D0001LT
Postage

80620 EXP HGB 1 33.80 33 80
10/12/01 Postage
Billed G:54001 10/31/01 BLNT-0004LT
Postage

80621 EXP HGB 1 23.80 23.80
10/12/01 Postage
Bilted G:54001 10/31/01 BULNT-0001LT
Postage

80622 EXP HGB 1 33.80 33.80
10/12/01 Postage
Billed G:54001 10/31/01 BLNT-0001LT
Poslage

80839 EXP HGB 1 1.03 1.03
10/12/01 Postage
Bilied G:54001 10/31/01 BLNT-0001LT
Postage

80903 EXP HGB 1 13.76 13.76

10729101 Postage
Billed G:54001 10/31/01 BLNT-00Q1LT
Postage

81095 EXP HGB 1 0.34 0.34
10/22/01 Postage
Billed G:54001 10/31/01 BUNT-0001LT
Postage

82138 EXP HGB 1 0.80 0.80
11/2/01% Postage
Bilied G:56377 4/30/02  BLNT-0001LT
Postage

82820 EXP HGB 1 7.00 7.00
11/13/01 Postage
Billed (G:56377 4/30/02  BLNT-0001LT
Poslage :

84098 EXP HGB 1 23.80 23.80
11/13/01 Postage
Billed G:56377 4/30/02  BLNT-0001LT
Postage

l'L
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Rate
Rate Info
Bill Status

2975 2975

Slip Value

35.75 35.75
7.50 7.50
23.80 23.80
1.02 1.02
0.57 1.14
1.57 1.57
0.57 1.14
1.02 1.02
0.34 0.34
16.25 16.25

8/22/02 HITT GAINES & BOISBRUN, P.C.
7:49 AM Slip Listing
Slip 1D Atlorney Units
Dates and Time Activity DNB Time
Posting Status Client Est. Time
Description File Variance
84039 EXP HGB 1
11/13/01 Postage
Billed - G:56377 4/30/02  BLNT-0001LT
Postage :
84100 EXP HGB 1
11/13/01 Postage
Billed G:56377 4/30/02  BLNT-0001LT
Postage
84101 EXP HGB 1
11/13/01 Postage
Billed G:56377 4/30/02  BLNT-0001LT
Postage
84102 EXP HGB 1
11/14/01 Postage
Billed G:56377 4/30/02 BLNT-0001LT
Postage
85073 EXP HGB 1
12/128/01 FPostage
Billed G:54802 12/31/01 BLNT-0001LT
Postage
86844 EXP HGB 2
1/22/072 Postage
Billed G:55480 3/12/02  BLNT-C001LT
Postage
872395 EXP HGB 1
1/29/02 Postage
Billed G:55480 3/12/02  BLNT-0001LT
Postage
88316 EXP HGB 2
215102 Postage
Billed G:55547 2/28/02 BLNT-0001LT
Postage
BB431 EXP HGB 1
12/31/01 Postage
Billed (:54838 12/31/01 BLNT-0001LT
Postage
88631 EXpP HGB 1
2/8102 Postage
Billed G:55547 2128102  BLNT-0001LT
Postage
89450 EXP HGB 1
2/20/02 Postage
Billed G:55547 2/28/02  BLNT-0001LT
Postage

Page 3
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l 8/22/02 HITT GAINES & BOISBRUN, P.C.
7:49 AM Slip Listing -Page™" 4
' Slip ID Attorney Units Rate Slip Value i
Gates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
B3451 EXP HGB i 16.25 16.25
2120102 Postage
Billed G:55547 2/28/02  BLNT-0001LT
I Postage
89505 EXP HGB 1 1.97 1.97
2/27102 Postage
Billed G:55547 2/28/02  BLNT-0001LT
l Postage
89511 EXP HGB 3 0.34 1.02
2/27102 Postage
Billed (G:55547 2/28/02 BLNT-0001LT
l Postage
90604 EXP HGB 1 7.00 7.00
3/6/02 Postage
Billed G:56028 3/31/02 BLNT-0001LT
Postage
91025 EXP HGB 2 0.57 1.14
3/15/02 Postage
l Billed G:56028 3/31/02  BLNT-0001LT
Postage
93456 EXP HGB 1 3.66 3.66
. 4/19/02 Postage
Billed G:56377 4/30/02  BUNT-0001LT
Postage
95061 EXP HGB 1 16.25 16.25
l 517102 ’ Postage
Billed G:57180 6/30/02 BLNT-0001LT
Poslage
95062 EXP HGB 1 16.25 16.25
517102 Postage
Billed G:57180 . 6/30/02 BLNT-0001LT
Postage
I ) 95302 EXP HGB 1 12.45 12.45
5120102 Postage
Billed G:57180 6/30/02 BLNT-0001LT
Postage
' 95303 EXP HGB 1 12.45 12.45
5/20/02 Postage
Billed G:57180 6/30/02  BLNT-0001LT
- Postage
l - 96558 EXP HGB 1 1.80 1.80
6/3/02 Postage
. Billed G:57180 6/30/02 BLNT-0001LT
' Postage
l - JT-APP 0724
l -~ = s 29
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B/22/02 HITT GAINES & BOISBRUN, P.C. e
7:49 AM Slip Listing Page 5
Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB8 Time Rate Info-
Posting Status Client Est. Time  Bill Status -
Description File Variance g
Grand Total
Billable 0.00 549.80
Unbillable 0.00 0.00
549.80

Total 0.00
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B/22/02 HITT GAINES & BOISBRUN, P.C.
7:49 AM Slip Listing -Page’ 1
Selection Criteria
Ciient (hand select) Include: BLNT-0001LT
Activity (hand selec Include: Facsimile
Slip.Classification ~ Open-
Rate Info - identifies rate source and level
Siip 1D Allorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
76680 EXP HGB 3 0.50 1.50
8/20/01 Facsimile
Billed G:53289 9/30/01  BLNT-0001LT
Facsimile/Telephone
78547 ¢ EXP HGB 5 0.50 2.50
9/7/01 Facsimile
Bilted G:53289 9/30/01  BLNT-0001LT
Facsimile/Telephone
79199 EXP HGB 5 0.50 2.50
9/24/01 Facsimile
Billed (:53289 9/30/01  BLNT-0001LT
Facsimile/Telephone
79292 EXP HGB 8 0.50 4.00
9/27/01 Facsimile
Billed (G:53289 9/30/01  BLNT-0001LT
Facsimile/Telephone
79300 EXP HGB 18° 0.50 9.00
9/28/01 Facsimile
Billed G:53289 9/30/01 BLNT-0001LT
FacsimilefTelephone
79950 EXP HGB 16 0.50 8.00
10/2/01 Facsimile
Billed G:54001 10/31/01 BLNT-0001LT
Facsimile/Telephone
80328 EXP HGB 8 0.50 4.00
10/4/01 Facsimile
Bilied G:54001 10/31/01 BLNT-0001LT
Facsimile/Telephone
80331 EXP HGB 2 0.50 1.00
10/4/01 Facsimile
Billed G:54001 10/31/01 BLNT-0001LT
Facsimile/Telephone
80807 EXP HGB 13 0.50 6.50
10/12/01 Facsimile
Billed G:54001 10/31/01 BLNT-0001LT
Facsimile/Telephone
JT-APP 0726
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8/22/02 HITT GAINES & BOISBRUN, P.C.
7:50 AM Slip Listing
Slip 1D Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posling Status Client Est. Time  Bill Status
Description File Variance
82540 EXP HGB : i1 0.50 550
11/1/01 _ Facsimile
Billed G:56377 4/30/02 BLNT-0001LT
Facsimile/Telephone
B2541 EXP HGB 6 0.50 3.00
11/1/01 Facsimile
Billed G:56377 4/30/02  BLNT-0001LT
Facsimile/Telephone _
B4655 EXP HGB 4 0.50 2.00
12/17/01 Facsimile
Billed G:54802 12/31/07 BLNT-0001LT
Facsimile/Telephone
B6760 EXP HGB 2 0.50 1.00
117102 Facsimile
Billed G.55480 3M12/02  BLNT-0001LT
Facsimile/Telephone
86874 EXP HGB 14 0.50 7.00
1/22/02 Facsimiie
Bilted G:55480 3/12/02  BLNT-0001LT
Facsimile/Telephone
87263 EXP HGB 32 0.50 16.00
1/28/02 ' Facsimile
Billed G:55480 3/12/02  BLNTY-0001LT
Facsimile/Telephone
B7267 EXP HGB 14 0.50 7.00
1/29/02 Facsimile
Billed (:55480 3/12/02  BLNT-0001LT
Facsimile/Telephone
B7433 EXP HGB 6 0.50 3.00
1431102 Facsimile ’
Billed G:55480 3/12/02  BLNT-0001LT
Facsimile/Telephone
88428 EXP HGB 1 2.00 2.00
12/31/01 Facsimile
Billed (G:54838 12/31/01 BLNT-0001LT
Facsimile/Telephone
88595 EXP HGB 4 0.50 2.00
2/11/02 Facsimite ’
Billed (G:55547 2/28/02  BLNT-0001LT
Facsimile/Telephone
88697 EXP HGB 34 0.50 17.00
2/6/02 Facsimile
Billed G:55547 2/28/02 BLNT-0001LT

Facsimile/Telephone

' Pége 2

JT-APP 0727
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Facsimile/Telephone

822102 HITT GAINES & BOISBRUN, P.C.

7:50 AM Slip Listing

SipID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance

BB753 EXP HGB 4 0.50 2.00
2/15/02 Facsimile
Bilted G:55547 2/28/02 BLNT-0001LT
Facsimile/Telephone -

88839 EXP HGB 5 0.50 2.50
2/14/02 Facsimile
Billed G:55547 228/02 BLNT-0001LT
Facsimile/Telephone

89038 EXP HGB 12 0.50 6.00
2/1/02 Facsimile
Billed G:55547 2/28/02 BLNT-0001LT
Facsimile/Telephone

T BY044 EXP HGB 20 0.50 10.00

2/4/02 Facsimile
Bitled G:55547 2/28/02 BLNT-0001LT
Facsimile/Telephone

85045 EXP HGB 10 0.50 5.00
2/5/02 Facsimile
Billed (:55547 2/28/02  BLNT-0001LT
Facsimile/Telephone

B9049 EXP HGB 3 0.50 1.50
2/18102 Facsimile
Billed G:55547 2/28/02  BENT-0001LY
Facsimile/Telephone

89051 EXP HGB 20 0.50 10.00
2/19/02 Facsimile
Billed G:55547 2/28/02  BLNT-0001LT
Facsimile/Telephone

89190 EXP HGB 17 0.50 8.50
2/20/02 Facsimile
Billed G:55547 2128102 BLNT-0001LT
Facsimile/Telephone

89200 EXP HGB 3 0.50 1.50
2/22102 Facsimile
Billed G:55547 2/28/02  BLNT-0001LT
Facsimile/Telephone

89284 EXP HGB 4 0.50 2.00
2126102 Facsimile
Billed G:55547 2/28/02  BLNT-0001LT
Facsimile/Telephone

89288 EXP HGB 6 0.50 3.00
2/26/02 Facsimile
Billed G:55547 2/28/02 BLNT-0001LT

3
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B/22/02 HITT GAINES & BOISBRUN, P.C.
7:50 AM Slip Listing
Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
50154 EXP HGB 4 0.50 2.00
2/28/02 Facsimile
Billed G:55547 2/28/02  BLNT-0001LT
Facsimile/Telephone
90697 EXP HGB 71 0.50 35.50
3/6/02 Facsimile
Billed G:56028 3/31/02.  BLNT-0001LT
Facsimile/Telephone
93333 EXP HGB 3 0.50 1.50
AM7102 Facsimite
Bilied G:56377 4/30/02 BLNT-0001LT
Facsimile/Telephone
93612 EXP HGB 7 0.50 3.50
4/18/02 Facsimile
Billed G:56377 4/30/02  BLNT-0001LT
Facsimile/Telephone
93615 EXP HGB 8 0.50 4.00
4/19/02 Facsimile
Billed G:56377 4/30/02  BLNT-0001LT
Facsimile/Telephone
93620 EXP HGB 54 0.50 27.00
4/19/02 Facsimile )
Billed G:56377 4/30/02  BLNT-0001LT
Facsimile/Telephone
93917 EXP HGB 2 0.50 1.00
4/30/02 Facsimile
Bilted G:56377 4/30/02 BLNT-0001LT
Facsimile/Telephone
95438 EXP HGB 5 0.50 3.00
5/20/02 Facsimile
Billed G:57180 6/30/02 BLNT-0001LT
Facsimile/Telephone
95684 EXP HGB 4 0.50 2.00
5/23/02 Facsimile
Billed G:57180 6/30/02  BLNT-0001LT
Facsimile/Telephone
95701 EXP HGB 6 0.50 3.00
5/24/02 Facsimile
Bitled G:57180 6/30/02  BLNT-0001LT
Facsimile/Telephone
96536 EXP HGB 19 0.50 9.50
6/3/102 Facsimile
Billed G:57180 6/30/02 BLNT-0001LT

Facsimile/Telephone

Page 4 I
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8/22/02 HITT GAINES & BOISBRUN, P.C.
7:50 AM Slip Listing
Slip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posling Status Client Est. Time  Bill Status
Description File Variance
99603 EXP HGB 4 0.50 2.00
7125102 Facsimile
wWiP BLNT-0001LT
Facsimile/Telephone -
99608 EXP HGB 13 0.50 6.50
7/26/02 Facsimile
wipP BLNT-0001LT
Facsimile/Telephone
100979 EXP HGB 12 0.50 6.00
8/14/02 Facsimile
wIP BLNT-0001L.T
Facsimile/Telephone
Grand Total
Billable 0.00 263.00
Unbillable 0.00 0.00
Total 0.00 263.00

“Page - 5
JT-APP 0730
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B122/02 HITT GAINES & BOISBRUN, P.C. JUS—
7:53 AM Slip Listing Page 1
Selection Criteria
Client (hand select) include: BLNT-0001LT
Activity (hand selec Include: Courier
Slip.Classification ~ Open
Rate Info - identifies rate source and level
Slp ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
90657 EXP HGB 1 192.45 192 45
3/12/02 Courier
Bilied G:56028 3/31/02 BULNT-0001LT
Courier :
94691 EXP HGB 1 23.80 23.80
5/6/02 Courier
Billed G:57180 6/30/02 BLNT-0001LT
Courier Runs
94696 EXP HGB 1 94 .55 94.55
5/8/02 Courier
Billed G:57180 6/30/02 BLNT-COQ1ILT
Courier Runs
95567 EXP HGB 1 41.00 41.00
5/23102 Courier
Billed G:57180 6/30/02 BLNT-0001LT
Courier Runs
96445 EXP HGB 1 47.60 47.60
5/20/02 Courier
Billed G:57180 6/30/02  BLNT-0001LT
Courier Runs
97274 EXP HGB 1 90.80 90.80
6/21/02 Courier
Bilted G:57180 6/30/02 BLNT-0001LT
Courier Runs
99670 EXP HGB 1 52.60 52.60
7127102 Courier -
wWiP BLNT-0001LT
Courier Runs
89672 EXP HGB 1 43.30 43.30
7127102 Courier
WIP BLNT-0001LT
Courier Runs
Grand Total
Billabie 0.00 586.10
JT-APP 0731
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8/22/02 HITT GAINES & BOISBRUN, P.C. o
7:53 AM Slip Listing Page 2
Slip 1D Attorney Units Rate Slip Value i
Dates and Time Activity DNB Time Rate Info
Posting Status Client - Est. Time  Bill Status
Description File Variance
Unbillable 0.00 0.00
Total 0.00 586.10
o =37



B122/02 HITT GAINES & BOISBRUN, P.C. T l
7:53 AM Slip Listing Page 1
Selection Criteria ) I
Client (hand select} Include: BLNT-0001LT —
Activity (hand selec Include: Search : . |
Slip.Classification  Open
Rate Info - identifies rate source and tevel ml
Slip D Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info -~
Posting Status Client Est. Time  Bill Status
Description File Variance
83057 HGB 3 14.00 14.00 .
11/30/01 Search
Billed G:56377 4/30/02  BLNT-0001LT ]
On-line search expense ' l
85793 EXP HGB 1 884.01 884.01
12131401 Search :
Bilted (3:54802 12/31701 BLNT-0001LT -
On-hne search expense :
85799 EXP HGB 1 69.68 69.68 -
12/31/01 Search ‘
Billed (G:54802 12/31/01 BLNT-0001LT :
On-line search expense '
85800 EXP HGB 1 40.97 40.97 .
12/31/01 Search -
Billed (G-54802 12/31/01 BULNT-0001LT :
On-line search expense
86690 EXP HGB 1 29.35 29.35 f
1/17/02 Search - :l
Billed G:55480 3/12/02  BLNT-0001LT _
On-line search expense - ,
88429 EXP HGB 1 130.00 130.00 ;
12/31/01 Search '
Billed G:54838 12/31/01 BLNT-0001LT
On-line search expense 3
95574 EXP HGB 1 33.33 33.33 l
5123/02 Search
Billed G:57180 6/3G/22  BLNT-0001LT :
On-line search expense -
95575 EXP HGB 1 69.47 69.47 '
5123102 Search E
Billed G:57180 6/30/02 BLNT-0001LT :
On-fine search expense
95576 EXP HGB 1 24.59 24.59 l
5/23/02 ~ Search _ '
Billed G:57180 6/30/02 BLNT-0001LT )
On-line search expense '
JT-APP 0733 '_ '
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B/22/02 HITT GAINES & BOISBRUN, P.C.
7:53 AM Slip Listing :
Slip 1D Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance
100676 EXP HGB 1 122.18 122.18
8/8/02 Search
WIP BLNT-0001LT
On-line search expense -
100683 EXP HGB 1 117.23 117.23
8/8/02 Search
WIP BLNT-0001LT
On-line search expense
100684 EXP HGB 1 41.92 41.92
8/8/02 Search
wWiP BLNT-0001LT
On-line search expense
100692 EXP HGB i 2412 24 .12
8/8/02 Search
WIP BLNT-0001LT
On-line search expense
100693 EXP HGB 1 26.31 26.31%
8/8/02 Search
wip BLNT-0001LT
On-line search expense
Grand Total
Billable 0.00 1627.16
Unbillable 0.00 0.00
Total 0.00 1627.16

~Page 2
JT-APP 0734
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HITT GAINES & BOISBRUN, P.C.

|

|
!

B/22/02 JR—
7:52 AM Slip Listing Page 1
Selection Criteria
Client (hand select) Inciude: BLNT-0001LT -
Activity (hand selec Inciude: Obtain patents
Slip.Classification  Open
Rale Info - identifies rate source and level )
Slip 1D Attorney Units Rate Slip Value N
Dates and Time Activity DNB Time Rate Info ,
Posting Status Client Est. Time  Bill Status
Description File Variance .
79921 EXP HGB 1 78980 289.80 -
10/3/01 Obtain patents -
Bilied G:54001 BLNT-0001LT
Obtain patents B
80626 EXP HGB 1 283.00 283.00
10/19/01 Obtain patents
Billed G:54001 BLNT-0001LT
Oblain patents
80627 EXP HGB 1 291.40 291.40 -
10/19/01 Obtain patents
Billed G:54001 BLNT-0001LT
Cbtain patents 3
Grand Total
Billable 0.00 864.20
Unbillable 0.00 0.00
Total 0.00 864.20
JT-APP 0735
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8122102 HITT GAINES & BOISBRUN, P.C.
7:54 AM Slip Listing

Selection Criteria

Client (hand select) Include: BLNT-0001LT
Activity (hand selec Include: Deposition
Slip.Classification ~ Open

Rate Info - identifies raté source and level

Slip ID Attorney Units Rate
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bili Status
Description File Variance

100696 EXP HGB 1 136.90
8/8102 Deposition
wiP BLNT-0001LT
Deposition

Grand Total

Billable 0.00
Unbiliable 0.00
Total 0.00

Slip Value

136.50

136.90
0.00
136.90

Page 1
JT-APP 0736
bt 41 e



8122102 HITT GAINES & BOISBRUN, P.C.
7:52 AM Slip Listing

|

4

Selection Criteria

Client (hand select) Include: BLNT-0001LT
Activity (hand selec Include: Court Reporter
Slip.Classification  Open

Rate Info - identifies rate source and level

Slip 1D Attorney Units Rate Slip Value
Dates and Time Aclivity DNB Time Rate info
Posting Status Client Est. Time  Bill Status
Description File Variance
81345 EXP HGB 1 108553 1085.53
10/15/01 Court Reporter
Billed G:54001 10/31/01 BLNT-0001LT
Court Reporter Disbursement
Grand Total
Billable 0.00 1085.53
Unbiliable 0.00 0.00
Tolal

0.00 1085.53

- Pa:ger 7 1
JT-APP 0737 .
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8/22/02 HITT GAINES & BOISBRUN, P.C.
7:53 AM Slip Listing - Page -~ 1
Selection Criteria i
Client (hand select) Include: BLNT-C001LT
Activity {hand selec Include: Transcript
Stip.Classiication
Rate Info - identifies rate source and level
Slip 1D Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time Bill Status
Description File Variance
84616 HGEB 1 45.00 45.00
12/18/01 Transcript
Billed BLNT-0001LT
Copy of Transcript of Hearing
B8B8427 HGB 1 45.00 45.00
12/31/01 Transcript
Billed BLNT-0001LT
Copy of Transcript of Hearing
Grand Total
Bilable 0.00 90.00
Unbillable 0.00 0.00
Total 0.00 90.00
JT-APP 0738
- = 43 .



8/22/02 HITT GAINES & BOISBRUN, P.C. e
7:52 AM Slip Listing Page 1
Selection Criteria
Client (hand select} Include: BLNT-0001LT
Activity (hand selec Include: Taxi
Slip.Classification  Open
Rate Info - identifies rate source and jevel
Slip 1D - Altorney Units Rate Siip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time Bl Status
Descnption File Variance -
80604 EXP HGB 1 80.00 80.00
9/30/01 Taxi
Billed (G:53289 9/30/01  BLNT-0001LT
Taxi -
Grand Total
Billable 0.00 80.00
Unbiliable 0.00 0.00
Total 0.00 80.00
JT-APP 0739
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8/22/02 HITT GAINES & BOISBRUN, P.C. I
7:51 AM Slip Listing Page 1
Selection Criteria
Client (hand select) tnclude: BLNT-0001LT
Activity (hand selec Include: Parking
Slip.Classification  Open
Rate Info - identifies rate source and level
Slip 1D Allorney Unis Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status ) Client Est. Time  Bill Status
Description File Vanance
80605 EXP HGB 1 16.00 16.00
9/30/01 Parking
Billed (G:53289 9/30/01  BLNT-0001LT
Parking
95305 EXP HGB 1 7.00 7.00
513102 Parking
Bilied G:57180 6/30/02  BLNT-0001LT
Parking
100656 EXP - HGB 1 2.00 2.00
717/02 . Parking
WIP BLNT-0001LT
Parking
101142 ExpP HGB 1 59.00 59.00
8/21/02 Parking
WIP BINT-0001LT
Parking
Grand Total
Billable 0.00 84.00
Unbillable 0.00 0.00
Total 0.00 84.00

JT-APP 0740
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8/22/02 HITT GAINES & BOISBRUN, P.C. e
7:54 AM Siip Listing Page 1
Selection Criteria
Client (hand seject) Include: BLNT-0001LT —
Activity (hand selec Include: Supplies
Slip.Classification  Open
Rate Info - identifies rate source and Ievél ) l
Slip ID Atlorney Units Rate Slip Value '
Dates and Time Activity DNB Time Rate Info -
Posting Status Client Est. Time Bilt Status
Description File Variance . -
93895 EXP HGB 1 237.07 237.07 :
4/30/02 Supplies
Billed G:56377 4/30/02  BLNT-0001LT :
Supplies )
94567 EXP HGB 1 107.11 107.11 -
512/02 . Supplies -
Billed G:57180 6/30/02  BLNT-0001LT
Supplies : .
94568 EXP HGB 1 23.54 23.54 -
512102 Supplies IR
Billed G:57180 6/30/02 BLNT-0001LT
Supplies i
94569 EXP HGB 1 86.76 B6.76 -
5/2/02 Supplies
Billed G:57180 6/30/02 BLNT-0001LT :
Supplies
99660 EXP HGB 1 11.36 11.36 1
7127162 Supplies : .
wiP BULNT-0001LT .
Supplies .
Grand Total : |
Billable 0.00 465.84
Unbillable 0.00 0.00 :
Total 0.00 465.84 : I
JT-APP 0741 l
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P. 0. Box $1154]
DALLAS, TEXASF5391-154)

| IR

BV

-~  LOCKE LIDDELL & SAPP we TAXID 741164324

ATTORNEYS & COUNSELORS

February 18, 2000

Golden Blount
4200 West Grove .
Dallas, TX 75248

As of January 31, 2000

File No.: 09842/60434

Re: Gas-Fired Artifl Logs & Coals-Burner Assembly

DATE SERVICES ATTY HOURS VALUE
12/10/99 Preparation of cease and desist letters. LDT 1.00 325.00
TOTAL HOURS 1.00
TOTAL SERVICES . . . . . . . . . . $325.00
DATE CHARGES vaLUE
Facsimiles @ 1.00 per page 2.00
TOTAL CHARGES e e e e e e e e e $2.00
TOTAL SERVICES AND CHARGES . . . . . . $327.00
TOTAL DUE THIS STATEMENT . . . $327.00
Please remit payment to:
Locke Liddell & Sapp LLP
P. O. Box 911521
Dallas, Texas 75391-1541



February 18, 2000

Golden Blount
Page 2

As of Januvary 31, 2000

File No.: 09842/60434

Re: Gds-Fired Artifl Logs & Coals-Burner Assembly

This statement is due upon receipt. Please call Roy W. Hardin

(214) 740-8000 of this firm if you have questions concerning

legal services covered by it or if you dispute the amount of the
statement. Mg. Emily Teague in our Accounting Department

(214) 740-83a47 can answer questions concerning payments on your account.

Any payment for less than the full amount of this statement tendered
in full satisfaction of this sratement (or any portion of it) should
be sent to: Locke Liddell & Sapp LLP, Attention: Accounts Receivable,
2200 Ross Avenue, Suite 2200, Dallas, Texas 75201-6776

PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in, or affiliated
with, the services provided.

Locke Liddell & Sapp dces not disclose, nor does Locke Liddell &
Sapp reserve the right to disclose, any nonpublic perscnal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those emplovees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safequards that comply with
federal regulations to guard the nonpublic personal information

of clients and former clients.

.



P. O. Box 911541
DaLLaS, TEXAS.75391-1541

L.LOCKE LIDDELL & SAPP uwe Datiss, Texas 153

ATTORNEYS & COUNSELORS

May 12, 2000

Golden Blount
4200 West Grove
Dallas, TX 75248

A3 of April 30, 2000

File No.: 09842/60434

Re: Gas-Fired Artifl Leogs & Coals-Burner Assembly

DRTE SERVICES ATTY HOURS VALUE
03/21/00 Conference with Mr. Blount regarding LDT .50 175.00
04/26/00 Telephone conference with Mr. Blount LDT .40 140.00

and preparation of demand letter to
Robert H. Peterson Co.
TOTAL HOURS .80
TOTAL SERVICES . . . . . . . . . $315.00
$315.90

TOTAL DUE THIS STATEMENT .

Please remit pavment to:

Locke Liddell & Sapp LLP

P. O. Box 911541

Dallas, Texas 75391-1541

JT-APP 0744



May 12, 2000

Golden Blount
Page 2

ks of April 30, 2000

File No.: 09842/60434

Re: Gas-Fired Artifl Logs & Coals-Burner Assembly

This gtatement is due upon receipt. Please call Roy W. Hardin
{214) 740-8000 of this firm if you have questions concerning
covered by it or if you dispute the amount of the

legal services
Emily Teague in our Accounting Department

statement. Ms.

{214) 740-8347 can answer gquestions cohcerning payments on your account.

Any payment for less than the full amount of this statement tendered
in full satisfaction of this statement (oxr any portion of it} should

be sent to: Locke Liddell & Sapp LLP, Attention:
2200 Ross Avenue, Suite 2200, Dallas, Texas 75201-6776

K PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;

or may be received from third parties involved in, or affiliated
with, the services provided. :

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &
Sapp reserve the right tc disclose, any nonpubli¢ personal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic perscnal inform-

ation to those employees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with
federal regulations to guard the ncnpublic personal information
of c¢lients and former clients.

hocounts Receivable,

[
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FITSRTN

LLOCKE LIDDELL & SAPP v

ATTOPNEYS & COUNSELORS

P. 0. Box 911541
DALLAS, TEXAS 75391-1541
Tax D 73-1164224

October 23, 200q

Golden Blount
4200 West Grove
Dallas, TX 75248

ns of October 18, 2000

File No-:

Re: Gas-Fired Artifl Logs & Coals-Burner Assembly

DATE SERVICES ATTY

07/14/00 Sketch views of patent drawings: MLR
congultation with patent draftsmuan.

10/11/00 Review of file and

10/11/00

10/12/00

10/1B/00 Prepare Complaint for Patent
Infringement--Golden Blount, Inc. v.
Robert H. Peterson Company

TOTAL HOURS

TOTAL SERVICES . . . . . . .

18.00

09842/60434
HOURS VALUE
1.50 502 .50
1.00 350.060
4.00 540.00
g.25 1,113.75
3.25 436.75

$2,945.00

JT-APP 0746



Golden Blount
Page 2

Octcber 23, 2000

As of October 18, 2000

File No.:

Re: Gas-Fired Artifl Logs & Coals-Burnexr Assembly

DATE CHARGES
Photocopies 8.20 per page

TOTAL CHARGES

TOTAL SERVICES RPND CHARGES

TOTAL DUE THIS STATEMENT

Please remit payment to:
Locke Liddell & Sapp LLP
P. 0. Box 911541

Dallas, Texas 75391-1541

This statement is due upon receipt.

legal services

09842/60434

VALUE
8.40
SE_40

$2,953.40

$2,953 .40

Please call Roy W. Hardin
(214} 740-8000 of this firm it you have guestions cancerning

covered by it or if you dispute the amount of the

statement. M™Ms. Emily Teague in our Accounting Department
{214) 740-8347 can answer guestions concerning payments Oh VOur account.

Any payment for less than the full amount of this statement tendexed
in full satisfaction of this statement {(or any portion of it} should

be sent to: Locke Liddell & Sapp LLP, Attention:
Texas 75201-6776

2200 Ross Avenue, Suite 2200, Dallas,

PRIVACY NOTICE

Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of
provaiding legal services. Such information may be obtained from

the client; may be generated as a result of the services provided;

or may be received from third parties involved in, or affillated

= T

Accounts Receivable,



et ey

October 23, 2000

s macai ey

Golden Blount

Page 3
LS A5 of October 18, 2000
_— File No.: 09842/60434
. r Re: Gas-Fired Artifl Logs & Coals-Burner Assembly N

P W . W T -
g

with, the services provided.

PN

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &

. [
T . . . .
l R . Sapp reserve the right to disclose, any nonpublic personal inform-
, 5 ation about clients or former clients, except as permitted by law.
; H Locke Liddell & Sapp restricts access to nonpublic personal inform-
- g ation to those employees who nced to know that information to
+ provide the applicable services. Locke Liddell & 5app maintains
F physical, electronic and procedural safeguards that comply with
D - - .
L d federal regulations to guard the nonpublic personal information
‘ S of clients and former clients.
.
I ) 2 _
.-
i
lp | |
L. &

JT-APP 0748
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P. 0. Box 911541

—  LOCKE LIDDELL & SAPP u»r DALLAS, TEXAS 78301-154]
ATTORNEYS & COUNSELORS Tax 1D 74-1164324

February 21, 2001
Golden Blount N
Golden Blount, Inc. ; ’
4301 Westgrove
Addison, TX 75001 As of January 31, 2001

File No.: 09842/60434

Re: Gas-Fired Artifl Logs & Ccoals-Burner Assembly

DATE SERVICES ATTY HOURS VALUE

10/17/00 Telecon with Mr. Blount and review of RWH .50 175.00

information necessary for WiEEEEREw

11/06/00 Telecon with Goldeén . ] RWH .75 262.50

Prepare patent assignment form for
assignment of ‘159 Patent te Golden

11/06/00 MD 2.00 270.00

Blount, Inc.; draft letter to Mr.
Blount §B :

11/07/00 Complete assignment of patent
application and draft of letter to Mr.
Blount concerning [T '

01/08/01 Prepare lerter and complaint and send
Lo client for approval.

01/09/01 Review of file histories a

TOTAL HOURS

TOTAL SERVICES . . . . . |

MD

RWH

RWH

3.50

3.50

137.50

1,312.50

1,312.50

$3,670.00

JT-APP 0749



February 21, 2001 L e

Golden Blount
Page 2

As of January 31, 2001

File No.: 09842/60434

Gas-Fired Artifl Logs & Coals-Burner Assembly

Re:
LESS DIsCcOouUnT ($1,170.00)
TOTAL SERVICES RILLED e e e e e e $2,500.00
DATE CHARGES VALUE
Air Freight Shipments 19.66
Messenger Services 13.00
Photocoplies @.20 per page 5.80
12/22/00 Comm. of Patents & Trademarks - Recordal of 40.00 :
Assignment
01/18/01 Clerk, U.S. District Court - Filing fee for 150.00
Complaint
TOTAL CHARGES . . . . . . . . . $232.46
TOTAI, SERVICES AND CHARGES . . . . $2,732.46 .
$2,732.46

TOTAL DUE THIS STATEMENT

Please remit pavment to:
Locke Liddell & Sapp LLP

P. 0. Box 911541
Dallas, Tex»as 75351-1531

This statement is due upon receipt. Please call Roy W. Hardin

{214) 740-8000 of this firm if you have cruestions concerning

legal services covered by it or if you dispute the amount of the
statement, Ms. Emily Teague in our Accounting Department

(214) 740-B347 can answer guestions concerning payments on your account.

Any payment for less than the full amount of this statement tendered
in full satisfaction of this statement {or any portion of it) should
be tent to: Locke Liddell & Sapp LLP, Rttention: Accounts Receivable,
2200 Ross Avenue, Suite 2200, Dallas, Texas 75201-6776

JT-APP 0750



February 21, 2001

Golden Blount
Page 3
As of January 31, 2001

File No.: 09842/60434 _

Re: Gas-Fired Artifl Logs & Coals-Burner Assembly ‘
-

PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of I
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided; _
or may be received from third parties involved in, or affiliated EI

with, the services provided.
. i

Locke Liddell & Sapp does not disclose, nor does Locke Liddell & .
Sapp reserve the right to disclose, any nonpublic personal inform- 7
ation about clients or former clients, except as permitted by law, : l

Locke Liddel]l & Sapp restricts access to nonpublic personal inform-
ation to those employees who need to know that information te <
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with b
federal regulations to guard the nonpublic personal information .

[

of clients and former clients.

JT-APP 0751 :
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DATE

*

LLOCKE LLIDDELL & SAPP wr

- ATTORNEYS & COUNSELORS

Golden Blount

Golden Blount, Inc.

4301 Westgrove
Addison, TX 75001

Re: Golden Blount,

CHARGES
Messenger Services

TOTAL CHARGES

TOTAL DUE THIS

Please remit payment to:
Locke Liddell & Sapp LLP

P. 0. Box 911541

Dallas, Texas 75391-1541

This statement is due upon receipt.

(214) 740-3000

P. 0. Box 911541
DALLAS, TEXAS 75391:154]
Tax 1D 74-1164324

March 13, -2001

As of February 28,

2001

File No.: 09842/79075

Peterson Co.

VRLUE

26.00

- $26.00

- $26.00

Please call Roy W. Hardin
of this firm if you have questions concerning

legal services covered by it or if you dispute the amount of the

statement. Ms.
{214) 740-8347

Emily Teague in our Accounting Department
can answer guestions concerning payments on your account.

#/ny payment for less than the full amount of this statement tendered

in full satisfaction of this statement

be sent to: Locke Liddell & Sapp LLP, Attention:
2200 Ross Avenue, Suirte 2200,

{or any portion of it)

should
Accounts Receivable,
Texas 75201-67176

JT-APP 0752



March 13, 2001
Golden Blount
Page 2

As of Febxuary 28, 2001
File No.: 09842/79075

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

PRIVACY NOTICE
Locke Liddell & Sapp may acguire and collect nonpublic personal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in, or affiliated
with, the services provided.

Locke Liddell & Sapp does not disclese, nor does Locke Liddell &
Sapp reserve the right to disclose, any nonpublic personal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those employees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with

federal regulations to guard the nonpublic personal information
of clients and former clients.

JT-APP 0753
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LLOCKE LIDDELL & SAPP u» DALLAe, Tt 193011541

" - 2
AJTORNEYS & COUNSELORS Tax 1D 74-11643324

May 15, 2001
Golden Blount

Golden Blount, Inc. i
4301 Westgrove
Addison, TX 75001

File No.: 09B42/7%075

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

DATE SERVICES ATTY KOURS VALUzZ

03/28B/01 Review of Judge's Schedullng Order and RWH 2.00 750.00
conference regardxng :

non-ain rlngemen claxm a; Delendants.
l 04/09/01 Review files and correspondence CEP 2.00 460.00
- concerning the present action; discuss
SRS, - o
Hardan; LsCovery requests.
l 04/10/01 Review pleadings and correspondence CEP 5.00 1,150.00
concerning the present action; review
United State patent 5,988,159; draft
discovery requests including document
' requests and interrogatories.
04/11/01 Review of proposed discovery requests RWH 1.00 375.00
04/11/01 Revise drafts of Golden Blount's CEP 1.00 230.00
document reguests and interrogatories
l to Robert Peterson Co.
04/12/01 Revise Golden Blount's document CEP 1.00 230.00

requests and interrogatories ro Robert
Pererson Co

in view of

04/17/01 Letter to client and service of first RWH .50 187.50
wave of discovery.

TOTAL ROURS 12.50

_JT-APP 0754



!

May 15, 2001
Golden Blount

Page 2 ’ -

[R—

!

File No.: 09842/79075S

Re: Golden Blount, Inc. v. Robert H. Petereson Co.

TOTAL SERVICES . . . . . . . . . . . . $3,382.50 :
DATE - CHRRGES VALUE l
Photocopies ©.20 per page l 9.€0 --
Facsimiles @ 1.00 per page 24.00 "
TOTAL CHARGES . $33.60 :

A.t

TOTAL SERVICES ARND CHARGES . $3,416 .10

TOTAL DUE THIS STATEMENT ... $3,416.1¢ ,
Please remit pavment to:
Locke Liddell & Sapp LLP H
P. O. Box 911541 \
Dallas, Texas 75391-1541 g
This statement is due upon receipt. Please call Roy W. Hardin

L ew

(214) 740-8000 of this firm if you have questions concerning

legal services covered by it or if you dispute the amount of the
statement. Ms. Emily Teague in our Accounting Department

(214) 740-8347 can answer questions' concerning payments on your account.

IS

Any payment for less than the full amount of this statement tendered
in full satisfaction of this statement {or any portion of it} should
be sent to: Locke Liddell & Sapp LLP. Attention: Accounts Receivable,
2200 Ross Avenue, Suite 2200, Pallas, Texas 75201-6776

el

PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in, or affiliated

i

IR

|
.

JT-APP 0755
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- May 15,
Golden Blount
Page 3

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

with, the services provided.

of clients and former clients.

. y s ¢ : .

File No.:

2001

08842/79075

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &
Sapp reserve the right to disclose, any nonpublic personal inform-
ation zbout clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those emplovees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintainsg
physical, electronic and procedural safeguards that comply with
federal regulations to guard the nonpublic persconal information

JT-APP 0756
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LOCKE LIDDELL & SAPP v

ATTORNEYS & COUNSELORS

Golden Blount
Golden EBElount, Inc.
4301 Westgrove
Addison, TX 75001

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

DATE SERVICES

05/17/01 Artention to Scheduling Order and
considering
preparain
transmitting proposed form of Joint
Status Conference paper to opposing
counsel. .
05/18/01 Attention to corrected joint report;

telecon with opposing counsel.
05/22/01

05/23/01 Review discovery responses of Defendant
Robert H. Peterson Co.; draft
correspondence concerning same.

05/29/01 Review discovery requests of Defendant
Robert Peterson to Plaintiff Golden
Blount; draft written discovery
responses of Plaintiff Golden Blount;

05/30/01 Revise written discovery responses of
Plaintiff Golden Rlount.

TOTAL HOURS

TOTAL SERVICES

June 15, 2001

As

File No.: 09842/79075

ATT

RWH

CEP

CEP

P. 0. Box 911541
Datras, TExas 75391-1541
TaxID 74-1164324 -

of May 31, 2001 . —

Y HOURS VALUE
2.00 750.00 i

.75 281.25

.50 115.00

1.00 230,00

4.00 920.00
2.00 460,00 ]

10.25

.. $2,756.25 N
3.
JT-APP 0757 -
- R 62 BEC
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DATE

June 1§, 2001

Golden Blount

Page 2
As of May 31, 2001
File No.: 09842/73075

Re: Golden Elount, Inc. v. Robert H. Peterscn Co.

CHARCGES VALUE
Messgenger Services 40.00
Postage 5.63
Photocopies @.20 per page 10.00
racsimiles @ 1.00 per page 10.00

TOTAL CHARGES e e e e e e e e e e $65.63

TOTARL SERVICES AND CHRRGES . . . . . . $2,821.8E

TOTAL DUE THIS STATEMENT . . . . . . . . $2,821.88

Please remit payment to:

Lgcke Liddell & Sapp LLP

P. ©. Box 911541

Dallas, Texas 75381-1541

This statement is due upon receipt. Please <all Roy W. Hardin
{214) 740-8000 of this firm if vou have guestions concerning
legal services covered by it or if you dispute the amount of cthe
statement. Ms. Emily Teague in our Accounting Department

{Z14) 740-B347 can answer questions concerning payments on your account.

Eny payment for less than the full amount of this statement tendered
in full satisfaction of this statement {(or any portion of it) should
be sent to: Locke Liddell & Sapp LLP, Attention: Accounts Receivable,
2200 Reoss Avenue, Suite 2200, Dallas, Texas 75201-6776

PRIVACY HNOTICE
Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of
provading legal sexvices. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in, or affiliated
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June 12, 2001
Golden Blount
Page 3 -

As of May 31, 200Y

.

File No.: 09842/72075

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

I

with, the services provided.

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &
Sapp reserve the right to disclose, any nonpublic personal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic personal inform-
ation to those employees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with
federal regulations to guard the nonpublic personal information

of clients and former clients.
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LLOCKE LIDDELL & SAPP wi»

ATTORNEYS & COUNSELORS

P. O. Box 911541~ -
DaLias, TEXAS 75391-1541
Tax 1D 74-1164324

July 17, 2001

Golden Blount
Golden Blount, Inc.
4301 Westgrove
rddison, TX 75001

As of June 30, 2002

File No.: 09842/7907s

Re: Golden Blount, Inc. v. Robert E. Peterson Co.

DATE SERVICES ATTY

06/01/01 CEP

revise draft of Golden Blount's

e response to RHP's discovery reguests.

06/04/01 Rttention to proposed Protective Order; RWH

CEP

ralft jocint motion scovery oI the
agreed protective order; draft
correspondence concerning the present
action: revise draft of Golden Blount's
response tTo RHP's document requests;
revise draft of Golden Blount's
response to RHP's Interrogatories;

’

06/06/01 RWH

regarding
Review prosecution his

06/13/01 CEP

HOURS VALUE
3.00 650.00
.50 187.50

6.00 1,380.00

.50 187.50

5.00 1,150.00

JT-APP 0760



July 17, 2001
Golden Blount

Page 2

As of June 30, 2002

File No.: 098B42/7907S

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

DATE SERVICES ATTY HOURS VALUE

06/14/01 Review files CEP 2.00 460.00

A - P LI = DR Vot

review correspondence concerning

o
s

|
[

]
¥

BN

)

h

06/18/01 1.50 245.00 :
in view of ) L ST '

) ; draft correspondence to clien ;
concerning same; review prosecution .
history of the patent in suit in view
of -

06/19/01 Review of prior art submitted by RWH 2.50 937.50
- defendant; adding responses to
interrogatory answers;
06/22/01 Attention to service of discovery RWH .50 187.50
responses and correction of document )
responses. ;
06/29/01 Preparing for and conferring with RWH .50 187.50 .

Opposing counsel to deliver offer to
drop past infringement damage charge if y
attormey fees are paid and prod :
removed from market A EERS L'

TOTAL HOURS 22.0C . l
TOTAL SERVICES . . . . . . . . . . . . §5,712.50 g
DATE CHARGES VELUE !
Alr Freight Shipments 11.14 :
Messenger Services 20.00 o
Postage 24.50 I

JT-APP 0761 l
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July 17, 2001
Golden Blount
Page 3

- As of June 30, 2002

File No.: 09842/73075

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

DATE CHARGES . VARILUE
Photocopies @.20 per page 158.80

Facsimiles @ 1.00 per page 46.00

06/27/01 Computerized Research - Dialog (05/01) 24.21
TOTAL CHARGES . . . . . . . < . . - . $284.65

TOTAL SERVICES AND CHARGES . . . . . . 55,997.15

TOTAL DUE THIS STATEMENT . . . . . . . $5,937.15

Please remit payment to:

Locke Liddell & Sapp LLP

P. O. Box 911541

Dallas, Texas 75391-1541

This statement is due upon receipt. Please call Roy W. Hardio

(214) 740-8000 of this firm if you have questiong concerning

legal services covered by it or if vyou dispute the amount of the
statement. Ms. Emily Teague in our Accounting Department

{214) 740-8347 cen answer questions concerning payments ©n your &ccount.

Any payment for less than the full amount of this statement tendered
in full sarisfaction of this statement (or any portion of it) should
be sent to: Locke Liddell & Sapp LLP, Attention: Rccounts Receivable,
2200 Ross Avenue, Suite 2200, Dallas, Texas 75201-6776

PRIVACY NOTICE
Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in, or affiliated

JT-APP 0762
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July 17, 2001
Golden Blount

Page 4
As of June 30, 2002
File No.: 09B42/79075

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

with, the services provided.

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &
Sapp reserve the right to disclese, any nonpublic personal inform-
ation about clients or former clients, except as permitted by law.

Locke Liddell & Sapp restricts access to nonpublic perscnal inform-
ation to those employees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with
federal regulations to guard the nonpublic personal information

of clients and former clients.
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LR S

LLOCKE LIDDELL & SAPP Lr

ATTORNEY'S & COUNSELORS

Golden Blount
Golden Blount, Inc-
4301 Westgrove
Addison, TX 75001

Pe: Golden Blount, Inc. v. Robert Ili. Peterson Co.

DATE SERVICES

07/138/01

counsel regarding discovery matters.
07/24/01 Review of Peterson claims regarding

07/24/01 Telecon with opposing counsel to
inguire whether Peterson to take

07/31/01 Telecon with opposing counsel regarding
position of defendants on invalidity.

TOTAL HOURS

TOTAL SERVICES

TOTAL: DUE THIS STATEMENT

August 14,

P. O. Box 911541
DAvLLas, TEXAS 75391 -154]

Tax 1D 74-1164324

2001

As of July 31, 2001

File No.:

ATTY

RWH

RWH

RWH

RWH

HOURS

09842/79075
VALUE

.25 93.75
.50 562.50
.50 187.50
.50 187.50
$1,031.25
$1,031.25

JT-APP 0764



rugust 14, 2001
Golden Blount
Page 2

As of July 31, 2001
File No.: 09842/79075

Re: Golden Blount, Inc. v. Robert H. Peterson Co.

Please remit payment to:

Locke Liddell & Sepp LLP

P. O. Box 911541

Dallas, Texas 75391-1541

This statement is due upon receipt. Please call Roy W. Hardin
{214) 740-8000 of this firm if you have questions concerning

legal services covered by it or if you dispute the amount of the
statement. Ma. Emily Teague in our Accounting Department

(214) 740-8247 can answer guestions concerning payments on your acc

Any payment for less than the full amount ¢f this statement tendere
in full satisfaction of this statement (or any pertion of it) shoul
be sent to: Locke Liddell & Sapp LLP, Attention: Accounts Receivab
2200 Ross Avenue, Suite 2200, Dallas, Texas 75201-677¢6

' PRIVACY NOTICE

Locke Liddell & Sapp may acquire and collect nonpublic personal
information about clients and former clients in the course of
providing legal services. Such information may be obtained from
the client; may be generated as a result of the services provided;
or may be received from third parties involved in., or affiliated
with, the services provided.

Locke Liddell & Sapp does not disclose, nor does Locke Liddell &
Sapp reserve the right to disclose, any nonpublic personal inform-
ation about clients or former clients, except as permitted by law.

ount .,

o]
d
le,

Locke Liddell & Sapp restricts access to nonpublic personal inform-

ation to those employees who need to know that information to
provide the applicable services. Locke Liddell & Sapp maintains
physical, electronic and procedural safeguards that comply with
federal regulations to guard the nonpublic personal infoxmation
of clients and former clients.
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Passarqar: HARFT /CHARLES
Paymxtt Typo: Visa

Flight Itinerary

JTIA02 - Flight ka(s): T2
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Totr] Fars: 30512
Total Taxes: - 28.55

. Total 8-11 Security Fea(a): 5.00
Tgfal Pagr Factlity Charge(s): 9.00
Other Charpes: = 0,

Total Cost: 348 .
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CERTIFICATE OF SERVICE B
T'll
I hereby certify that a true and correct copy of Plaintiff Golden Blount, Inc.’s Bill of Costs were : ]
served on counsel for Defendant via First-Class Mail and by facsimile as indicated below: :'

Jerry R. Selinger (via facsimile)
Jenkens & Gilchrist

1445 Ross Avenue, Suite 3200
Dallas, Texas 75202
214/855-4500 (Telephone)
214/855-4300 (Facsimile)

) %w,?

F. William McLaughlin (via First-Class Mail) -
Dean A. Monco i
Wood, Phillips, VanSanten, : l'
Clark & Mortimer
500 W. Madison Street, Suite 3800 '_"l
Chicago, IL 60611-2511 I.
312/876-1800 (Telephone)
312/876-2020 (Facsimile)

PERI,

William D. Harris, Jr.

i
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Maimno AbpRess: P.O. Box 832570, RICHARDSON, TEXas 750823
STREET ADDRESS: 225 UNIVERSITY PLATA, 275 WEST CAMPBELL RoAD, RICHARD3ON, TExas 75080 U. S AL

TeL: (B72) 480-BBO0Q

Fax: (B872) 480-80865
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
GOLDEN BLOUNT, INC., §
§
Plainiiff, §
§ Civil Action No.
v. §
§ 3-01CVD127-R
ROBERT H. PETERSON CO., §
§
Defendant. §

PLAINTIFF GOLDEN BLOUNT, INC.’S REPLY TO
DEFENDANT ROBERT H. PETERSON COMPANY’S OPPOSITION
TO PLAINTIFF'S MOTION TO DISREGARD THE TESTIMONY
OF JOHN PALASKI

This is in reply to Defendant Robert H, Peterson Company's Opposition To Plaintiff"s Motion To
Disregard The Testimony of John Palaski (hereinafter “Plaintiff”s Motion™).

I. THE GIST )

The Courts Findings of Fact and Conclusions of Law were entered without any stated conclusion m
them or elsewhere that Plaintiff's Motion had been granted or had in any way influenced the Court. Itis
speculated that it had no mfluence since 1t was submitted on the last day of a two and one-half day trial,
prumarily to furnish a brief to the Court, and never was it acknowledged as a document considered by the

Court. For this reason the point of consideration of the present motion and brief are moot.

To illustrate that consideration was given the tendered Palaski evidence by the Couit, see Nos. 8 and

9 of the Court’s Findings of Fuct and Conclusions of Law, whercin the Court said:

“A recent sketch, made long after the patent was filed, was made toilustrate
that which Defendant is trying to establish was prior art in the eighties.
Defendant says it went off the market long ago. The sketch was made long
after the fact, to jllustrate a device allcgedly made public or sold by a third
party inthe eightics. The recent sketch was made with inputs and assistance
ofthe defendant’s personnel. The alleged prior art, shown in the sketch, was
not sufficiently proved to consider it as meeting the standard of being shown
by clear and convincing evidence. Even ifitdid, it was for quite a different

purpose than the patented device, and further the end use has not been
shown.”
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. SG-CALLED “FACTUAL BACKGROUND"” HAS
BEEN CONSIDERED BY THE COQURT

The Court has obviously considered this “evidence” and found it lacking. The Judge had Mr. Palaski
before him, as well as testimony seeking to make the ancient structure into something to suit the Defendant’s
purpose at the moment. The Courtissued its Findings of Fact and Conclusions of Law, having considered all

the evidence, and that should be the end of the matter. A rehash is not necessary or approp‘riat&

III. LEGAL STANDARD UNDER THE CASE LAW

The following is in response to Defendant’s section II: “Mr. Palaski’s Testimony Meets The Legal
Standard Under The Case Law And Should Be Accorded Substantial Weight By The Court.”

1) The argued pointis not persnasive since it depends on many years for reconstruction.
At best 1t seeks to shorten a long 25 years to 20 years, and this still leaves a long
dormant period since the alleged remote event.

2) Mr. Palaski was shown to be a close and long time personal friend with personnel at
Peterson. Even were this not 5o, the testimony was evaluated by the Court and it was
not persuasive to the Court “by clear and convincing evidence.”

E)] The testimony of Palaski that there were differences between what he remembered
and what was at first represented to be the same structure was a significant strike
against the standard of clear and convincing evidence.

4) The sale of F-3 service burner units is simply in no way in point, nor is
“identification™ of a 1977 Peterson price list which shows nothing of significance.
The identification of drawings dated July 1, 1983 is at most of academic interest.
The drawings are not virtually identical. Here the Defendant is grossly mistaken.

5), 6), 7) and 8)

Here Defendantistredundant. The points have been treated, and Plaintiffrejects them
as did the Court.

IV. RESPONDING TO DEFENDANT’S SECTION [V

The Juicy Whip, Inc. v. Orange Bang, Inc. 292 F .3rd 728 (Fed. Cir. 2002) casc is indeed gdod faw:

It points out, inter alia “reliable evidence of corroboration comes in the form of physical records,

contemporaneous with the alleged prior invention.”
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The true point is that here no such records of significance cxist. The cffort to take sketches of the F-3

multiple bumer and make them something it is not is sh

amcful; the same regarding D-46: and the sanie
regarding random individual components of years ago.

alleged unit.

CONCLUSION

The Count is requested to make no alternations that upgrade Mr. Palaski’s purported contribution, nor
to change in any other aspect of the Court’s Findings and

Conclusions as a result of Defendant’s argument.
Plaintiff considers its own motion moot,

Respectfully submitted,

For Plaintiff Golden Blount, Inc.

~

WILLCIAM D. HARRIS, IR,
State Bar No. 09109000
CHARLES W. GAINES
State Bar No. 07570580

Hitt Gaines & Boisbnm, P.C.
225 University Plaza

275 West Campbell Road
Richardson, Texas 75080
972/480-8800 (Telephone)
972/480-8865 (Facsimile)
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— CERTIFICATE OF SERVICE

L hereby certify that a true copy of the enclosed was served on the following counse] ofrecord

on September 4, 2002, by first class mail and facsimile:

Jerry R. Selinger

Jenkens & Gilchrist

1445 Ross Avenue, Suite 3200
Dallas, Texas 75202
214/855-4500 (Telephone)
214/855-4300 (Facsimile)

F. William McLaughlin

Dean A. Monco

Wood, Phillips, VanSanten,

Clark & Mortimer

500 W. Madison Street, Suite 3800
Chicago, IL 60611-2511
312/876-1800 (Telephone)
312/876-2020 (Facsimile)

William D. Harris, JIr. '
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IN THE UNITED STATES DISTRICT COURT . - —
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION *Lsgp |y R ’\
LrRI LS b orRt |
GOLDEN BLOUNT, INC., L -
H e oy
17_————*—:—""“"-"_'—'7 ottt

Plaintiff,
v, Civil Action No.: 3:01-CV-0127-R

ROBERT H. PETERSON CO.,

Defendant.

PETERSON COMPANY'S OBJECTIONS TO
PLAINTIFF'S CLAIM FOR ATTORNEY'S FEES

Defendant Robert . Peterson Company ("PETERSON COMPANY"} respectiully
submits its opposition to Plaintiff Golden Biount, inc.’s ("BLOUNT") petition for attorney’s
fees awarded by this Court in its Order of August 9, 2002, relying upon the Court’s
Findings Of Fact And Conclusions Of Law of the same date. PETERSON COMPANY'S
opposition is specifically directed to categories identified below.

At the outset, PETERSON COMPANY reasserts that this case is not an
exceptional case under 35 U.S.C. § 284. PETERSON COMPANY continues its
opposition to the award of treble damages and altorneys fees for the reasons stated in
the final pretrial order and presented at trial.

l THE APPLICABLE LEGAL STANDARD

The applicable legal standard for this District for determining reasonable

attorney’s fees in patent infringement cases is set forth in In Re Dahligren International

o

- = - - - - -
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S 811 F_Supp.1182 (N.D. Texas 1992). In Dahlgren, the Court held that Johnson v.

Georgia 488 F.2d 714 (5" Cir. 1974) should be followed in determining the

reasonableness of attorney's fees.

1. OBJECTION TO FEES PRIOR TO REPRESENTATION OF PLAINTIFF
GOLDEN BLOUNT

Paragraph 3 of the affidavit of William D. Harris, Jr. on Attorneys' Fees (A002)
states that Mr. Harris became lead counse! only three weeks before the close of
discovery. The close of discovery was September 14, 2001. This means that Mr.
Harris’ firm was hired by plaintiff on August 24, 2001. Nevertheless, the appendix
attached in support of BLOUNT's Motion for Attorney’s Fees includes attorney time
commencing August 6, 2001 through August 23, 2001. If Mr. Harris’ firm was not yet
retained by BLOUNT, then it is unclear why any charges, including costs and attorney
fees, to BLOUNT would have been appropriate and therefore PETERSON COMPANY
should have no obligation to pay any of these charges. Indeed, these fees include, for
example, work involving a contingency agreement and review of materials, presumably
for Mr. Harris and his firm to determine if they would even take the case. Such fees are
not properly billable to BLOUNT and are therefore not properly chargeable to

PETERSON COMPANY.

The total amount of attorney's fees prior to August 24, 2001 is $7,767.00.

. OBJECTION TO FEES REQUESTED FOR SERVICES WHICH ARE
REDACTED

By PETERSON COMPANY'S count, approximately 77 entries of attorneys’ time

on the appendix submitted by Golden Blount have been partially or totaily redacted. A

2
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party seeking aftorneys’ fees is not permitted to submit a redacted version of such
claims to the Court, thereby denying the opposing party an opportunity to object to
inappropriate claim for fees. 35 U.S.C. § 285 provides:

The Court in exceptional cases may award reasonable attorneys fees
to the prevailing party. )

The “reasonableness” of Blount, Inc.’s claim for attorney fees cannot be determined if
entries are partially or totally redacted. Since BLOUNT has chosen to redact these
entries, without even providing an explanation, the claim for fees associated with such
entries should be denied.

As the Supreme Court held in Hensley v. Eckerhart 461 U.S. 424, 433 (1983):

A district judge may not, in my view, authorize the payment of attorney’s

fees unless the attorney involved has established by clear and convincing

evidence the time and effort claimed and has shown that the time

expended was necessary to achieve the results obtained.

The records of the Hitt, Gains firm for attorney’s fees are not only redacted, they
are not sufficiently documented, vague and incomplete, and should be disregarded.
PPG Industries v. Celanese Polymer Specialties Co. Inc. 840 F.2d 1565, 1570 (Fed.
Cir. 1988). See also, Suntiger v. Scientific Research Funding Group, 9 F.Supp 2d 601
(1998 E.D. Va): "The Court limits plaintiffs’ award to that portion that represents the
work of the three lead counsel because plaintiffs’ counsel submitted redacted records in
support of the petition, making it impossible for the Court to determine what work was
actually done and by whom." Floydist James Martin ef al v. Ray Mabus et al, 734 F.
Supp 1216 (S.D. Mo. 1990): “In examining the above hours for reasonableness, the
Court noted many entries which lacked the explanatory detail necessary for the Court to

test the reasonableness of the billing judgment of the attorney. Items such as ‘phone

23
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call to Rhodes.’ or ‘conference with Turnage,’ or ‘prepared for case,” of which the record
is replete, do not state the subject matter of the activity and do not give the Court a
basis upon which to test the reasonableness of the claimed hours.” [d. At 1228;
Hockerson-Halberstadt v. Reebok International 2000 U.S. Dist. Lexis 20665: " With no
reliable means of determining whether the prorated portions of the partially redacted
billing statements are reasonable, the Court declines to award any of those portions of
SKGF's attorneys fees to Reebok.” Id at *21.

The total amount of attorneys’ fees for the partially or totally redacted entries is

$63,915.00.

V. OBJECTION TO FEES FOR PREPARATION OF JURY INSTRUCTIONS

Blount, Inc.'s appendix attached in support of its motion for fees, shows a
substantial amount of time submitted by the attorneys in preparing jury instructions and
voir dire questions. BLOUNT had originally submitted a jury demand, but subsequently
proposed to the PETERSON COMPANY that 8LOUNT would be willing {o drop its jury
demand if the case would be tried to the District Court, rather than a magistrate. (Ex. 1).
PETERSON COMPANY had no objection to BLOUNT'S request. Since it was Blount,
Inc. that originally demanded and subsequently dropped its jury demand, PETERSON
COMPANY should nat be forced to pay attorneys fees for any work connected with the
preparation of jury instructions and voir dire questions.

Line items for work connected with the preparation of jury instructions and Voir
dire questions are found in Appendix pages A027, 029, 031, 032, 033, and 034. The
total amount of attorneys’ time charged for the preparation of jury instructions is shown

as $7,020.00.

Z. sy7-APPOTT
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V. OBJECTION TO TRIAL PREPARATION CONDUCTED IN APRIL, 2002

As noted in paragraph 7 of the affidavit of William Harris, the trial of this case was
originally set for March, 2002. However, the delay of this trial was at the direct request
of BLOUNT in order to conduct certain business meetings in China. (Ex. _2).

PETERSON COMPANY, did not object to BLOUNT'S request, and the originatl trial date
was vacated. The Court set a pretrial conference for May 3, 2002.

In the motion in which BLOUNT dropped its jury demand (Ex. 1), the parties also
moved the Court to set a schedule for briefing and a Markman hearing to construe the
patent claims at issue occurs, a period to allow a setllement conference, and laslly, if
still required, a date for a bench trial. This was done in order to facilitate possible
setttement to the case. Furthermore, BLOUNT was fully aware that PETERSON
COMPANY intended to call third party out-of-state withesses that would require
sufficient notice in order to permit them to appear at trial.

Nevertheless, at the pretrial conference on May 3, attorneys for BLOUNT
requested the Court to set the trial for the following Monday, May 6. PETERSON
COMPANY informed the Court of the prior discussions regarding establishment of a
Markman briefing schedule as well as PETERSON COMPANY'S intent to call third party
out-of-stale witnesses that required sufficient notice in order to permit them 1o appear at
trial.

Having reviewed the attachments to Mr. Harris' affidavit, it is now clear that
BLOUNT intended to conduct a trial by ambush when it requested the Court for the May
b, trial date. The Court, having heard the parties positions, set July 29—31‘733 the trial
date, and further set a briefing schedule for claim interpretation, which the parties

5
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followed.

PETERSON COMPANY respectfully submits that it should not be forced to pay
for BLOUNT'S duplicate trial preparation. See Performance Printing Corporation v. The
Upper Deck Company, 1999 WL 643811 (N.D. Tx) and Walton v. Autotrol Corporation, 1998
WL 50459 (N.D. Tx). The amount of time spent by BLOUNT'S attorneys in preparing for
trial in April, 2002 was simply a gamble that it would be successful inits trial by ambush
strategy. That strategy failed, and PETERSON COMPANY should not bear the costs
for this attempt.

The entries for the attorney time spent in preparing for tnal in April, appear in
Appendix pages A0339-042. Total amount of fees charged for this initial trial preparation
time was $23,267.50.

VI OBJECTION TO ATTORNEY’'S FEES SUBMITTED FOR JAMES ORTEGA

Paragraph 9 of Mr. Harris' affidavit states that James Ortega billed 67.5 hours at
$175.00 per hour regarding the present action. Mr. Ortega’s time appears on A013-015
of the Appendix to Mr. Harris' affidavit. Mr. Ortega’'s time was spent virtually exclusively
in reviewing the prosecution history and claim interpretation. No entries for Mr. Ortega's
time were made after September 13, 2001. Shortly after Mr. Ortega ceased working on
the present action, Greg Parker, an attorney of comparable experience, apparently took

over Mr. Ortega’s duties, and bited 492.3 hours on the present action at the same

$175.00 per hour rate.

Mr. Harris' affidavit provides no explanation as to why Mr. Ortega ceased working

on the case in September, 2001, or what overall contribution Mr. Ortega made to the
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representation of BLOUNT in the present action.

PETERSON COMPANY submits that Mr. Ortega’s work in the present case
appears duplicative to that performed by Greg Parker. As such, BLOUNT is not entitled
to collect duplicative fees for work conducted on the case. Under the case law cil_ed in
Section I, supra, PETERSON COMPANY respectfully requests that the fee petition for
Mr. Ortega’s time spent in the present case be denied. The dollar value assigned to Mr
Ortega's fees is $11,880.00.

VII. OBJECTION TO ATTORNEY'S FEES FOR LOCKE, LIDDELL AND SAPP

PETERSON COMPANY objects to the submission of attorney’s fees on behalf of
Locke, Liddell and Sapp regarding its initial representation of BLOUNT Five separate
attorneys are identified as having worked at the Locke, Liddell firm (Plaintiff's Appendix,
P.AD87). An affidavit of Roy Harden, partner at Locke, Liddell and Sapp, was
submitted in support of this claim for fees (Plaintiff' s Appendix, P.A052-53). Virtually all
of the work performed by the Locke, Liddell firm was duplicative of work subsequently
performed by the Hitt, Gaines & Boisbrun firm on behalf of BLOUNT (Plaintiff's
Appendix P.A054-077). Moreover, substantial portions of the invoices submitted are
redacted in the same manner as those submitted by the Hitt, Gaines firm. PETERSON
COMPANY further objects to these redacted invoices for the same reasons sel forth
with respect to the redactions made by the Hitt, Gaines firm identified and discussed
above. PETERSON COMPANY respectfully request that the entire submission of fees

made by the Locke, Liddell and Sapp firm totaling $18,967.50 be denied.

Y
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Vill. OBJECTION TO PHOTO COPYING CHARGES

PETERSON COMPANY objects to the following photocopying charges found on
BLOUNT'S submission:

Date SHIP ID UNITS RATE SLIP VALUE

9/24/01 78753 1 587 .41 587.41
12/31/01 88430 1 7.90 7.90
5/6/02 94685 1 625.27 62527
5/17/02 95344 1 247.33 247.33
7127102 99663 1 182.31 182.31
7/25/02 100655 1 2.48 248
Total: 1,652.70

No identification of what the copies were used for is provided. PETERSON COMPANY
submits that these costs should be denied in their enlirety. Zapata Gulf Marine Corp. v.
Puerto Rico Maritime Shipping Authority 133 F.R.D. 481, 484 - 85 (E.D.La. 1990).

To the extent these exorbitant copy charges were for the production of charts,
models andfor photography, PETERSON COMPANY objects to these as well, since
BLOUNT did not obtain pretrial authorization from the Court for such expenses. Vague
descriptions should not be reimbursed Kohle v. Eastman Kodak Co. 713 F.2d 128, 133
(5" Cir. 1983); J.T. Gibbons, Inc. V. Cranford Fitting Co. 760 F. 2d. 613, 615-16 (5" Cir.
1985).

IX. OBJECTION TO CERTAIN POINTS RAISED IN BLOUNT, INC.’S
MEMORANDUM IN SUPPORT OF ITS PETITION FOR ATTORNEY FEES

For the record, PETERSON COMPANY has no objection to the hourly rates
submitted by the attorneys for Blount, Inc. in its petition for attorney’s fees. PETERSON

COMPANY'S objections to certain times spent are set forth above and will not be
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repeated here.

PETERSON COMPANY submits the following objections to certain points raised
in the BLOUNT memorandum in support of its application for attorney's fees.

First, Plaintiff's memorandum (P.9) refers to the fact that William Harris in the law
firm of Hitt, Gaines & Boisbrun “were hired to represent Golden Blount only three weeks
before the close of discovery.” This is not PETERSON COMPANY'S fault. BLOUNT'S
original firm, Locke, Liddell & Sapp chose not to take the requisite discovery. That was
BLOUNT'S choice. PETERSON COMPANY should not suffer any untoward
consequences for BLOUNT'S failure to prosecule its own case.

Second, BLOUNT, INC.'S memorandum refers to PETERSON COMPANY'S
failure to be "adequately prepared to proceed to trial” (P.10). This statement is untrue
for the reasons cited above with respect to PETERSON COMPANY'S objection to the
duplicative trial efforts expended by Plaintiff' s counsel in an attempt to set up a "trial by
ambush.” In direct contradiction to agreements between the parties regarding asking
the Court to conduct a Markman hearing prior to trial, BLOUNT asked the Court to
instead commence trial immediately. BLOUNT'S atlorneys should not be permitted to
take advantage of their own duplicitous conduct in order to have PETERSON
COMPANY pay for their trial preparation twice.

For these additional reasons, PETERSON COMPANY requests that BLOUNT'S

petition for attorneys’ fees be reduced by the amounts set forth above.

_9-



CONCLUSIONS

For the above-stated reasons, Defendant PETERSON COMPANY respectfully

request that the following fees be denied for the reasons sel forth above:

1. Fees for prior to representation - $7,767.00
2. Fees for redacted entries of attorney’s time - " $63,915.00
3. Fees for jury instructions - $7.020.00
4. Fees for trial preparation in April, 2002 - $23,267.50
5. Fees for James Ortega - $11,880.00
6. Fees for LLocke, Liddell & Sapp - $18,967 .50
7. Costs for Photocopying $1,652.70
Total $134,469.70

Respectfully submitted,

Jerry'R. Selinger &) .

JENKENS &GILCHRIST kb@“"m‘

1445 Ross Avenue ?

Suite 3200

Dallas, Texas 75202

Telephone: (214) 855-4500

Facsimile: (214) 855-4300

ATTORNEY FOR DEFENDANT

ROBERT H. PETERSON

OF COUNSEL

Dean A. Monco
F. William McLaughlin
WOOD, PHILLIPS, KATZ,
CLARK & MORTIMER
500 West Madison Street, Suite 3800
Chicago, lllinois 60661
Telephone: (312) 876-1800
Facsimile: (312) 876-2020
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% 0 IN THE UNITED STATES DISTRICT COURT
& FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

GOLDEN BLOUNT, INC,,
Plaintiff,
Civil Action No.

v.
3-01CV0127-R

ROBERT H. PETERSON CO,,

un unun w»n W W W Wt un

Defendant.

JOINT AGREED TO MOTION
FOR TRIAL BY THE COURT SITTING WITHOUT A JURY

In accordance with F.R.C.P. 39(a)(2), Plaintiff, Golden Blount, Inc. ("Golden Blount"}, by
its attorneys, jointly with Defendant, Robert H. Peterson Co. ("Peterson™), by ils attorneys, move

the Court to withdraw the jury demand made by Golden Blount, and proceed to trail by the Court

s
A

could be conducted much more quickly without a jury and without a massive infusion of
instructions. Accordingly, the parties request the present case be tried by the Court sitting without
a jury.

If the Court graciously allows the withdrawal of the jury demand, thus agreeing io a bench
trial, the parties further move the Court to kindly consent to an agreed to date upon which a series
of related events may occur. Namely, the parties move the Court to set a schedule for briefing and
upon which a Markman Hearing to construe the patent claims at 1ssue occurs, a penod 1o allow a
settlement conference, and 'astly, if still required, a date for a bench tnial. Both parties believe that
such a format substantially reduces the burden placed upon the Court, as well as provides an
environment upon which an agreed to settiement may ultimately occur. We assure the Court we

believe this action to be in the interest of justice, and certainly not for delay.

sitting without a jury. The parties have come to appreciate that the issues are such that the trial l
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OF COUNSEL:

Dean A. Monco

F. William McLaughlin

WOOD, PHILLIPS, VANSANTEN,
CLARK & MORTIMER

500 West Madison Street, Suite 3800

Chicago, Illinois 60661-2511

312/876-1800 (tclephone)

312/876-2020 (facsimile)

Respectfully submitted,

For Plaintiff Gol lount, Inc.

D )

WILLIAM D. HARRIS, .TR
State Bar No. 09109000
CHARLES W. GAINES
State Bar No. 07570580

Hitt Gaines & Boisbrun, P.C.
225 University Plaza

275 West Campbell Road
Richardson, Texas 75080
972/480-8800 (Telephone)
972/480-8865 (Facsimile)

For Defendant Robert H. Peterson Co.

e N Vv

R Selinger
Slale Bar No. 18008250
Jenkens & Gilchrist
1445 Ross Avenue, Suite 3200
Dallas, Texas 75202
214/855-4500 (Telephone)
972/855-4300 (Facsimile)
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. U, LD LIUL T Luun
! /RTHERN DISTRICT OF TEXAS

FILED

IN THE UNITED STATES DISTRICT COURT R
FOR THE NORTHERN DISTRICT OF TEXAS | FEB 2 T 2R
DALLAS DIVISION

! CLERK,U.S.DISTRICT COURT
By

Deputy J

GOLDEN BLOUNT, INC., '
Plaintiff,
Civil Action No.
V.
3-01CV0I27-R
ROBERT H. PETERSON CO.,

Defendant.

N W N W W W U

PLAINTIFF, GOLDEN BLOUNT, INC'S UN-OPPOSED
MOTION FOR 60-DAY CONTINUANCE

For pood cause shown in the accompanying Memo, the Plaintiff moves for a 60-day
continuance, with the concurrence and approval of Defendant, The parties do not seck to change
the pretrial setting this Friday, March 1, 2002, unless the Court should direct to the contrary, nor
should the continuance effect any Markinan hearing which the Court may decide to hold dunng the
60 day period - - the Plaintiff merely requests that the period until trial be extended by 60 days from

the present setting of March 4, 2002,

Respectfully submitted,

For Plaintiff Golden Blount, Inc.

@AMD. s, JR.

State Bar No. 09109000
CHARLES W. GAINES
State Bar No. 07570580
Hitt Gaines & Boisbrun, P.C.
225 University Plaza

275 West Campbell Road
Richardson, Texas 75080
§72/480-8800 (Telephone)
972/480-8865 (Facsimnile)
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CERTIFICATE OF CONFERENCE I

The undersigned hereby certifies that counsel for Plaintuff, Golden Blount, Inc,, has in

good faith has conferred with F. William McLaughlin, counse! for Defendant, in an effort to
resolve the subject of this Moticn. Mr. McLaughlin, attorney for Defendant, graciously does not

object to a bnef continuance. This rootion 1s therefore submitted to the Court for its

determination.

Witham D. Harms, Jr.

a aT APP 0787
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CERTIFICATE OF SERVICE e

I hereby certify that a true copy of the enclosed Plaintiff, Golden Blount, Inc.'s Un-
Opposed Motion For 60-Day Continuance was served on the following counsel of record on
February 27, 2002, by first class mail:

Jerry R, Selinger F. William McLaughlin

Jenkens & Gilchrist Dean A. Monco

1445 Ross Avenue, Suite 3200 Woaod, Phillips, VanSanten, -
Dallas, Texas 75202 Clark & Mortimer

214/855-4500 (Telephone) 500 W. Madison Street, Suite 3800
214/855-4300 (Facsimile) Chicago, IL 60611-2511

312/876-1800 (Telephonc)
312/876-2020 (Facsimile)

William D. Harris, ér. %
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IN THE UNITED STATES DISTRICT COPRT
FOR THE NORTHERN DISTRICT OF T S

DALLAS DIVISION
CLERK, U.S, DISTRICT courT ' j
GOLDEN BLOUNT, INC., § o ‘
: |
Plaintiff, §
§ Civil Action No.
v. §
§ 3-01CV0127-R l
ROBERT H. PETERSON CO., §
§
Defendant. § I

MEMO SUPPORTING PLAINTIFF, GOLDEN BLOUNT, INC'S
UN-OPPOSED MOTION FOR 60-DAY CONTINUANCE

in support of this motion, the {ollowing facts are sef out: I

Facts
I. Mr. Golden Blount is the chief executive officer of Plaintiff, Golden Blount, Inc.

2. Mr. Blount's expected testimony is as the most important testimony for Plaintiff's

case and it 1s essential that he be present for trial.

3. Quiterecently and unexpectedly Mr. Blount has been given the opportunity to further '
his business most substantially. This opportunity requires almost immediate action, including a
rather prolonged trip to China. The trip must be started during the month of March, although the l

exact day is not yet determined.
4, Mr. Blount will return from his trip no later than the end of Apnl.
5. The present rial setting is on the 30 day docket of March 4, 2002.
6. Considering the foregoing, it is most unlikely that Mr. Blount would be able to be

present for trial, and also make his important business trip to China.

Considenng the above, Plaintiff's counsel has conferred with Defendant's counsel, and the
party Defendant graciously does not object to a brief continuance to allow Mr. Blount to make his

important business trip; more specifically, the Defendant and Plaintiff are in agreement for the 60-

b '
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day continuance as requested in the accompanying motion. Mr. Blount has verified this: memo

under oath.

The parties assure the Court that the present motion is being made for the precise purposes

stated, and 1n no way just for delay.

Respectfully submitted,

For Plaintiff Golden Blount; Inc.

WILLIAM D. HARRIS, JR.
State Bar No. (9109000 /
CHARLES W. GAINES
State Bar No. 07570580
Hitt Gaines & Boisbrun, P.C.
225 University Plaza

- 275 West Campbell Road
Richardson, Texas 75080
972/480-8800 (Telephone)
972/480-8865 (Facsimile)

The foregoing is verified and swom to by me this 27th day of February, 2002, before the

undersigned authonty. @' M

Golden Blount

STATE OF TEXAS

COUNTY OF DQ //Q‘S g

On this 27th day of February, 2002, before me, a Notary Public in and for the State
and County aforesaid, personally appeared Golden Blount, known by me to be the person of

the above name who ..gned and sealed the foregoing instrument, and acknowledged the saae
to be his own free act and deed.

Notary Public,
State of Texas

My Commission Expires: __ 2/ ~/(- Zo06

TN HERB L CORPANY I

Notary Public, State of Texas

Lemo supporting un-opposed motion 2 » -
for 60-day continuance 4_‘. =
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

_GOLDEN BLOUNT, INC.,

Plaintiff,

Civil Action No.
v.

3-01CV0127-R
ROBERT H. PETERSON CO.,

Defendant.

WU W W DU

. : - < -

ORDER ON MOTION FOR 60-DAY CONTINUANCE .~ ol
l‘\ :A:’_, \~
-). ‘\,‘ o

On the 27th day of February, 2002 came on for consideration Plaintiff, ijj{]cn Blount, Inc.'s Un-

opposed Motion for 60-Day Continuance, and supporting Memo. The Court, having considered the Motion

RN good faith believed to be in the interest of justice, and most certainly not for delay, is of the opinion that the

Motion should be GRANTED for a 60-day continuance.

The Pretnial Conference scheduled for Friday, March 1, 2002, will still be held.

IT IS SO ORDERED.

SIGNED this the day of , 2002.

UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS

)

and the supporting Memo, and having accepted the representation of the parties that the subject request s in '

i—
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CERTIFICATE OF SERVICE

This certifies that a copy of the foregoing document was served by hand delivery to
counsel for Plaintiff, William D. Hammis, Jr., Hitt Gaines Boisbrun, P.C., 225 University Plaza,
275 West Campbell Road, Richardson, Texas 75080, this 19" day of September, 2002

Bz Gk,

Dallas? 895199 v 1, 52244 00001

-
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INTHE UNITED STATES DISTRICT COURT R
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION Coopp l Y AR
GOLDEN BLOUNT, INC., ; ,_-A._rm\:l’..xfﬁ:ﬁi-lﬂfa{n'm '
Plaintiff, ) T
V. ; Civil Action No.:|m
ROBERT H, PETERSON CO., ;
Defendant. ;

PETERSON COMPANY’S OBJECTION TO
GOLDEN BLOUNT’S MOTION FOR UPDATED DAMAGES

Defendant Robert H. Peterson Co ("“PETERSON CO.") respectully submits this
Memorandum and Opposition to Plaintiff Golden Blount, Inc’s. ("BLOUNT"} Motion for

Updated Damages.

BASIS OF MOTION

On August 22, 2002, Golden BLOUNT forwarded its first written request for
updated sales hgures for PETERSON CO ‘s accused ember flame burner unit
{Plaintiff's Appendix to Motion, Exp. B} On August 26, 2002, PETERSON CO.
forwarded its response to BLOUNT's request, identifying sales figures of the accused
ember flame burner unit for the months of May and June (Ex_ 1). Additionally, Peterson
Company informed BLOUNT that it would provide the sales figures for July 1, 2002,
through the date of judgment, upon the return of the employee in charge of generating
such figures from his vacation. The totat figures for May through August are now
attached herelo as (Ex. 2). BLOUNT'S alternative method to determine damages has

no basis in fact or law. BLOUNT'S alternative method offered cites no case law to

=
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support such a theory since such an argument would be summarily dismissed by the
Court of Appeals for the Federal Circuit. PETERSON CO. has not refused to provide
such information, and in fact, has provided the information that it had regarding sales
promptly.

PETERSON CO.'s August 26, 2002 letter (Ex.1), also informed BLOUNT that it
would seek a reduction of any claim for damages by any returns of its accused ember
flame booster units from PETERSON CO.'s distnbutors.

PETERSON CO. seeks a reduction of any post April 30, 2002, award of
damages by any returns of the accused ember flame booster for the following reasons.
First, PETERSON CO.'s ember flame booster, by itself, does not infringe any claim of
the BLOUNT "159 patent-suit. It is only when the ember flame booster is connected
with a basic G 4 burner that infringement is possible. PETERSON CO. sells to
distributors who then sell the ember flame boosters to retail stores. Itis the retail stores,
not the distributors, that put the ember flame boosters together with the G4 burners.

Second, as a matter of faw, inducement to infringement and contributory
infringement cannot be charged unless there is actual direct infringement. Joy Techs.,
Inc. v. Flakt, Inc., 6 F 3d 770, 28 USPQ2d 1378 (Fed. Cir. 1993). As such, if
PETERSON CO. was able to withdraw its accused ember flame burner unit from the
market prior to any sales to the retail market, no direct infringement has occurred, ana,
therefore, no inducement to infringe or contributory infringement has occurred.
Therefore, Peterson Company’s additionat sales of 322 units must be offsét by the 802

ember flame burner units returned. The net quantity is -480.

dfk._ JgT'-P«pP 079 4“*&"
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Under the Court’s determination of damages set forth in its findings of fact and
conclusion of law dated August 9, 2002, BLOUNT is entitled to no additional damages

and its damage award should be reduced by $56,601.60.

BLOUNT, INC.'S CLAIM FOR PREJUDGMENT AND POST JUDGMENT INTEREST
At the outset, PETERSON CO. asserts that, as a matter of law, BLOUNT is not
entitied to prejudgement interest on any of the enhanced damages or attorney’s fees
awarded by the Court. tn Lam v. Johns Manville Corp. 718 F.2d 1056, 1066 (Fed. Cir.
1983), the Federal Circuit held:
“Prejudgment interest may be assessed by the district court afler damages
have been found. Contrary to Lam’s contention, where, as here, the
damages were increased to punish J-M for its willful infringement,
prejudgment interest cannct be assessed on the increased or punitive
portion of the damage award.”.
The Federal Circuit in Underwater Devices Inc. V. Morrison-Knudson Company
717 F.2d 1380, 1389 (Fed. Cir. 1983), alsc held:
"The appellant further argues that the district court erroneously
awarded prejudgment interest on the punitive or enhanced portion of the
damages. We agree _ . [P] re judgment interest can only be applied to the

primary or actual damage portion and not to the punitive or enhanced
portion.”

PETERSON CO. has no objection to BLOUNT'S analysis regarding its claim of
prejudgment and post judgment interest on actual damages assessed. However,
PETERSON CO. maintains its objection to any award for damages based on its Rule
52(b) motions submitted on August 23, 2002, and its additional motion under Rule
52(b), Federal Rule of Civil Procedure to adjust the award of damages in accordance
with the Court’s findings of fact and conclusions of law, also submitted on August 23,

2002.

3 ~
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CONCLUSIONS

For the above stated reasons, Peterson Company respectfully request that

BLOUNT'S petition for updated damages be modified in accordance with the

disclosures contained herein.

OF COUNSEL
Dean A. Monco

Respectfully submitted,

lﬁ Seling
NS & LCHRIST \‘3
1445 Ross Avenue

Suite 3200

Dallas, Texas 75202
Telephone: (214) 855-4500
Facsimile: (214) 855-4300
ATTORNEY FOR DEFENDANT
ROBERT H. PETERSON

F. William McLaughlin
WQOD, PHILLIPS, KATZ,

CLARK & MORTIMER
500 West Madison Street, Suite 3800
Chicago, lllinocis 60661
Telephone: (312) 876-1800
Facsimile: (312) 876-2020

-
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Woob, PHILLIPS, KATZ, CLARK & MORTIMER

FOUNDED N 11875 .-

ATTORNEYS AT LAW
ZFFREY L CLARK SOMCHAY CHINYAVONC
JEFFERY N FAIRCHILD SWITE 3800 WASHINGTDMN, DO LEGAL ASSISTANT
mﬁl"‘f CE‘E:LE" 500 WEST MADISON STREET 200';““”‘-‘0“ Dcr;;;%;\"’“
MARTINLKATZ CHICACO, ILLINOIS GOGGI-251 (703) 45 0BBD
F HUN FAX (703) AS-0883
DEAN A MOMCO TELEPHONE TELECOPIER
JOHN $ MORTIMER. (312) 876-180G {312) 876-2020
PALIL M ODELL EMAIL
RICHARD 5 PHILLIPS wnto@woodphdlips com
JOEL E SIECEL www woodphillps com
JOHN ) KNG
USA V MUELLER
CHIISTOPHER D WOOD PrD
OF COUNSEL
WALLIAM A VARSANTEN
HARDLD A WILLIAMSON AllgUS[ '26 2002

s

Sent Via Fax

Confirmation Via Mail
Witham D. Haris, ir., Esq.
Hitt, Gaines and Boisbrun, P.C.
P.O. Box 832570

Richardson, Texas 75083

Re: GO]an Blount, Inc. v. Robert H. Peterson Co.

Dear Bill:

In response to your letter of August 22, 2002, we provide the {ollowing sales
information for the months of May and June, 2002:

Product Units Total Sales
EMB-18" 6! $1,443 60

EMB-24" 120 2,962.00
EMB-25" 35 963.80

Total Sales $5,369.40

With respect to the July numbers, the person in charge of the computer programming
at Peterson Company is on vacation. We will forward the July numbers to you by the end
of this week. The August numbers will be provided as soon as they are avallable which will
probably not be until the end of August. Please be advised that Peterson Company has
ceased sales of the accused Ember Flame Booster.

Please be further advised that the Peterson Company fully intends to deduct from any
claim for damages any returns received from its distributors. The Ember Flame Booster
cannot directly infringe any claims of the Blount Patent as a matter of law unless 1t is
connected with a G-4 Burner Unit. Ifthere is no direct infringement, there 1s no inducement

-
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WOOD, PHILLIES. KATZ. CLARK & MORTIMER

Wilham D. Hams Jr, Esq.
August 26, 2002
Page 2

to infringe. Consequently, any returns obtained by the Peterson Company will be deducted
from any sales of units occurring in May-August. We anticipate having figures for total
returns within 21 days. When recetved, those figures will be provided to you.

Sincerely,
s
Dean A. Monco
DAM keh

cc: Leshie Bortz (via fax)
. Willium McLaughlin

. = JT-APP 0795~
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ROBERT H. PETERSON COMPANY

Established in 1949

FACSIMILE

DATE: September 18, 2002
ATTN: Bill McLaughlin
FIRM: Wood Phillips etal
FAX: 312-876-2020

FROM: Tod Corrin

Total N

0. of pages transmitted including this cover sheet: 2

Hi Bill,

Following are the Ember Booster stats since 5/1/02. 1 have included the
returns showing a net negative amount. This is the same method that was
used in reporting previous period statistics, Please let me know if you have
any questions.

Tod

For your info:

Gross

Sales before returns:

5/1/02-9/18/02

EMB-
EMB-

EMB-

Total

Attn:

18 72
24 173
30 77
322
3 Reply Requested

from the desk of...

Tod M. Corrin
Senior ¥lce Presidest

Robert H. Peterson Company
14724 Proclor Ave
City of industry, CA 81746

(626) 369-5085
(626) 3695979

Note: If receiving location does not receive all pages, PLEASE call (626) 369-5085

This fax s being ransmitted from (626) 369-5979
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CERTIFICATE OF SERVICE

This certifies that a copy of the forcgoing docwment was served by hand delivery to
counsel for Plaintiff, William D. Harrts, Jr., Hitt Gaines Boisbrun, P.C., 225 University Plaza,
275 West Campbell Road, Richardson, Texas 75080, this 19% day of September, 2002.
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IN THE UNITED STATES DISTRICT COURT LT
FOR THE NORTHERN DMSTRICT OF TEXAS
DALLAS DIVISION

GOLDEN BLOUNT, INC.,

Plaintiff,

Civil Action No.~
v,

3-01CV0127-R
ROBERT H. PETERSON CO.,

Defendant.

GOLDEN BLOUNT INC.’S RESPONSE TO PETERSON COMPANY’S SECOND
MOTION TO AMEND FINDINGS OF FACT, CONCLUSIONS OF LAW
AND JUDGMENT UNDER RULE 52(h), OR, FOR NEW TRIAL UNDER

RULE 59(a), FEDERAL RULES OF CIVIL PROCEDURE

Plaintiff, Golden Blount, Inc. (hercinafier “Plainuff”) respectfully submits this Response to
Defendant, Robert H. Peterson Company’s (hereinafter “Defendant”) Motion to Amend Findings

of Fact, Conclusions of Law and Judgment Under Rule 52(b), or, for New Trial Under Rule 59(a).

L INTRODUCTION

Defendant, in its memorandum supporting its motion, argued three main points: (i} that the

Court erred by allowing Plaintiff’s witnesses, Mr. Blount and Mr. Hanfl, to testify to the sales of

infringing devices, as both Mr. Blount and Mr. Hanft were not entitled to testify as expert witnesses,

(2) that neither Mr. Blount nor Mr. Hanfi had knowledge of how Defendant marketed and sold its
products, and (3) that absent the testimony of Mr. Blount and Mr. Hanfi, Plaintiff offered nothing
Justifying damages based on lost profits.  Each of Defendant’s arguments lacks significant

foundation. Each of Defendant’s points wiil now be addressed in the order set forth above.

—

b
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A. Point One—Proprietv of Testimony of Mr. Blount and Mr. Hanft - -—

Concerning Defendant’s comments about Mr. Blount and Mr. Hanft not being quahfied to
give testimony, pages 1, 2 and 4 of Defendant’s Memorandum placed emphasis on Mr. Blount and
Mr. Hanft being improperly allowed to serve as expert witnesses. Defendant placed particular
emphasis on the fact that expert reports as provided in Rule 26(2)(B) were not fur}lishcd_by Plaintiff.
Plaintiff’s response is simple. As is evidenced by the clear language of Rule 26(2)(B), no expert
report is required unless the witness in question “is retained or specifically employed to provide
expert testimony in the case or whose duties as an employee of the party regularly involves giving
expert testimony.” See, Fed. R. Civ. P. 26(2)(B). Both Mr. Blount and Mr. Hanft are individuals
who are not so retained or specifically employed and who do not regularly have a duty of giving
expert testimony. Clearly, then, no expert reports are required.

It is not necessary that the opinion of an expert witness be presented in court to establish
information that is the basis for inferring or establishing damages. The testimony ofboth Mr. Blount
and Mr. Hanft docs not purport to be expert testimony, but is factual. Further, the tesumony of both
Mr. Blount and Mr. Hanft does not invade the domain of “scientific, technical, or other specialized
knowledge’ within the scope of Rule 702. See, Fed. R. Civ. P, 702. Indeed, as stated in Rule 701,
the testimony was *‘(a) rationally based on the perception of the witness, (b) helpful to a clear

understanding of the witness” testimony or the determination of a fact in 1ssue, and (c) not based on
scientific, techntcal, or other specialized knowledge within the scope of Rule 702." See,Fed. R. Civ.
p.701.

The damage issue in this case posed a question that was subject to “determination of a fact

in issue.” Only under certain circumstances arc accountants or marketing experts required as

- JT-APP 0805



witnesses. This case did not present such circumstances, nor did these witnesses testify to-subject
matter requiring an expert. Their testimony was based on facts of which they had personal

knowledge, most of which was obtained during their regularly conducted business.

B. Point 2--How Defendant Marketed the Infringing Device

The Defendant in its memorandum, is attempting to convince the Court that Mr. Blount and
Mr. Hanfl lacked sufficient knowledge of how Defendant marketed its products, to cstablish lost
profits. in actuality, this is not the case. The testimony of Plaintiffs third party witness Mr. Hanft
(Transcript, Volume I, page 151, lines 14 thru page 153, line 19) together with that of Defendant’s
witness, Mr. Cornin (Transcript, Volume 11, page 165, lines | thru 12), established at trial that both
the Plaintiff and Defendant market their respective devices through distributors/dealers to the
ultimate customer  The testimony further established that the companics are 1n compelition, both
sclling artificial logs and related fire place equipment, and as the Court knows, their auxiliary ember
bumers are substantially identical.

There was also tesimony by Mr. Hanft that illustrated competition within the business. In
actuality, Mr. Hanft madc a product selection as between competitive products, and discontinued
selling Defendant’s antificial log products a few years ago. The pomnt is that it is obviously a situation
where the parties market in the same way and that it is a competitive market. In addition, M.
Han{U’s testimony, Volume I, page 166, lines 9 thru 13 brings this out:

“I feel that my experiences and 1 do communicate a lot with other
shops, and we all sel] different stuff in Georgia and elsewhere. And

Ieel like their experiences parallel mine. The item is meant as an

initial sales appeal. And there is very little market to go back with
themn.”

—a
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Hanft also testified that he had once handled Defendant’s products, but has since shifted to Plaintiffs

products. (See Attachment A; Transcript, Volume 1, page 151, line 14 thru page 153, line 5)
Concerning Defendant’s testimony by Mr. Comnin that the ember flame booster was sold
extensively as a retrofit, Mr. Corrin indicated on cross-examination that he did not have any numbers
available to quantify how many ember flame boosters were sold as retrofits 1o already puirchased log
and bumer sets, as compared to how many ember tlame boosters were imtially sold with an
accompanying log and burner set. (Transeript, Volume I, page 196, lines 2 thru 1) AsSenior Vice
President, and formerly General Manager of Defendant’s company, it would be thought that Mr.
Corrin possessed the information required to answer the question as to what number of ember flame
boosters are sold as retrofits to already purchased log and burner sets, as compared to what number
of ember flame boosters are sold with an accompanying log and burner set. However, Mr. Corrin

was evasive as to any specific numbers. The Court might consider Mr. Cormin somewhat less than

B
J
r’

credible as a result of his lack of candor in his response to a simple question posed to him at trial.
(See Transcript Volume 11, page 186, line 25, page 188, line 10) This portion of hus testimony 1s
concluded as Attachment B, and is offered merely to show how he avoided simple questions and was

not forthcoming.

From the foregoing it can be said that Defendant’s contention is not sound and that the

findings and conclusions arc appropriate.

C. Point 3--Lost Profits

There is testimony by Mr. Blount that on the order of 95% of the market 1s served by Golden

Blount, Inc. and Peterson. (Transcript, Volume I, page 64, lines 3 thru 7). On the other hand,

-  JT-APP 0807
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Defendant had no testimony to show any other infringement or substitutes by third parties:From the
foregoing, it follows that basically a two company market exists with respect to the subject product.
The Defendant was not able to quantify at all how many of the alleged retrofits actually were
sold, and when asked, Defendant’s witnesses were quite evasive. While the number is suggested by
the undersigned as minimal, surely the Defendant could provide some concrete information if
retrofitting was significant.
Defendant’s officer, Mr. Bortz, testified how the ember booster and G4 burner are intended
to be combined:
“Wedo not - we do not sell the unit with a G4. However, we sell the
unit and the G4, and they are meant to be put together by the
staller.” (Plaintiff’s Tnal Exhibit 25; Bortz Deposition, page 27,
lines 5 thru §).
The third party witness Charlie Hanft, who had been in the fireplace cquipment business for
12 years, testified that he was able to sell the auxiliary burner of Plaintiff and that about 39 out of
40 (1.e., 97.5%) auxiliary burner sales were accompanied by a sale of a log and bumer set. His
testimony on this point is at Volume 1, page 160, lines 8 thru 22, of the trial transcript, and is
reproduced at Attachiment C. This supports the convoy finding. Mr. HanfUs testimony provides
significant information in support of how the patented item is sold with the whole set, and further,

how it essentially facilitates sclling the sct. (See also the preceding citation stated at Attachment C)

I1. CONCILUSION

It is noted that the points Defendant has offered regarding Mr. Blount’s and Mr. Hanft’s

testimony, or any evidence for that matter, is generally up to the discretion of the tnal court, as this

- -
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Court well knows. As this case was being tried to the court, the trial judge had considerable..
discretion as 1o what evidence should be admitted. Aluminum Co. of America v. Sperry Products,
Inc., 285 F.2d 911, 923 (6th Cir. Ohio 1960). The Federal Rules and practice favor admission of
evidence rather than exclusion of evidence if the proffered evidence has any probative value at all.
Jd. Plaintiff believes that Mr. Blount’s and Mr. Hanft’s testimony “was admissible for what 1t
appeared lo be, and therefore, the question was one of weight rather than admissibility.” Jd.

For the above stated reasons, Plaintiff respectfully moves the Court to reject Defendant’s
Motion to Amend Findings of Fact, Conclusions of Law and Judgment Under Rule 52(b), or, for

New Tnal Under Rule 59(a).

Respectiully submitted,
For Plaintiff Golden Blount, Inc.

Q&M by ).

WILLIAM D. HARRIS, IR. /’
State Bar No. 09109000

CHARLES W, GAINES

State Bar No. 07570580

Hitt Gaines & Boisbrun, P.C.

225 University Plaza

275 West Campbell Road

Richardson, Texas 75080

972/480-8800 (Telephone)

972/480-8865 (Facsimile)
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CERTIFICATE OF SERVICE R

Thereby certify that a true copy of the enclosed was served on the following counsel of record

on September 19, 2002, by first class mail and facsimile:

Jerry R. Selinger F. William McLaughlin -

Jenkens & Gilchrist Dean A. Monco

1445 Ross Avenue, Suite 3200 Wood, Phillips, VanSanten,
Dallas, Texas 75202 Clark & Mortimer

214/855-4500 (Telephone) 500 W, Madison Street, Suite 3800
214/855-4300 (Facsimile) Chicago, IL 60611-2511

312/876-1800 (Telephone)
312/876-2020 (Facsimile)

\fiﬂ e

Wi fillﬂ D. Harri;;, Jr.
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151

Q Okayv Approximately 12 years. Who was your major
supplaier of gas logs when you first entered the business?
A Peterson pramerily.
Q Wias there another supplier at the time?
b8 ‘There was another significant cne, which was the Heat
Mentor.
Q But Peterson was one of your suppliers?
A Yes.
0 Are they still your major supplier for gas logs?
A No.
] Okey. Who is your major supplier?
A Golden Blount.

-— % - -
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0 ¥Wny is that? Why cid you go Irom Pelerscn to Golden
Blount?
R ks they were both displayed ior periods, when customers

mzde choices, and the pricing was similar &s well, they made
them on gppearance. And they consistently chose the Golden

Blount log, and I wani to go with what sells.

Q So then if I'm understanding you correctly, the Golden

Blount logs kind of grew in number, &nd the Peterson’'s logs

kind of decreased in number over & perioc of time?

A - Yes.

0 Do you still handle products for Peterson?

A Very few. I can Le specific if you like.

Q But tﬁey do stil) supply with you some of your product;

or you get it indifectly. I guess?

A It's a1l through distributors, Yyes.

Q So from 1991 to the present, then, so you've been
purchasing Peterson products for about 11 to 12 years?
A Yes.

Q Okay. How do you keep up with the products for any

given company from whom you buy products?

A They publish their offerings in 2 new catalog.

Q is there anything else you do?

A Oh, yeah, the shows.

Q Tell us zboutr what do you mean by shows.

A Trade shows. There's a2 national show that I try to make
JT-APP 0813
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every year. Outiside of
been to every one in my
regiongl show that I've
and distributors put on

all.

153

1993 with the birth of my son, I've

time’ in

the business. There's a

seen 2 lot, and there's manulfacturers

smzller

Iy to get o them

rt

shows. I
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I want to stert off talking

a

VOL. II 186

little kit about your

-

—=

== JT-APP 0816

=T



3

11

12

i3

14

15

16

17

18

19

20

21

22

24

25

A Okay.
Q T notice that it's pretiy recent product.
):} No, our computer -- Our new computer system icr the cat

creztes a date on the drawing every time you print it,
whztever date that is. So, for insteance, 1 had this printed
on February 15th of 2002. If I printed it today, that dete
would come up with today's date.

Q I hear exactly what you're saying, but what is the date

of the drawing?

n vou mean the date that it was actually originally drawn?
Q Yes.
A It's not dated 2t the bottom, so I do not know that.

Hormally that would be the approved by and approval date, so

it's not deted on there.

e} You don't know how recent the item is; is that right?
A No.
Q End this is an item that you say that you're supplying

customers to show them how to handle installaticns; 1s that

right?

A Upon their request, yes.

Q and how long have you been doing that?

A Well, it would be just anyone that has requested it. I

don't know how long we've been doing it.

Q it's absolutely after this lawsuit was filed, isn't 1t?

< GraerosT
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A Could be.

Q Not only could it be, but it is, isn't it?

A Ere you answering the guestion or am I?

Q Well, let's both answer it the same way. I say you did

-

1t afver the suit to try to do repeir work.

A i had the -- 1t dreawn by our CAD computer people, and
i'm not sure when that was, but 1t could have been after the
lawsuit, efter Jasnuary of 2001, yes. )

Q Wno made the decision to have such a drawing?

A I did. I had this drawn.






/60

g R Thinkxng bzck over the years in terms of how they were

S sold, if T sold 40 more CEBEs from this dey forward, 39 would
10 go with a log set. -

11 Q Wzit, weit, weit. Hold on. 39 out of 40 would go with
12 logs?

13 A Yes. I'm giving you two and a half percent. Yes. 1In
14 other words, we will retrofit one. We can. We don't even

15 ° promote that.

16 Q Now wzit a minute. So you don't have -— your experience
17 1s that you don't have that many customers coming in and just
18 zsking for the CEBB burner by itself?

18 A No, they'Te coming in shoppang for a gas log,rand when
20 they do that, they'll need a2 gas log 2s well. 5o that's one
21 of the reasons why that happens. They go with the front
22 burner.

-
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IN THE UNITED STATES DISTRICT COURT ST
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GOLDEN BLOUNT, INC., §
§
Plaintiff, § .
§ Civil Action No.
\ §
§ 3-0ICV0O127-R
ROBERT H. PETERSON CO., 8§
§
Defendant. §

GOLDEN BLOUNT INC.’S RESPONSE TO PETERSON COMPANY’S FIRST
MOTION TO AMEND FINDINGS OF FACT, CONCLUSIONS OF LAW
AND JUDGMENT IN ACCORDANCE WITH RULE 52(b)
FEDERAL RULES OF CIVIL PROCEDURE
Plaintiff, Golden Blouny, Inc. (heremafter “Plainti 1) respectfully submits this Response to

Peterson Company’s (heremafter “Defendant™) Motion to Amend Findings of Fact, Conclusions of

Law and Judgment Under Rule 52(b) Federal Rules of Civil Procedure.

The Plaintiff agrees with Defendant on this matter. The calculation of damages inadvertently
included a period before the stipulated date of the letter which was found o constitute notice of
infringement. When Plaintiff asked for sales of the Ember Flame Booster, they were fumished by
Defendant starting with November 23, 1999 Along with all of the salcs after notice, the pre-notice

sales were inadvertently included. Neither party noticed this pre-notice inclusion at trial.

b
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Plaintiff does not object to correction on the present matter. Accordingly, Plaintiffa"é;e;éL'tixat
Defendant is entitled to a reduction of the calculated damages using the formula set forth by

Defendant, as shown below:
288 (units) x $117.92 (profit margin) x 3 (triple damages) = $101,882.88

Accordingly, the damages Plaintiff is entitled to under paragraphs 9 & 10 of the Court’s
Conclusions of Law should be reduced from $1,305,021 t0 $1,203,138.12. Plaintiff, of course, leaves

it in the hands of the Court as to how this correction should be made.

Respectfully submitted,
For Plaintiff Golden Blount, Inc.

7/
WILLIAM D. HA ,
State Bar No. 09105000
CHARLES W. GAINES
State Bar No. 07570580
Hitt Gaines & Boisbrun, P.C.
225 University Plaza
275 West Campbell Road
Richardson, Texas 75080
972/480-8800 (Telephone)
972/480-8865 (Facsimile)




CERTIFICATE OF SERVICE

[ hereby certify that a true copy of the enclosed was served on the following counsel of record

on September 23, 2002, by first class mail and facsimile:

Jerry R. Selinger

Jenkens & Gilchrist

1445 Ross Avenue, Suite 3200
Dallas, Texas 75202
214/855-4500 (Telephone)
214/855-4300 (Facsimile)

F. William McLaughlin

Dean A. Monco

Wood, Phillips, VanSanten,

Clark & Mortimer

500 W. Madison Street, Suite 3800
Chicago, IL 60611-2511
312/876-1800 (Telephone)
312/876-2020 (Facsimile)

\_’\’il]iam D. Harns, Jr!
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IN THE UNITED STATES DISTRICT COURT
FORTHE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GOLDEN BLOUNT, INC., §
§
Plaintiff, § N
§ Civil Action No.
v §
§ 3-01CVO0127-R
ROBERT H. PETERSON CO., §
§
Defendant. §

PLAINTIFF GOLDEN BLOUNT, INC.’S REPLY TO DEFENDANT PETERSON
COMPANY’S OBJECTION TO GOLDEN BLOUNT INC.’S MOTION FOR
UPDATED DAMAGES

Plamntiff Golden Blount, Inc. (“PlaintifT”) respectfully submits this Reply to Defendant Robert
H. Peterson Co s (“Defendant’s™) Objection to Golden Blount, Inc.’s Motion for Updated Damages.
The Plaintff will address each of the points advanced in the Defendant’s response, i the following
order: Updated Sales Figures from May 1, 2002 Through September 18, 2002: Reduction of Damage

Award Due to Returned Units; and, Pre and Post-Judgment Interest.

1. Updated Sales Fipures

Defendant, in its response of September 19, 2002, provided updated sales figures for the time
period from May 1, 2002, through September 18, 2002, for its infringing cmber flame burner unit.
As the Defendant has provided the Plaintiff, as well as this Court, the updated figures for the sale of

the infringing ember flame bumer unit through September 18, 2002, there is no need for this Court

JT-APP 0824
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Plaintiff’s onginal motion.

The updated sales figures, which were represented to this Court as amounting to 322 units,
increase the total number of infringing ember flame bumer units from 3,689 to 3,723, which also
takes into account the agreed to subtraction of 288 units prior to the Defendant n;ceiving the notice
letter. The Plaintiff, accordingly, requests this Court to increase the damage amount awarded in its
Findings of Fact and Conclusions of Law to account for these additional 322 units. Thus, the
amended lost profit damage amount should be $439,016, before triple damages and attorneys’ fees.

(See, Plaintiff’s Exhibit 1).

1IL. Reduction of PDamage Award Due to Returned Units

This Court in its Findings of Fact and Conclusions of Law entered on August 9, 2002, found
the Defendant to have literally, as well as through inducement and contributory mfringement,
infringed the “apparatus™ claims of U.S. Patent No. 5,988,159 (“the ‘159 Patent”). The Court also
found that the Defendant’s acts constituted willful infringement, and accordingly awarded triple
damages. Now, the Defendant comes before this Court asking for relief in the form of a reduction
of damages due to the return of 802 ember flame burner units, even though the sale of those 802
ember flame burner units constituted a willful disregard of the Plaintiff’s federally protected property
rights. For the reasons set forth infra, the Plaintiff submits that such a reduction is improper.

In its response, the Defendant argues to this Court that its sale of the ember flame bumer, by
itself, does not infringe any claim of the Plaintiffs patent, since direct infringement only occurs when

the ember flame burner is connected with a basic G4 bumer system. Further, the Defendant argues

-

. = JT-APP 0825



charged unless there 1s actual direct infringement. See the Defendant’s Motion, p. 2,93 (citing Joy
Technologies, Inc. v. Flakt, Inc.,6 F.3d 770, 28 U.S.P.Q).2d 1378 (Fed. Cir. 1993)). Because the
Defendant was allegedly able to withdraw a number of its infringing ember flame burners that it had
already sold to its distributors brior to their actual direct infringement, the Dcfc.ndantAargucs that 1t
cannot be liable for induced infringement or contributory infringement regarding those allegedly
‘.;vithdrawn ember flame bumers. In essence, what the Defendant is attempting to persuade this Court,
is that they can un-infringe the * 159 Patent by simply withdrawing from the market the offending units
that had alrcady been sold to Defendant’s distributors.

Accordingly, the Defendant’s argument rests solely on the Federal Circuit’s decision in Joy
Technologies. 'The newly argued line of precedent set forth in Joy Technologies 1s clearly
distinguishable from the facts presented n this case. Joy Technologics was concemed with
infringement of only method claims, which are not present in this case. In Joy Technologies, the
accused infringer was making an apparatus that could be used to infringe the method claim. In
finding that no dircct infringement had taken place, the Court stated that when a patent contains only
method claims, such claims are directly infringed only when the process is performed. Joy
Technologies, 6 F.3d at 773. Since the process had not been performed, there was no direct
infringement, and thus no induced or contributory infringement. The present case suffers from no
such bifurcation. To the contrary, only apparatus claims are present, and this Court has found that
there were well over 3,000 individual instances of direct infringement, and that the Defendant had

induced or contributorily infringed as well.

- e
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S Even if the law advanced in Joy Technologies was applicable, the Defendant has
mischaracterized its holding. The Defendant is attempting to convince the Court that Joy
Technologies stands for the fact that each act of induced or contributory infringement requires a
corresponding actual infringement. In other words, the Defendant is attempting to convince the
Court that every induced sale must culminate in an actual direct infringement, for t};erc tovbe induced
infringement or contributory infringement.

This simply is not the holding in Joy Technologies. Further, the court in Joy Technologies
never discussed that a one to one relationship need exist. In fact, Joy Technologies seems to suggest
only an act of infringement is necessary to impose liability for induced or contributory infringement.
Joy Technologies recites:

[a]ithough not direct infringement under section 271(a), a party’s acts
in connection with selling equipment may, however, constitute active
inducement of infringement or contributory infringement of amethod
claim under 35 U.S.C. Section 271(b) and (c). Liability for either
active inducement or infringement or for contributory infringement s
dependent upon the existence of direct infringement . . . Thus, either
form of “dependent infringement cannot occur without an act of direct
infringement.

Joy Technologies, 6 I'.3d at 1382 (emphasts added).

Inthe prcsgnt case, not only did an act of direct and willful infringement occur, but this Court
found well over 3,000 individual acts of direct and willful infringement. Recent Federal Circuit
opinions also support the proposition that only an act of direct infringement is necessary to establish
liability for induced or contributory infringement. For example, in Epcon Gas Sys., Inc. v. Bauer
Compressors, Inc.,279 F.3d 1022, 1033, 61 U.S.P.Q.2d 1470 (Fed. Cir. 2002), the Federal Circuit
held that “it is well settled that there can be no inducement of infringement without direct

infringement by some party.” (Emphasis added). Peterson has extensively infrninged, and should not

——
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be heard to say that any more infringement is necessary to hold them liable for their inducément and
contributory infringement.

In summary, the Defendant committed willful nfringement of anumber of claims in the 159
Patent. Only now that the Defendant has been found liable for willful infringement of the *159 Patent,
doces the Defendant atternpt to recall 802 previously sold and shipped infringing ;rxlbcr burner units
from its vendors, and only then, in an attempt to reduce the lost profit damages it must pay. The
Defendant has, however, provided no relevant case law on point supporting its position as to the
returned units. Joy Technologics clearly only apphies to method claims, and not apparatus claims as
exist in the ‘159 Patent.

Nonetheless, evenif oy Technologies were relevant, it stands for a different holding than the
Defendant argues. In contrast to that asserted by the Defendant, Joy Technologics, as well as other

case law, require that only a single act of direct infringement is needed to find induced infringement

or contributory infringement. Accordingly, afier a single act of dircct infringement is established,

cach act of inducement then stands by itself. Clearly then, this Court’s finding of greater than 3,000
acts of dircctinfringement, supports Plaintiff’s claim to the 802 acts of inducement and contributory
infringement. Consequently, Defendant is liable to Plaintiff for the 802 acts of induced infringement.

[n the absence of case law to the contrary, which appcars to be the case here, the courts are
in agreement that any uncertainty as to damages from infringement should be resolved in favor of the
patent owner. H B. Fuller Co. v. National Starch and Chemical Corp., 689 F.Supp 923, 948, /
U.S.P.Q.2d 1753, 1772 (D. Minn. 1988). Here, if any uncertainty were to exist in the mind of this

Courtas to damages, this Court should rule in favor of the Plaintiffand refuse to sublract the retumed



802 infringing units from that set forth in the Findings of Fact and Conclusions of Law rendered on™

August 9, 2002.

I11. Pre and Post-Judgment Inferest

The Plaintiff shall not seck this Court to award prejudgment interest on an); of thc. cnhanced
damages or attorneys’ fecs awarded. Further, the Defendant explicitly concedes prejudgment interest
on the actual damages assessed. (See, Defendants Objection to Plaintiff's Motion for Updated
Damages, p.3, §4). Accordingly, the prejudgment interest issue is settled between the parties.
Hence, this Court should award the Plaintiff prejudgment interest on the actual damage amount set
forth in Section A above, for the time period from December 16, 1999, to July 31, 2002, using the
highest lawful rate.

Nevertheless, the Plaintiff is here seeking an award of post-judgment interest on all of the
actual damages, as well as on any enhanced damages and attorneys’ fees awarded. It appears that
the Defendant docs not contest post-judgment interest on the actual damages, nor the enhanced
damages or attorneys’ fecs awarded. For example, the Defendant explicitly concedes post-judgment
interest on the actual damages assessed.  (See, Defendants Objection to Plamntiff’s Motion for
Updated Damages, p.3, §4). While the Defendant does not explicitly concede post-judgment interest
on the enhanced damages and attorneys’ fees awarded, the Defendant makes no objection to the
Plaintiff’s request for such post-judgment interest. Further, the Defendant fails to provide this Court

any case law supporting a position of not providing post-judgment interest on the enhanced damages

or attorneys’ fees awarded.
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Hence, this Court should also award the Plaintiff post-judgment interest on the actual dmr-\agc
amount sct forth in Section I above, as well as post-judgment interest on any enhanced damages and
attorneys’ fees. Accrual of the post-judgement interest should commence on the date that this Court
determined the Plaintiff’s entitlement to such fees, 1.c., August 9, 2002. Additionz_il]y, the post-

judgement interest should be calculated at the highest lawful rate available.
Respectfully submiited,

For Plamntiff Golden Blount, Inc.

W IAM D. HARRIS, JR. / o

State Bar No. 09109000
CHARLES W. GAINES
State Bar No. 07570580

Hitt Gamnes & Boisbrun, P.C.
225 University Plaza

275 West Campbell Road
Richardson, Texas 75080
072/480-8800 (Telephone)
972/480-8865 (Facsimulc)
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CERTIFICATE OF SERVICE R

I hereby certify that a true copy of the enclosed Plaintiff, Golden Blount, Inc.'s Reply to
Defendant, Peterson Company’s Objection to Golden Blount Inc.’s Motion for Updated Damages
was served on the following counsel of record on October 4, 2002, by hand delivery and Express Mail

as indicated below:

Jerry R. Selinger (Hand delivery) Dean A. Monco (Express Mail)
Jenkens & Gilchrist F_ William McLaughlin

1445 Ross Avenue, Suite 3200 Woaod, Phillips, VanSanten,
Dallas, Texas 75202 Clark & Mortimer

214/855-4500 (Telephone) 500 W. Madison Street, Suite 3800
214/855-4300 (Facsimile) Chicago, IL 60611-2511

312/876-1800 (Telephone)
312/876-2020 (Facsimile)

William D. Harrs, Jr.
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IN THE UNITED STATES DISTRICT COURT L
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
GOLDEN BLOUNT, INC., §
§
Plaintiff, §
§ Civil Action No.
V. §
§ 3-01CVO127-R
ROBERT H. PETERSON CO., §
§
Defendant. §

ORDER ON MOTION TO INCLUDE UPDATED DAMAGES
AND PRE AND POST JUDGMENT INTEREST

Oun this day of October 2002 came on for consideration Plaintiff, Golden Blount, Inc's
Motion to Include Updated Damages and Pre and Post Judgment Interest. The Court, having considered the
maotion, 15 of the opinion:

1} The number of units that damages are assessed are based upon the 3,689 units originally sold,
minus the 288 units that were agreed to be subtracted, plus the 322 units sold between May 1, 2002 and
September 18,2002, without any correction for the 802 units that Defendant had alrcady sold to its distributors
and were subsequently returned at Defendant’s request.

2) ‘That Plaintiff is entitled to prejudgment interest on the actual damages from December 16,
1999 through July 31, 2002, and post-judgment interest on the actual damages, as well as enhanced damages
and attorneys’ fees, both of which are calculated using the highest lawful rate.

IT IS SO ORDERED.

SIGNED this the day of 2002.

v

UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS

IL



IN THE UNITED STATES DISTRICT COURT R
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GOLDEN BLOUNT, INC., §
§
Plaintiff, §
§ Civil Action No.
v §
§ 3-01CV0127-R
ROBERT H. PETERSON CO., §
§
Defendant. §

PLAINTIFF GOLDEN BLOUNT, INC.’S REPLY TO DEFENDANT PETERSON
COMPANY’S OBJECTION TO GOLDEN BLOUNT INC.’S CLAIM FOR
ATTORNEYS’ FEES

The Plaintiff Golden Blount, Inc. (“Plaintiff”") respectfully subrmits this Reply to the Defendant

Robert H. Peterson Co.’s (“Defendant’s”) Objection to Golden Blount, Inc.’s Claim for Attomeys’

Fees.

L INTRODUCTION

This Court in its Findings of Fact and Conclusions of Law entered on August 9, 2002, found
the Defendant to have willfully infringed one or more claims of U.S. Patent Na. 5,988,159 (“the “159
Patent”). This Court also found that the facts of the present case met those of an exceptional case,
and in turn awarded the Plaintiff enhanced damages and attorneys’ fees. The Plantiff's claim for
attorneys’ fees, and thereafter the Defendant’s objection to that claim, form the basis of this reply.

Presently, the Defendant comes before this Court asking that the Plaintiff"s attorneys’ fees be
limited in amount, as well as type. The Court is well aware, however, that it was the Defendant’s
willful infringement of the ‘159 Patent from December 16, 1999, through August 1, 2002 that
mitiated all of such attorneys’ fees. Only now that the Defendant has ultimately been found liable for

willful infringement and required to pay the Plaintiff’s attorneys’ fees, does the Defendant come

-
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before this Court requesting relief in the form of a finding that the Plaintiff’s attorneys’ fees are
unjustified and unreasonable. Unquestionably, however, but for the Defendant’s willful disregard for
the Plaintiff’s property rights, neither party would be here consuming this Court’s valuable time.
As will be clearly shown in the text contained within each of the categones 1dentified below,
the Plaintiff’s claims for attorneys’ fees are neither unjustified nor unreasonable, and therefore, should

be upheld.

II. OBJECTION TO FEES PRIOR TO REPRESENTATION OF THE PLAINTIFF
GOLDEN BLOUNT

The Defendant initially argues to this Court that a substantial amount of attorney time was
spent on the Golden Blount, Inc. matter prior to William D. Harris, Jr. becoming lead counsel on the
case. Specifically, the Defendant points to the fact that Mr. Harris, in his affidavit filed with the claim
for attorneys’ fees, asserted that he was lead counsel on the case only three weeks prior to the close
of discovery. Accordingly, the Defendant suggests that any attorney time spent by Mr. Harris or the
firm of Hitt, Gaines & Boisbrun prior to August 24, 2001, is unjustified.

The Defendant is correct that Mr. Harris was only retained by the Plaintiff as “lead” counsel
three weeks prior to the close of discovery. However, the record indicates that Mr. Hams and the
firm of Hitt Gaines & Boisbrun were acting as attorneys on behalf of the Plaintiff as early as August
0,2001. For mstance, the entries highlighted in the Plaintiff’s Exhibit 1 clearly establish Mr. Harris®
role (as well as an entry for attorney Charles W. Gaines of Hitt, Gaines & Boisbrun) as an attorney
for the Plaintiff at this time. (See, Appendix in support of the Plaintiff’s Application for Atiorneys’
Fees filed on August 23, 2002, pages A012 and A013, reproduced herein as Exhibit 1).

Clearly, each of the slip values highlighted in Exhibit 1 are in furtherance of the Plaintiff’s
case, and not just unjustified entries. Interestingly enough, many of the time entries were tied to
negotiations, as well as phone conferences, with the Defendant’s counsel, most likely of which were
with the Defendant’s attorney F. William McLaughlin. Nonetheless, each of the time entries listed
abové, including that of drafting the contingency agreement, was absolutely in furtherance of the
Plaintiff’s case, and therefore, justified and reasonable. Again, if the Defendant had not willfully

infringed the '159 Patent, the attomneys for the Plaintiff would never had billed any time to the matter.

‘ ‘
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L. OBJECTIONTO FEES REQUESTED FOR SERVICES WHICH ARE REDACTED

The Defendant argues that the Plainuff 1s not permitted to submit redacted versions of
attorneys’ time, as the redacted versions do not provide the Defendant the opportunity to object to
inappropnate claims for fees. The Defendant further argues that the “reasonableness” of the
Plaintiff’s claim for attorney fees cannot be determined if entries are partially or totally redacted.

From the outset it should be noted that the Plamtiff’s counsel contacted the Defendant’s
counscl in good faith on September 23, 2002, offering to send to Defendant a fully unredacted set
of documents withattorneys’ time, in return for an agreement that the attorney-client privilege would
be retained with respect to those previously redacted portions. The next day (September 24, 2002),
the Defendant’s counsel declined the Plaintiff’s offer, citing no more than an unwillingness to enter
into the attorney-client privilege agreement.

The Plamtiff maintains its offer to the Defendant, ag well as this Court, that it is very willing
to enter into a confidentiality agreement regarding attomey-clicat privilege, such that the Defendant
would have a reasonable opportunity to review those redacted entries for reasonableness. If the
Defendant, however, were actually concerned with having a reasonable opportunity to review those
redacted entries for reasonableness, as compared to globally reducing the damages caused by their
willful infringement, the Defendant would accept the Plaintiff's offer. Nevertheless, the Defendant
appears Lo be attempting to bootstrap their actual intent of globally reducing damages, to the lack of
opportunity to review the redacted entries.

The Defendant offers case law from the District Court for the Eastern District of Virginia in
support of its point that a party seeking attomeys’ fees 1s not permitted to submit a redacted version
of such claims to the court. In that Eastern District decision, the court limited the Plaintiffs’ award
to that portion that represented the work of three Iead counsel, because the Plaintiffs’ counsel
submitted redacted recor¥s in support of the petition, making it impossible for the court to determine
what work was actually done by whom. Suntiger v. Scientific Research Funding Group, 9 F Supp
2d 601 (1998 E.D. Va.).

The facts of Suntiger are casily distinguished from the facts athand. The Plaintiff’s attorneys
m Suntiger, as compared to the Plaintiff’s attorneys in this matter, did not offer unredacted versions

of the attorneys’ time, just to have the Defendant’s counsel reject them. The Defendant’s opportunity
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to review the unredacted portions of the Plaintiff’s time entries rests solely within its own®hands™

S
iy

Further in contrast to Sunziger, it 1s possible for this Court to determine what work was actually done.
Forexample, the Plaintiff intends to file under seal for in camerareview by this Court the time entries
without any redaction so that the Court, at the Court’s election, may have the opportunity to

determine what work was actually done and by whom.

IV.  OBJECTION TO FEES FOR PREPARATION OF JURY INSTRUCTIONS

The Defendant argues that any attorneys’ fees related to the preparation of jury instructions
and voir dire questions are improper, as the Plaintiff was the party to initially request and
subsequently drop its jury demand. The Defendant is correct that the Plaintiff was the party who
onginally filed the jury demand requesting a trial by jury. In fact, it was the Plaintiff’s first set of
counsel, Locke Liddell & Sapp, who originally requested the trial by jury in its original complaint.

However, even though the Plaintiff was the party who initially requested a trial by jury, the
Plaintiff alone, could not then expect to request and obtain a trial by the Court sitting without the
jury. The law is well settled that both parties must agree to withdraw the jury demand, and but for
a joint agreement between the parties, a jury trial would stand. Accordingly, as the first tral setting
was approaching in muid March, and the parties had not reached an agreement concerning
withdrawing the jury charge, both parties were obligated under their duty to their respective clients
to prepare jury mstructions. Actually, it was not until both parties had completed their jury
instructions and had already filed them with this Court in accordance with the initial scheduling order,
that they agreed “that the trial could be conducted much more quickly without a jury and without a
massive infusion of instructions.” (See, Ex. 1 in Peterson Company's Objections to Plaintiff's Claim
for Attorneys' Fees, which is reproduced herein as Exhibit 2 for convenience). In fact, the jury
instructions were filed with the Court on February 20, 2002, and the parties agreed to withdraw the
Jury demand on February 27, 2002. Accordingly, the Plaintiff’s preparation of the jury instructions
and vorr dire were neither unjustified nor unreasonable.

Further, even if the jury instructions and voir dire questions were only prepared as 5 result of
the Plaintiff filing the jury demand with the oniginal complaint, the research and preparation

undertaken in furtherance of them, was quite valuable in drafting the Findings of Fact and

1
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Conclusions of Law submitted to this Court at a later time. Thus, whether the time spent’was in
furtherance of the jury instructions or the Findings of Fact and Conclusions of Law, it would have

been undcrtaken either way. The Plaintiff’s time entries for the jury instructions and voir dire, are

thercfore, justified and reasonable.

V. OBJECTION TO TRIAL PREPARATION CONDUCTED IN APRIL 2002

The Defendant argues a number of points in *his section, cach of which are advanced in an
effort to reduce any attorneys’ fees that accumulated by the Plaintiff in the month of April 2002 in
furtherance of trial. Foremost, the Defendant suggests that the Plaintiff’s counsel attempted to
“ambush” the Defendant when it appeared at the pretrial conference on May 3, 2002, already
prepared for trial. It appears the Defendant is arguing that the parties had agreed to come to the
pretrial conference unprepared for trial,

This 1s simply not the case. Actually, this Court’s judicial clerk inforined the Plaintiff’s
counsel that the parties must be prepared for trial any time throughout the four-weck docket
beginning Monday, May 6,2002. This Court’s judicial clerk further informed the Plaintiff’s counsel
that the Courts judicial calendar supported a three-day trial setting beginning on Monday, May 6,
2002. Accordingly, the Plaintiff’s counsel attended the fipal pretrial conference on Friday, May 3,
2002, informing this Court that Plaintiff was prepared for tnal.

In actuality, it was the Defendant’s counsel that informed this Court that they were not
prepared for trial (as required by this Court’s final scheduling order), as they would be unable to get
their third party out-of-state witnesses to Dallas in time for trial the following Monday. If any
duplicitive trial preparation did exist, which the Plaintiff argues did not, it was only as a result of the
Defendant’s counsel not being prepared for trial on Monday, May 6, 2002, as the final scheduling
order rendered on February 27, 2002, required.

The Defendant also implies that there was a clearunderstanding between the parties regarding
whether the trial would proceed the first week of May. This is also not accurate, At best, there was
confusion between the parties about the trial setting. The Plaintiffs counsel, howcvcr; chose to be
prepared, rather than nsk the client’s interest in being unprepared. In fact, even though the Plaintifl

also had out of town witnesses, the Plaintiff prepared the witnesses to appear at tnal the following
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Monday, if the Court so ruled. In any cvent, the Plaintiff’s counsel’s time and effort spenfprépéﬁ;é
for tnal on May 6, 2002, was reasonable.

Notwithstanding the timing of the Plaintiff”s trial preparation, the trial preparation conducted
in preparation for the May 2002 trial setting was not duplicitive. Actually, the time and effort
expended on the part of the Plaintiff's counsel in preparation of the May 2002 trial setting, represents
that much less time that had to be spent on the part of the Plaintiffs counsel in prepafation -ofthc July
2002 trial setting. This is supported by the relatively small amount of attorney time spent on this case
by the Plaintiff’s counsel in the first part of July 2002. (See, Appendix in support of the Plaintiff’s
Apphication for Attorneys’ Fees filed on August 23, 2002, pages A047 and A048, reproduced herein
as Exhibit 3).

In addition, the Defendant has also suggested to this Court that the tnial of the case was
originally set for March 2002, but that the Plaintiff’s counsel requested a 60-day continuation so that
Mr. Golden Blount could attend an important business meeting 11 Chma. The Defendant’s contend
that any trial preparation for the March 2002 trial setting was for naught. Because the Plaintiff
requested the continuation, the Defendant suggests that it should not have to pay for the trial
preparation.

As discussed above, none of the trial preparation, whether it is for the March, May or July
tnal setting, was duplicitive. As this Court is well aware, conducting a patent trial from start to finish
1s an expensive proposition. (See Appendix in support of the Plaintiff’s Application for Attorneys’
Fees filed on August 23, 2002, pages A001 thru AQ11, reproduced herein as Exhibit 4 for
convenience). However, but for the Defendant’s willful infringement, the Plaintiff would not have

been required to spend any monices on attorneys’ fees.

VI.  OBJECTION TO ATTORNEYS® FEES SUBMITTED FOR JAMES ORTEGA

The Defendant erroneously suggests to this Court that the efforts expended by the Plaintiff’s
attorney Mr. James Ortega are duplicitive of the efforts expended by the Plaintiff’s attorney Mr. Greg
Parker. Such is clearly not the case. Mr. Ortega and Mr. Parker were involved in very different

aspects of the tral preparation. For example, Mr. Ortega was originally tasked with providing a
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detailed review and synopsis of the prosecution history. As reflected by the time sheets1his is the
only time Mr. Ortega spent on the matter.

Contrary to the Defendant’s assertions, Mr. Parker never duplicated Mr. Ortega’s efforts with
respect to the prosecution history. However, Mr. Parker did use Mr. Ortega’s analysis to prepare
various trial exhibits. Furthermore, Mr. Ortega’s review and synopsis of the prosecution history was
time and time again used by other of the Plaintiff’s counsel, including Mr. William D Harris, Ir. and
Mr. Charles W. Gaines. Never once did any of the Plaintiff’s other counsel duplicate Mr. Ortega’s
efforts.

The Plaintiff”s reasons for failing to use Mr. Ortega in furtherance of any other aspects of the
lawsuit, are trrelevant. Accordingly, the removal of any attorney’s fees associated with the efforts

of Mr. Ortega, i1s improper.

VII. OBJECTION TO ATTORNEYS’ FEES FOR LOCKE, LIDDELIL, & SAPP

The Defendant further attemnpts to persuade this Court that any and all fees associated with
the firm of Locke, Liddell & Sapp should be disallowed, as such efforts were duplicated by the firm
of Hitt, Ganes & Boisbrun. Clearly, each of the firms represented the Plaintiff during a different
phase of the suit. For example, the firm of Locke, Liddell & Sapp was involved in drafting and filing
the complaint, as well as many of the initial aspects related to preparing, filing and responding to
discovery. In contrast, the firm of Hitt, Gaines & Boisbrun, was involved tn all of the aspects of
preparing and conducting the trial, but was not involved with drafting and filing the complaint and
only involved during the discovery to a hmited extent. Accordingly, each of the firms played an
important role in obtaining the decision that this Court provided the Plaintiff, however, each at
different stapes of the lawsuit. More important, their respective efforts were not duplicitive to any
substantial extent. The fees accumulated through the time spent by the attorneys of Locke, Liddell

& Sapp should, thercfore, not be denied.

VIII. OBJECTION TO PHOTO COPYING CHARGES

The Defendant is attempting to persuade this Court that a number of the photocopying

charges submitted by the Plaintiff are excessive. Specifically, the Defendant objects to six separate
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nstances where coptes were made, stating that each of them is excessive. Justification foreachrof-

the copying charge instances complained of by the Defendant, 1s established in the Plaintiff’s Exhibit
5.

As established in the Plaintiff’s Exhibit 5, none of the photocopying charges complained of
by the Defendant are excessive nor unreasonable. Further, as none of these copy charges were for
the production of charts, models and/or photography, the Kohle case that the Defendant relies upon
does not apply. Accordingly, as these six instances are the only photocopying charges that the
Defendant takes issue with, and the Plaintiff has supplied an accurate and detailed justification for

each, the Defendant’s objection is not sound.

IX. OBJECTION TO CERTAIN POINTS RAISED IN BLOUNT, INC.S
MEMORANDUM IN SUPPORT OF ITS PETITION FOR ATTORNEYS’ FEES

Atthe end ofits briefthe Defendant submitted various immaterial objections to certain points
raised in the Plaintiff's Memorandum in Support for its Application for Attorneys’ Fees. Because
these immaterial objections form a part of the Defendant’s other arguments, the Plaintiff is going to
forego a written response in an effort to save this Court the time and effort required to read such a
written response. If, however, something is included within this section that this Court deems
relevant, the Plaintiff believes that it has already addressed it in onc of the eight sections discussed

above.

X. CONCLUSION

In view of the foregoing, the Plaintiff’s attomeys” fees are reasonable. Accordingly, the

Plaintiff ts entitled to collect those fecs as determined by this Court. Equity particularly demands
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payment of these fees in view of the Defendant’s willful conduct, as was found by this Coiirt.

Respectfully submitted,

For the Plaintiff Golden Blount, Inc.

WILLIAM D. HARRIS, JR.
State Bar No. 09109000
CHARLES W. GAINLS
State Bar No. 07570580

Hitt Gaines & Boisbrun, P.C.
225 University Plaza

275 West Campbell Road
Richardson, Texas 75080
972/480-8800 (Telephone)
972/480-8865 (Facsimile)

——
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8r22/02 HITT GAINES & BOISBRUN, P.C.

10:34 AM Slip Listing

Page

1

Selection Criteria

Clienl (hand select) Incude: BLNT-0001LT
Slip.Classification  Open

Slip.Date. Earliest - Latest
.Stip.Transaction Ty 1-1

Rate Info - identifies rate source and level

Slip Value

2.50 350.00 875.00

Slip 1D Altomey Units Rate
Dates and Time Activity DNB Time Rate Info
Posting Slalus Client Est. Time  Bill Status
Description File Variance

77992 TIME WOH
8/6/01 Misc 0.00 T@1
WIP BUNT-0001LT 0.00
Meeling with Mr. Golden Blount. Telecons 0.00
with Roy Hardin. Interoffice meeting.

Follov-up. Nol to Elizabeth: Hold this
lime.

77993 TIME WDH 2.00 350.00
8/7/01 Draft 0.00 T@1
wiP BLNT-0001LT 0.00
Draft contingency fee agreement. 0.00

77994 TIME WDH 0.00 350.00

s <1 8/9/01 Draft 0.00 T
- wip BLNT-0001LT 0.00
Drafl cover letter and further work on 0.00
conlingency agreement.

77995 TIME WDH 1.00 350.00
8/13/01 Misc 0.00 - T@1
wip BLNT-Q001ILT 0.00
Initial prepatory lime by WDH. 0.00

77996 TIME WOH 1.75 350.00
8/14/01% Misc 0.00 T@1
wip BLNT-0001LT 0.00
Inilial survey of invention potential. 0.00
Negolialions with opposing counsel and
reviewing understanding for 30 day
extension on discovery issues.

77997 TIME WOH 0.50, 350.00
8/15/01 Misc 0.00 T@1
wIpP BLNT-0001LT 0.00
Further review on faxing the Golden 0.00
matter.

78505 TIME CwWG 12.30 2390.00
8/15/01 8/31/01 Review 0.00 T@t
wipP BLNT-0001LT 0.00
Review files and pleadings; office 0.00

conference with client.

700.00

0.00

350.00

612.50

175.00

3567.00




8122102 HITT GAINES & BOISBRUN, P.C. -

o 10:34 AM Slip Listing Page 2 '
>

Siip ID Attorney Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bill Status
Description File Variance .

77998 TIME WDH 0.75 350.00 262.50
8/17/01 Misc 0.00 T@1 '
WIP BLNT-0001LT 0.00
Finalize motion to extend time and 0.00
forwarding same to opposing counsel for
execution. '

77999 TIME WDH 1.00 350.00 350.00 i
8121101 Review 0.00 T@1
WIP BLNT-0001LT 0.00
Review of papers and pleadings. 0.00
Interoffice conference. -

78000 TIME WDH 2.50 350.00 875.00
8/23/01 Misc 0.00 T@t '
WIP BLNT-0001LT 0.00
Working on formulating Gelden Blount 0.00
case. Entry of appearance.

78001 TIME WODH 3.50 350.00 1225.00 .
8/29/01 Misc 0.00 T@1 .-
wipP BLNT-0001LT 0.00
Planning and work on documents. 0.00 I

.78002 TIME WOH 100 350.00 350.00

Y 8/30/01 Misc 0.00 T@1

< WIP BLNT-0001LT 0.00 .
Planning discovery and document 0.00 '
responses.

77655 TIME CAG 1.00 75.00 75.00
B/30/01 Prepare 0.00 T
wipP BLNT-0001LT 0.00
Prepare correspondence 1o and telephone 0.00
conference with Optipat requesting .
certified file wrapper histories on three
patent applications; office conference with .
Liz regarding same.

78003 TIME WDH 0.50 350.00 175.00
8/31/01 . Misc 0.00 T@1 '
wip BLNT-0001LT 0.00
Study of documents. 0.00

79834 TIME JHO - 7.70 175.00 1347.50
9/4/01 Misc 0.00 T@1
wip BLNT-0001LT 0.00 ’
Determine prosecution history and claim 0.00
interpretation. l
79473 TIME WDH 4.00 350.00 1400.00
9/4/01 Misc 0.00 Ta1
WwiP BULNT-0001LT 0.00
Stud)_/ of case and preparation for 0.00 '
meeting. Meeting with client on :
P
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IN THE UNITED STATES DISTRICT COURT R
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
GOLDEN BLOUNT, INC,, §
§
Plaintiff, § :
§ Civil Action No.
v. §
§ 3-31CV0127-R
ROBERT H. PETERSON CO, §
§
Defendant. §

JOINT AGREED TO MOTION
FOR TRIAL BY THE COURT SITTING WITHOUT A JURY

In accordance with F.R.C.P. 39(a)(2), Plaintiff, Golden Blount, Inc. ("Golden Blount™), by

jts attorneys, jointly with Defendant, Robert H. Peterson Co. ("Peterson”), by its attorneys, move

" - the Court to withdraw the jury df:-mand made by Golden Blount, and proceed to trail by the Court
sitting without a jury. ‘The partics have come to appreciate that the issues are such that the tmal
could be conducted much more quickly without a jury and without a ‘massive infusion of
instmctioné Accordingly, the parties request the present case be tned by the Court situng without

a jury. ,

If the Court graciously allows the withdrawal of the jury demand, thus agreeing to a bench
trial, the parties further move the Court to kindly consent to an agreed to date upon which a senies
of related events may occur. Namely, the parties move the Court to seta schedule for brniefing and
upon which a Markman Heanng to construe the patent claims at issue occurs, a period to allow a
settlement conference, and lastly, if still required, a date for a bench trial. Both parties believe that
such a format substantially reduces the burden placed upbn the Court, as well asl provides an
environment upon which an agreed to settlement may ultimately occur. We assure the Court we

believe this action to be in the interest of justice, and certainly not for delay.
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8/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Slip Listing

Slip 1D Attormey Units Rate Slip Value
Dates and Time Activity DNB Time Rate Info
Posting Status Client Est. Time  Bili Status
Descriplion File Variance

“Discussions with William D. Hamis, Jr. and 0.00

Charles W. Gaines regarding gmsimmans

98942 TIME WDH 1.20 350.00 -420.00

6/27102 Review 0.00 T@1
wiIpP BLNT-0001LT 0.00
Review of materials needed and further 0.00

preparalion and the start of deposition
summaries of Leslie Bortz and Bill

McLaughlin,
98218 TIME GHP 1.40 175.00 245.00
6/27102 Misc 0.00 T@1
WIP BLNT-0001LT 0.00
Reingage for Trial Preparation. 0.00
98943 TIME WDH 0.30 350.00 105.00
6/28/02 Review 0.00 T@1
wipP BLNT-0001LT 0.00
Review of defendant’s statutory notice of 0.00
prior art under 35 USC Section'282.
101143 TIME WDH 4.00 350.00 1400.00
~ 715/02 Prepare 0.00 T@1
4 WIP BLNT-0001LT 0.00
Preparalion for and work on forthcoming 0.00
triat.
59991 TIME TAM 0.20 65.00 13.00
7112102 Misc 0.00 T@1
wipP BLNT-0O01LT 0.00
Update pleadings index. 0.00
100070 TIME GHP 4.10 175.00 717.50
7/16/02 - Misc 0.00 Tt
wWIpP BLNT-0001LT 0.00
Trial Preparation ~ Exhibils. 0.00
99994 TIME TAM 1.00 65.00 65.00
7116102 Prepare 0.00 T@n
WiP BLNT-0001LT 0.00
Prepare submission of exhibits, update 0.00
exhibils list and nolebooks.
100073 TIME GHP 6.10 175.00 1067.50
7117102 Misc 0.00 Tl
WIP BLNT-0001LT 0.00
Trial Preparation ~ Review exhibits, 0.00
finding of facts and conclusions of law,
and defendant’s exhibits.
99995 TIME TAM 1.00 65.00 65.00
717102 Prepare 0.00 T@1

wip BLNT-0001LT 0.00

¥
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8/22/02 HITT GAINES & BOISBRUN, P.C.
10:34 AM Slip Listing Page 37
Slip ID Attorney Units Rate Slip Value
Dates and Time Aclivity DNB Time Rate Info
Posting Stalus Client Est. Time  Bill Status
Description File Variance
Finalize exhibil notebooks and arrange for 0.060
filing.
100080 TIME GHP 3.10 175.00 54250
7i19/02 Misc 0.00 T@! .
WIP BLNT-0001LT 0.00
Trial Preparation. 0.00
100081 TIME GHP 2.90 175.00 507.50
7121/02 Research 0.00 T@1
wir BLNT-0001LT 0.00
Research regarding damages. 0.00
101144 TIME WDH 6.50 350.00 2275.00
7122/02 Misc 0.00 T@
wWip BLNT-0001LT 0.00
Study of the Mclaughlin and Leslie Bortz 0.00
depositions =
100083 TIME GHP 11.30 175.00 1977.50
7122102 Misc 0.00 T@at
wip BLNT-0001LT 0.00
Trial Preparation. 0.00
‘fi i;{§9844 TIME CWG 2.00 290.00 580.00
= T123/02 Misc 0.00 T@1
wIP BLNT-0001LT 0.00
Discuss case stralegy with Greg H. 0.00
Parker.
100084 TIME GHP 12.70 175.00 222250
7123/02 Misc 0.00 T@1
WP BLNT-0001L.T 0.00
Trial Preparation. 0.00
101145 TIME WDH 5.00 350.00 1750.00
7123102 Misc 0.00 Tan1
wipP BLNT-0001LT 0.00
0.00
der to draft an opeig staement in e
lawsuit.
; 99849 TIME CWG 2.50 290.00 725.00
7124102 Misc 0.00 Tat
Wip BLNT-0001LT 0.00
) Discuss case strateqy with Greg H. 0.00
- Parker and Bill Harris.
101146 TIME WDH 5.00 350.00 1750.00
7124102 Misc 0.00 T
WIP BLNT-0001LT 0.00
Inlense triail preparations. ¢.00
-4
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IN THE UNITED STATES DISTRICT COURT L e
FOR THE NORTHERN DISTRICT OF TEXAS
-DALLAS DIVISION

GOLDEN BLOUNT, INC., §
§
Plaintiff, §
§ Civil Action No.
v §
§ 3-01CVY0127-R
ROBERT H. PETERSON CO, §
§
Defendant. §

AFFIDAVIT OF WILUIAM D. HARRIS, JR. ON ATTORNEYS’ FEES

STATE OF TEXAS §
COUNTY OF DALLAS §

1. I, William D. Harris, Jr., am in excess of twenty-one (21) years of age and legally
competent to take this affidavit, which I believe to be true and correct of my personal
knowlcdge.

2. Fhave legally been licensed to practice law in the State of Texas since 1958 and for
District Court of the Northern District of Texas continuously since 1963. During the
period from June 1997 until June 15, 2001, 1 was an attorney and partner in the {urm
now known as Locke Liddell & Sapp LLP. On June 15,2001, I became Of counsel
to the firm of Hitt Gaines & Boisbrun, P.C., 275 West Campbell Road, Richardson,
Texas 75080. The finm of Hitt Gaines & Boisbrun presently includes 11 attorneys.
My practice has been predominately in intellectual property matters, including patents,
trademarks, copyrights, unfair competition, trade secrets and related matters

particularly contested and litigated. 1 have participated in numerous trials with the

—~  _A00t o
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many of these appearances being made before the Northern District of Téxas. A”

resume 1§ attached as Exhibit 1.

I was not involved in the present case until a few weeks after leaving Locke Liddell
Sapp, LLP, at which time Locke Liddell released its role as counsel for Golden Biount
Inc. and 1 became substituted in this role. Since then I have been lead counsel for
Plaintiff in this case. I became lead counsel only 3 weeks before the close of
discovery. This is the first matter that I have bandled for Golden Blount.

The case is a patent in{ringement case that presented numerous substantial 1ssues, 1.e.
claim interpretation, infringement (both literal and by equivalence), wilfulness,
questions of proprietary of attorney’s fees, validity, and file wrapper analysts and
study.

The case mvoived a deposition in Chicago and two here in Dallas. Two contested
matters were throughly briefed and argued before the Magistrate. The parties
exchanged interrogatories and document request and document inspection followed.
The parties each submitied to the Court extensive Markman briefs.

Tlis case was just set for trial in March, 2002 on a four week docket. Despite
allowing Golden Blount to spend time prepanng for trial, counsel for Defendant
announced to this Court that they were not adequately prepared to proceed to trial.
The Court was kind enough to grant a continuance, but the result on Golden Blount
is it was forced to refresh to prepare for trial a second time in July.

The tnal took 2 % days, but of course preparation was extensive. The Plaintiff
submitted several demonstrative exhibits and the Defendant submitted some.
Preparation on Plaintiff’s part was extensive for preparing the demonstrative evidence
as well as marshaling the evidence, facts and subject matter and rescarching the
pertinent law.

Attached hereto as Exhibit 2 is a genuine, true and correct copy of the time records
of the law fum oint’{ Gaines & Boisbrun with regard to the case at hand. Ascanbe
seen on the attached records, I spent 437 bours representing my client in its

prosecution of the case. My billing rates during the time of this representation was

v
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11.

$350.00 per hour. Additionally, members of the firm billed necessary hours.to the
case. These individuals include attorneys who encompasse a number of years of
experience 1n patent litigation involving tﬁatlers before both State and Federal Courts,
as well as, the Intemational Trade Commission. All of these individual’s combined
experience in patent matters was utilized in performing the various tasks associated

with this case. The number of hours billed and their hourly rates are listed below:

Name Hours Hourly Rate
William D. Hamis, Ir. 437.00 $350.00
Charles Gaines 202.8 $290.00
Greg Parker 49230 $175.00
James Ortega 67.50 $175.00
Carol Garland (Paralegal) 21.60 $75.00
Trudy Magruder (Paralegal)  31.30 $65.00

T'am familiar with the customary fees of this type in Dallas County, Texas. ln my
option, the hours billed by myself and the other members of this firm listed above
were reasonable and necessary for proper prosecution of the case. I further believe
that the hourly rates for the members of the firm are reasonable in relation to sinilar
services performed at comparable levels of competence by attorneys and paralegals
tn the Northern District of Texas. Attached hereto as Exhibit 3 is a true and correct

copy of the AIPLA Report of Economic Survey, which shows the cost of litigation

. of this type is customarily more than charged in this case.

I have further reviewed the bills and do not belicve that there was significant
duplication of effort among the members of the firm. In fact, the members of the firm

who worked on the case worked as a team who supported each other. Effort was

. AUD3
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12.°

13.

14.

made to place the most appropriate attomey and/or paralegal on each project-so-as
to maximize the result at minimum cost.

During the trial preparation, it was often necessary for counsel to work on the case
after hours and on weekends. Due to my representation of Golden Blount, especially
during the month of trial, my ability to take on new work or do work for existing
clients was impaired, as was the ability of other members of my finm.

The results obtained were favorable for my client. The Court assessed damages inthe
amount of $435,007.00. The Court also found that the damages should be trebled
under 35 U.S.C. § 284. The Court also found that this is an exceptional case under
35U.8.C. § 285.
Therefore, in my opinion, the total value of time and effort expended by the law firm
of Hitt, Gaines & Boisbrun of $313,381.50 was reasonable and necessary for proper

prosecution of this case.
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WILLIAM D. HARRIS, JR.

BEFORE ME, the undersigned authority, on this 23rd day of August, 2002, personally
appeared WILLIAM D. HARRIS, JR., who 15 personally known to me and whoupon his sworn oath,

did depose and state the above and subscribed his signature hereto.

/éﬁw \LE\Q Qow g\ux \@k\r

ol ary Public 111[Lnd for
The State of Tex

Commmussion expiration and name:

o, ELIZABETH JANE SCHUMACHER

1 o : '

/\/pVg\y\j)qr ’Lﬂ’, 20D

% Nowry Public, Stzte of Texas
KMy Commission Expircs
November 16, 2003
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Wiltiam D. Harris, Jr. (“Bill”) (Dallas), quite recently a partner with the firm of Locke
Liddell & Sapp LLP, is now of Counsel to the firm of Hitt Gaines & Boisbrun PC. He has been a
practicing intellectual property litigator and counsel for almost his entire career. He is a member of
the state bars of Texas and Oklahoma. He has represented clients in state and federal courts including
the Court of Appeals for the Federal Circuit, as well as the International Trade Commussion. Harris
is admitted to practice before many district courts, 4 circuit courts, and the U.S. Supreme Court. He
started practice in Houston, Texas in 1957 and has been continuously active sincethen. {The prior

. year Harris had served briefly as a Patent Examiner.) He received his LL.B in 1957 from the

University of Oklahoma, where he was Order of the Coif and Tau Beta Pi. He was Editor-in-Chief
of the Oklahoma Law Review, 1956-57. His undergraduate degree is in Chemical Engineering

Recently the Dallas Fort Worth Intellectual Property Law Association presented the Lifetime
Achievement Award to Harris. This is the first of these awards the Association has ever given.

He counsels clients in the fields of patent and other intellectual property matters, has advised
extensively on questions of infringement, validity and enforceability of patents. He las served as tnial
counsel in numerous intellectual property lawsuits, mainly involving patents, trademarks, unfair
competition and trade secrets. Bill has lectured at various Intellectual Property Institutes and on
various occasions as a visiting lecturer for SMU’s intellectual property courses. For 4 years he was
a member of the Grievance Comumittee for Dallas, and for 2 years just preceding that he was a
member of the first Fee Dispute Committee in Dallas. On the Grievance Committee and the Fee
Dispute Committee many questions of ethics and the reasonableness of fees and fee structures were
at 1ssue.

In addition, Bill has served as mediator in numerous inteliectual property disputes. Also, he
has been a court appointed Arbitrator. Additionally, Bill has been an expert witness on several
occasions.

Bill is amember of the Litigation and Intellectual Property Law Sections of the American Bar
Association and a member of the American Intellectual Property Law Association. He has served as
Chairman of the Intellectual Property Law Section of the State Bar of Texas. Bill has lectured at
various patent seminars and authored and co-authored several publications, including, Contracting
With Corporate Inventors and Key Personnel, Proceedings of Southwestern Legal Foundation
{November 1997); Patentee Trial Strategy, Advanced Intellcctual Property Law, State Bar of Texas
Professional Development Manual (July 1995); The ITC As Patent Infringement Forum, Proceedings
of Southwestern Legal Foundation, December 6-7, 1990; The New Reissue: Reexamination of
Patent Claims in Light of New Art, Patent Law Annual, Southwestern Legal Foundation (1978); and
Justice For Patents, Patent Law Annual, Southwestern Legal Foundation, (1972).
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Date Slip Value ($) Justification
Fee includes third party copying charge associated with oblaining copies of
05/24/2001 587.41 both Plaintiff's and Defendant's discovery documents.
12/13/2001 7.9 Fee includes third party copying charge.
I-ee includes third party copying charge associated wilh obtaining the requisite
number of copies of Plainliff's exhibits for use in the trial that was supposed to
05/06/2002 62527 begin May 6, 2002. !
Fee includes third party copying charge associated with obtaining the requisite
number of copies of Plaintiff's exhibits for use in the trial that was supposed to
begin May 6, 2002. (The May 17, 2002, date reflects the actual date upon
05/17/2002 247.33 which it was enlered into the system, and not the date of the copies)
FFee includes third party copying charge associated with obtaining the requisite
07/27/2002 182.31 number of copies of depositions for use in the trial that began July 29, 2002
Fee includes third party copying charge associated with obtaining color copies
07/2512002 2.48 for use in the trial that began July 29, 2002
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CERTIFICATE OF SERVICE s

I hereby certify that a true copy of the enclosed Plaintiff Golden Blount, Inc.'s Reply to the

Defendant Peterson Company’s Objection to Golden Blount, Inc.’s Claim for Attorneys’ Fees was

{

. . \ 2
. . . . . 4 ' . l . §

served on the following counsel of record on October 4, 2002, by hand delivery and Express Mail as

indicated below:

1

Jerry R. Selinger (Hand delivery) Decan A. Monco (Express Mail)

Jenkens & Gilchnist F. William McLaughlin -
1445 Ross Avenue, Suite 3200 Wood, Phillips, VanSanten,

Dallas, Texas 75202 Clark & Mortimer

214/855-4500 (Telephone) 500 W. Madison Street, Suite 3800

214/855-4300 (Facsumnile) Chicago, IL 60611-2511

312/876-1800 (Telephone)
312/876-2020 (Facsimile)

. Q%WL

Willtam D. Harrls Jr.

j
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T IN THE UNITED STATES DISTRICT COURT o
o FOR THE NORTHERN DISTRICT OF TEXAS T

DALLAS DIVISION

GOLDEN BLOUNT, INC., §
- §
Plaintiff, §
§ Civil Action No..
v §
§ 3-01CV0127-R
ROBERT H. PETERSON CO., §
§
Defendant, §

ORDER ON PLAINTIFE?S
APPLICATION FOR ATTORNEYS’ FEES

Onthis__ dayeof , 2002 came on for consideration Plaintiff, Golden Blount,
Inc.'s Application for Attorneys’ Fees. The Court, having considered the Application, is of the
opinion that the Plaintiff is entitled to reasonable attomeys’ fees in the amount of $332,349.00. This
Court is also of the opinion that the Plaintiff is entitled to post-judgment interest on such fees at the

highest lawful rate from August 9, 2002.

IT IS SO ORDERED.

SIGNED this the day of , 2002.

UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS

-
—

—

- T.JT-APP 0867 T



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

GOLDEN BLOUNT, INC,, )
Plaintiff, %

\" ; Civil Action No.: 3:01-CV-0127-R
ROBERT H. PETERSON CO., ;
Defendant. ;

PETERSON COMPANY’S REPLY BRIEF IN SUPPORT OF ITS
SECOND MOTION TO AMEND FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND JUDGMENT UNDER RULE 52(b) Or, FOR A NEW
TRIAL UNDER RULE 59(a), FEDERAIL RULES OF CIVIL PROCEDURE

L. Introduction

BLOUNT, INC.’s response acknowledges that Messrs. Blount and Hanfl were not experts,
and that therefore expert reports were not required. Howecver, over the strong and repeated
objections of the defendant, Messrs. Blount and Hanft were permitted to speculate about the manner

that PETERSON CO.’s accused Ember Flame Booster products were sold as if they were experts,

even though both Messrs. Blount and Hanft admitted that they had no personal knowledge of how
PETERSON CO. sells its products. Their separate admissions are simply not discussed in
BLOUNT, INC.’s response for a very simple reason — to do so would expose the completely
baseless nature of BLOUNT, INC.’s claim for loss profits.

BLOUNT, INC. fails to cite any casc law to support its argument that the testimony of

Messrs. Blount and Hanft is admissible and reliable. Furthermore, BLOUNT, INC. does not even

[)allas2 921320 v ¥, 52244 00001
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bother to address the legal position recited in the case law set forth in PETERSON CO.’s

F
iy
k{x:d

memorandum in support of the present motion. BLOUNT, INC.’s *“rebuttal” amounts to nothing

more than conclusory statements having no bases in fact or law.

I The Testimony of Messrs, Blount and Hanft is Incompetent as a Matter of Fact and

Law

In its Response, BLOUNT, INC. admits that Messrs. Blount and Hanft were not providing

expert testimony, but rather factual testimony. BLOUNT, INC. states:
The testimony of both Mr. Blount and Mr. Hanft do not purport to be expert

testimony, but is factual,

Their testimony was based on facts which they had personal knowiedge, most of
which was obtained during their regularly conducted business. (BLOUNT, INC.’s

Response, P. 2-3).

BLOUNT, INC. does not address the testimony cited in PETERSON CO.’s supporting memorandum
that Messrs. Blount and Hanft do not have any factual knowledge regarding how PETERSON CO.
markets and sells its accused Ember Flame Boosters. ( Memo in Support, p. 2-3). Messrs. Blount
and Hanft have no firsthand knowledge on which to render factual testimony regarding its claim for
lost profits are “convoy” sales of fireplace units and logs. Their “factual testimony” is nothing more
than speculation and wishful thinking used to form BLOUNT, INC.’s damages claim for lost profits.

Furthermore, Rule 701 of the Federal Rules of Evidence permits lay witness opinion
testimony 1f it is based on a foundation of facts of firsthand knowledge. Hurd v. Williams, 755 F.2d
306, 308 (3rd Cir. 1985). Opinion testimony without a factual basis in the record is inadmissible
as a matter of law. Gray v. Shell Oil Co., 469 F.2d 742, 750 (9" Cir. 1972).

The testimony of Messrs. Blount and Hanft is unreliable and inadmissable as a matter of fact

and law.

Dallas2 931320 v 1, 5224400001 2 . - JT-APP 0869
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1. BLOUNT, INC.’s Reliance on Mr. Hanft’s Testimony is Misplaced

Regarding Point 2 of BLOUNT, INC.’s Response, PETERSON CO. initially notes that
BLOUNT, INC. is now apparently abandoning any rehance on the testimony of Mr. Blount
regarding how FITERSON CO. markets its accused Ember Flame Booster product. PETERSON
CO."s citation to Mr. Blount’s admission in his cross-cxamination that he had no actual knowledge
of how PETERSON CO. markets its accuscd Ember Flame Booster now stands unrebutted.

Instead, BLOUNT, INC. attempts to rely on the combined testimony of Mr. Hanft with
PETERSON CO.’s Vice President, Tod Corrin to try to cstablish that BLOUNT, INC. and
PETERSON CO. market their patented and accused products, respectively, in the same way.
(BLOUNT, INC.’s Response, p. 3-4). The testimony cited by BLOUNT, INC. proves nothing. The
issue on Point 2 is damages stenmuning {rom convoyed sales, and, on this issue, BLOUNT, INC. fails
to mect its burden of proof.

Initially, BLOUNT, INC. cites the fact that Plaintiff and Defendant market their devices
through distributor/dealers to the ultiinate customer. Furthermore, BLOUNT, INC. asserts that the
companies arc in competition, selling both artificial logs and related fireplace equipment (Response,
p- 3). PETERSON CO. admits these facts and says - so what? It is BLOUNT, INC.’s burden of
proof to establish to a reasonable probability that the accused Ember Flame Boosters sold by
PETERSON CO. are sold together with G-4 bumner systems and artificial logs. Uniroyal, Inc. v.
Rudkin-Riley Corp. 939 F. 2d 1540, 1544 (Fed. Cir. 1991) Mr. Hanft testified that he has absolutely
no knowledge asto how PETERSON CO.’s accused products are marketed and sold. (Memorandum

in Support, Ex. 1, p. 164). PETERSON CO. began marketing the accused Ember Flame Booster in

Dallas? 931320 v {52244 00001t 3



1996. The Ember Flame Booster first appeared in PETERSON CO.’s catalogue in 1997. (Ex. 4,

B
xS
5

)

£
R

P.75-76, attached). Yet Mr. Hanft testified that he first heard about the Ember Flame Booster in
2000. (Ex. 5, P.154-55, Attached.
BLOUNT, INC. then asserts the following in its Response:
There was also testimony by Mr. Hanft that illustrated competition
within the business. In actuality, Mr. Hanft made a product selection
as between competitive products, and discontinued selling
defendant’s artificial log products a few years ago. That point is that
it is obviously a situation where the parties market in the same way
and that it is a competitive market. (Response, p. 3)

This statement is a complete non sequitur. The fact that Mr. Hanft changed suppliers prior
to the introduction of the accused Ember Flame Booster product proves nothing. BLOUNT, INC.
has provided no evidence whatsoever to support its claim for convoyed sales as part ofits damages.
BLOUNT, INC. simply fails to address the fact that Mr. Hanfi has no knowledge as to how
PETERSON CO.’s accused Ember Flame Booster is marketed (Supporting Memo, Ex. 1, p. 164).

BLOUNT, INC. then quotes Mr. Hanft’s testimony that he communicates with other shops
selling fireplace equipment in Georgia and that he “feel(s] like their experiences parallel mine.”
(Response, p. 3). Not only are Mr. Hanft’s “feelings” unsupported by any documentary evidence
or firsthand knowledge, his testimony is another back deor attempt {o introduce hearsay expert
testimony through a non expert witness. While Federal Rule of Evidence 702 permits expert
witnesses to rely on hearsay evidence in forming an opinion, Rule 701 expressly forbids such use.
Gray v. Shell Oil Co., supra. Since Mr. Hanft is admittedly not an expert, his “feelings™ constitute

lay opinions expressly prohibited by Rule 701, Federal Rules of Evidence, and, in any event, are of

no evidentiary value.

‘ Dallas2? 931320 v 1, 52244.00001 4 ~ _g‘-— JF.;APP 0871"-:’:~“ 7
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Having completely failed to mect its burden of proof for convoyed sales damages through
the testimony of Messrs. Blount and Hanft, BLOUNT, INC. tumns to the testimony of Tod Corrin,
PETERSON CO.’s Vice President, and states that Mr. Corrin testimony is not credible regarding
retrofit sales because PETERSON CO. does not have sales figures establishing how many retrofit
Ember Flame Boosters were sold. (Response, p. 4). BLOUNT, INC. ignores three important facts.

First, as BLOUNT, INC. readily acknowledges, PETERSON CO. sells its accused Ember
Flame Booster as well as its other fireplace products to distributors. The distributors in turn sell the
products to dealers. The dealers, in turn, sell to the purchasing public. It was the mdependent
dealers of PETERSON CO. products that marketed and sold the Ember Flame Booster as a market
accessory (Supporting Memo, Ex. 3, P. 176-78). 1t is the dealers, not PETERSON CO., that would
have sales figures regarding retrofit Ember Flame Boosters, BLOUNT, INC. failed to take any
discovery and present any testimony at trial regarding dealers marketing practices.

Second, BLOUNT, INC. completely ignored the testimony of Darryl Dworkin, a distributor
and retatler of PETERSON CO. fireplace products since 1980, Mr. Dworkin testified that the
primary reasons why customer purchase PETERSON CO. fireplace units is because of the aesthetic
beauty of the PETERSON CO. logs, both when the fireplace is on and off (Memo in Support, Ex.
3,P.176-78). BLOUNT, INC. failed to address this testimony in its Response, and failed to present
any testimony at trial to rebut this evidence.

The importance of Mr. Dworkin’s unrebuited test:mony is difficult to overstate as it impacts
the 1ssue of damages. The accused Ember Flame Booster is sold as an accessory by PETERSON
CO. (Memoin Support, Ex. 2, 176-78). BLOUNT, INC. customers may buy the Plaintiff’s fireplace

units because of the patented front flame booster (Ex. 5, P. 160-62; Ex. 6, P30, attached). These

Dallas? 931320 v 1, $2244.00001 5 .



are two separate markets. BLOUNT, INC_’s failure to present any expert testimony to explain this

difference means that BLOUNT, INC. has failed to prove any entitlement to lost profits for the
Ember Flame Booster sales or convoyed sales.

Third, BLOUNT, INC. continues to ignore the fact that it is BLOUNT,-INC.;s burden to
establish lost profits of convoyed sales. Bic Leisure Products v. Windsurfing Int’l, Inc., 1 ¥.3d 1214,
1218 (Fed. Cir. 1993). Itis BLOUNT, INC.’s obligation to establish by areasonable probability that
n the absence of infringement, BLOUNT, INC. would have made the sales of the accused Ember
Flame Booster and convoyed sales. Water Technologies Corp. v. Calco Limited, 850 F.2d 660, 671
(Fed. Cir. 1988) cert. denied, 488 U.S. 968, 109 S.Ct. 498, 102 L.Ed.2d 534 (1988).

BLOUNT, INC.’s failure to adequately establish its damages claims is its own fault. It is
undisputed that PETERSON CO. sells its accused Ember Flame Booster products as an accessory
which is separately boxed and priced. (Support Memo, Ex. 3, P. 176-77) Lost profits for convoyed
sales cannot be proven by “feclings”. As set forth in the above cited case law, speculative damages
have been consistently and repeatedly rejected by the Federal Circuit. BLOUNT, INC.’s evidence
regarding lost profits from convoyed sales in this case is nonexistent, and it’s claim must be rejected.

Iv. No Lost Profits Have Been Established

BLOUNT, INC. then asserts that the testimony of Mr, Blount established that “95% of the
market is served by Golden Blount, Inc. and Peterson. . . . On the other hand, defendant had no
testimony to show any other infringement or substitutes by third parties. From the foregoing, it
follows that basically a two company market exists with respect to the subject product.” (Rcsp011sc.

p- 4-5) Several questions leap to mind.

Dallas? 931320 v 1, 52244.00001 6 -



First, BLOUNT, INC. is again offering expert testimony through Mr. Blount without meeting
the reporting requirements of Rule 26, Federal Rules of Civil Procedure. Mr. Blount identified no
basis whatsoever for his apinion regarding “95% of the market is served by Golden Blount, Inc. and
Pcterson.” This is speculation which has expressly been prohibited by‘the F;:dcral Circuit as
forming a basis for a claim of lost profits. Water Technologies Corp. v. Calco Lid. 850 F. 2d 6060,
671 (Fed. Cir. 1988).

Second, Mr. Hanft acknowledged that non-infringing substitutcs exist. Specifically Mr. Hanft

testified as follows:

Q Have you ecver scen any other ember burners other than Peterson’s that
provides the same result a non-CEBB does from [a] 1991 up to the time that
you first heard about Petcrson burner?

A No, not to see them.

Q Okay. Have you cver seen any existing?

A No. I have heard that some exist.

Q Okay.

A And it’s important to know that I have no incentive to go to try to find them

(Ex. 5, P.162, attached).

The theme of Mr. HanfU's testimony 1s—I know non-infringing alternatives exist, [ just
don’t want to know what they are. This is not the type of testimony that will sustain a claim for
lost profits and convoy sales.

Third, as far as noninfringing substitutes, PETERSON CO. identified the Eiklor patented
product (Ex. D-8) cited as prior art during the prosccution of the " 714 patent-in-suit, which shows

an artificial gas log fircplace unit comprises a front and rear burner onented in the identical

Dallas? 931320 v 1, $2244 0001 7 —a -
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Third, as far as noninfringing substitutes, PETERSON CO. identified the Eiklor patented
product (Ex. D-8) cited as prior art during the prosecution of the 714 patent-in-suit, which shows
an artificial gas log fireplace unit comprises a front and rear burner oriented in the identical fashion
to that described in the BLOUNT, INC. patent-in-suit (Ex. 7, attached). The only difference
between the BLOUNT, INC. commercial product and the Eiklor patented product is the use of a
secondary valve, This is clearly a noninfringing alternative to the patented product which is
available in the marketplace. No admissible testimony was presented at trial that customers would
not and did not purchase the Eiklor patented product as a substitute for either the BLOUNT, INC.
commercial product or the PETERSON CO. accused Ember Flame Bumer Unit.

BLOUNT, INC. then argues that PETERSON CO. failed to provide figures regarding the
sale of retrofit Ember Flame Burner units to prior purchasers of standard G-4 fireplace units.
(Response, p. 5) BLOUNT, INC.’s argument misses the point.

The burden is on BLOUNT, INC. to prove lost profits, not PETERSON CO. Morcover,
as stated previously, PETERSON CO. sclls to distributors who then sell to dealers who in turn sell
to the retail markets. The dealers, not PETERSON CO., have that information. BLOUNT, INC.
failed to obtain the necessary information during discovery, and further failed to present any
admissible evidence at trial on this issue.

BLOUNT, INC. nextcites Mr. Bortz’s testimony that the accused Ember Flame Bumner unit
is intended to be put together with a G-4 burner unit. (Response, p. 5) BLOUNT, INC. s argument
simply begs the questions, which are: 1), how many of the accused Ember Flame Burner units are
retrofitted with G-4 burner units previously sold by PETERSON CO. dealers; and 2) would

BLOUNT, INC. have made the sales of the accused Ember Flame Boosters and the convoy sales

Dalias? 931320 v 1:52244.00001 8 'J'T-APP 0875 i
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Finally, BLOUNT, INC. cites Mr. Hanft’s testimony that, in his experience, 39 out of 40
purchasers buy the auxiliary burner at the same time they buy the fireplace unit. (Response, p.5).
Mr. Hanft’s experience with the sale of BLOUNT, INC.’s product is completely irrelevant to the
issue, which is, how does PETERSON CO. sell its accused Ember Flame Burner unit? On that
issue, Mr. Hanft has no knowledge whatsocver (Supporting Memo, Ex. 1, p. 164).

BLOUNT, INC. presented no evidence in the record regarding the following:

(1 location of BLOUNT, INC. dealers with respect to PETERSON CO. dealers to

cstablish direct competition between the products;

(2) how far will customers drive to purchase fireplace products if the patented ttem 1s

not available at one particular store; and

3) the significance in the purchasers mind of the handpainted features of the
o PETERSON CO. log sets versus the attractiveness of the front flame burner feature

of the BLOUNT, Inc. commercial products in making the customers purchases.

All of these basic issues should have been addressed by an independent expert in
accordance with Rule 702, Federal Rules of Evidence and Rule 26, Federal Rules of Civil
Procedure. Instead, BLOUNT, INC. ignored the requirements for proving lost profits and instead
offered conclusory opinions from non-expert witnesses regarding issues about which they have
no factual knowledge whatsoever in direct violation of Rules 701 and 702, Federal Rules of
Evidence. Such “proofs” have been consistently rejected by the Court of Appeals for the Federal

Circuit, and should be rejected by this Court.
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CONCLUSIONS

For the above-stated reasons, PETERSON CO. respectfully moves this Court to grant its
Motion Under Rule 52(b) Federal Rules of Civil Procedure, and amend its Judgment Order of
August 9, 2002, striking BLOUNT, INC.’s award of lost profits on both the accused product and

for convoyed sales.

Respectfully submitted,
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VOL. II 75

Q0 How about the dealer, though?
A The dealer might. It would depend on whether the dealer

was an installer or had installers.

0 The dealer could hire a crew, right?
A Right.
Q And as a matter of fact, do you know whether or not the

EMB is ncrmally assembled by John Doe who's buying for his
own fireplace or whether it's assembled as the result of a
purchase at the dealer?

A No, I don't know.

Q Do you promote or encourage the use of your flame
booster with a gas log set?

A Do we promote 1L?

0 Yeah, do you promote or encourage the use of your flame
booster with a gas log set?

A I don't know what we do specifically to promote it. We

encourage the use of our products, of course.

Q That being one of them?
A That is one of our products.
Q Now the ember flame booster does get comnected to the

pan sooner or later if it is used for its intended purpose
for the primary dual main gas source and is finally put in
use along with a grate and a log set, true?

A Yes.

Q Sir, when was it that you began to market the EMB

T~ JT:APP 0880 ——~ -
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VOL. II 76

burner system?

A I believe we began to market it in seascn of '96.
C Did you put it in a catalog at that time?
A I believe we put it in the catalog the next time we had

that catalog produced, which would have been, I believe,

March of '97.

9] So '96, '97, that framework right?
A Yes, sir.
0 On the other hand, the way you look at it, you had

already had it 20 years, right?

A Actually now I look at it, that we've had it for over 30
years .
0] why did you put in it the catalog and start selling it

for the first time, then, when you just told me?

A Well, as a part of our normal way of doing business, we
have different products that we put in the catalog, that we
take out of the catalog. 1It's our -- our distribution, and
customers like to see different things.

0 As a matter of fact, those things that you referred to
20 or 30 years ago have likenesses, but they're not really
the same, exactly the same, are they, as the EMB booster?

A The items that I'm referring from 30 years ago are not
the same as the EMB booster in terms of -- they're not the
exact same product as the EMB booster.

0] and what happened is most of these old things just fell

. JT-APP 0881
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seen over Lhese 11 years that has basically not changed in
terms of its physical nature.
] Okay.
A But the products inside, of course, all have changed as
time goes on.
Q All right. Mr. Hanft, I would like to direct your
attention to Plaintiff's Exhibit 4 A and 4 B again or
actually 4 A. If you need to come up a little closer, feel
free to do so.

This is the Peterson ember burner. Have you ever

seen this before? This product.

A Ne, I have never seen that.

O You have never seen that for sale before?

A No.

Q All right. Did you see it for sale in '91°?
A No.

Q How about '92°7?

A No.

Q What about '937?

A No.

Q '94, '95, '967?

A I would answer no.

Q Okay. What about '977?

A No.

Q Well, if you've never seen it for sale before, did you

.-

'y
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hear about it along the way?

A Yes.

Q Okay. And when did you hear about it?

A Well, two years ago. I heard that it existed.

] Okay. And how do you hear thét?

A Through either another seller of the product or a rep
that knew of it. A rep or a seller of it.

0 So you never saw Peterson introduce this at any of their
conventions?

A No, I didn't see 1it.

Q vYou did not see it in any of their brochures, their

sales product brochures?

A No.

Q But you did hear about it. Did you hear about it from
'91 to '997

FiN No.

Q Okay. So the first time you heard about it, then, was
in the year 20007

A Yes.

Q Okay. Do you -- just knowing the industry as you said
that you do, do you believe that you would have heard of it

sooner 1f it had been available?

A I think I would have heard of that sooner.
0 Why is that?
A It's not an insignificant product.

~=_ JJ-APP 0885
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could.

Q Okay. We've heard a lot of testimony and dialogue from
counsel regarding the way in which this burner is sold,
whether it's auxiliary or whether it's sold~moré times than
not by itself or with log sets. T would like for you to just
share with us your experience when you sell or how you sell
the burner.

A Thinking back over the years in terms of how they were
sold, 1f I sold 40 more CEBBs from this day forward, 39 would

go with a log set.

0 Wait, wait, wait. Hold on. 39 out of 40 would go with
logs?

n Yes. I'm giving you two and a half percent. Yes. In
other words, we will retrofit one. We can. We don't even

promote that.

Q Now wait a minute. So you don't have -- your experience
is that you don't have that many customers coming in and just
asking for the CEBB burner by itself?

A No, they're coming in shopping for a gas log, and when
they do that, they'll need a gas log as well. So that's one
of the reasons why that happens. They go with the front
burner.

Q Okay. I put the math to that, and that's about 90

percent of the time, then, you sell a set of logs with a

burner.

—~  JTAPP08gs
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Maybe 97 and a half.
Well, your math is better than mine.

With the 142 is two and a half percent.

™
coor o0 P

How do you install your burners when a customer comes

S in and says, yes, I like that? Do you just box it up for

6 them, say, congratulations, you've got a great little set of
7 logs and send them on their way or what?

8 A Three out of four will want installation managed by us.
9 Q So if somebody was coming in looking for, you know,

10 Just a burner, I guess, what would be some of the impediments
11 just buying -- you know, I like that burner, T like the look
12 of this. I think I'll take it home and put it on my

13 fireplace. Would that necessarily work or what kind of

x
Y
T

E% 4

14 problems could I run into?

16 on the original single burner set. It's doable and has been
17 done in a rare case. But of those that do that, they ask

18 us.

i9 ] Are there different gize fire boxes, Mr. Hanft?

20 A Yes.

21 Q Will that burner fit in all fire boxes?

22 A Prefab fireplaces are often not commercial. Some of
23 them, especially older ones, we go back and put logs in all

24 kinds of fireplaces. Some of them don't have the depth for a

25 front burner.

15 A Installation, directing, removing things that were put I

JANET E. WRIGHT, CSR, RPR
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Q So if I'm all excited after being in your show room, and
I get all excited and grab one up and run out of the door
with it. I would be the one, let's see, Ewo and a half
persons I guess in your experience, and I get home, it may
not even work in my fireplace, mightn't it?

A There's a chance it wouldn't.

Q Thank you. Have you ever seen any other ember burners
other than Peterscon's that provides the same result a
non-CEBB does from a 1991 up to the time that you first heard

about Peterson burner?

% No, not to see them.

Q Okay. Have you ever seen any existing?

A No. I have heard that some exist.

O Okay .

A And it's important to know that I have no incentive to

go to try to find them. There are only --

0 Okay. Thank you. How would you characterize, then,
just kind of wrapping up. How would you characterize the
demand for the CEBB burner in your own experience?

A Steadily increasing.

Q Steadily increasing. 8o ever since you firsﬁ introduced
the burner, which was in 1994, the curve has been gradually
increasing, I guess taking into account, as counsel pointed
out, for sometimes warm years or what have you and that sort

of thing.

—2
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Q Could you ine us perhaps -- an outline will be =
sufficient, let us see -- of the history of the success, if
there was one, of your invention?

A Well, there's no question about the success because the
sales have been just wonderful. We have a lot of comments
from all of our customers. It's helped them sell more
product. 1It's helped us get additional customers away from

you know who and others who do not, haven't had it before.
It's just been one of the best things we could have done in
our business.

Let me press you to be a little more definite than that.
Yes, sir.

Would vyou?

I'1ll try to.

I mean, like there was a time you socld none, correct?

Correct.

(GRS o S C - @

There was a time you sold at least one or more, wasn't
there?

A Absolutely.

Q Okay. So between now and then might be a way to present
it. -

A Well, we moved to the category of 10,000 units a year,
which is a lot of burners, and it's still growing. It's

getting more popular all the time, it seems, based on what

customers tell us and based on the orders we receive from
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571 ABSTRACT

The inventioa is a gas-fired bumer for a fircplace, in-
cluding an upper bumer comprised of an upper tubular
gas pipe and 2 lower bumer comprised of a lower tubu-

lar gas pipe. The upper and lower tubular gas pipes
meet at a junction, where gas to the lower tubular gas

1267127

pipe is fed through the upper tubular gas pipe. Each of

the tubular gas pipes has downwardly-facing, in-line
orifices along their lengths. The improvement com-
prises 2 meullic strip having a width approximately
equal to the inncr diameter of the lower tubular gas
pipe. This metallic strip is secured at its lateral ends to
the interior of the lower pipe. and extends from a point
adjacent the junction 1o a point beyond approximately
the first twenty-five to thirty-three perceant (25-33%) of
the in-line ocifices in the lower tubular gas pipe.

11 Claims, 2 Drawing Sheets

2 o o
BN  l S wmk



’ q . : .
N ) B y
:
; .
: .

~ - U.S. Patent

July 23, 1991

Sheet 1 of 2

5,033,455

—

" TTJT-APPOBRA



.~ U.S. Patent July 23, 1991 Sheet 2 of 2 5,033,455 -

22

pada

"~ JT-APP 0895~

I
'



“

5,033,455 R

1
GAS-FIRED ARTIFICIAL LOG BURNERS

RELATED APPLICATIONS

This application it a continuation-in-part application
of Ser. No. 07/488.321, filed oo Mar. 5. 1990, and aban-
doned as of the Oct. 30, 1990, filing date of this applica-
tion.

DESCRIPTION
Technical Field

This invention relates to improvements in gas-fired
bummers for fireplaces. In particular, the invention re-
lates to improvements in gas distibution in a lower
burner tubular gas pipe, and to improvements in distrib-
uting the aromatic smoke products of scented sticks.

BACKGROUND OF THE INVENTION

Gas-fired burness for fireplaces are well-known. Ina
typical gas-fired burner, the device comprises an upper
burner including an upper tubular gas pipe and a lower
burner including = lower tubular gas pipe. One such
prior art device is disclosed in our now abandoned U.S.
patent application Ser. No. 221,680, filed in 1988. In this
device, the upper and lower tubular gas pipes meet at a
Jjunction. Gas 1o the lower tubular gas pipe is fed
through the upper tubular gas pipe and then through a
regulatory orifice at this junction. This regulatory on-
fice 1s most preferably a #53 orifice, but can also be a
#56 orifice. Both of these tubular gas pipes have a plu-
rality of downwardly-facing, in-line orifices along their
lengths.

The lower tubular gas pipe generally runs horiron-
tally above and along the length of a fireplace grate,
Silica sand is placed on that grate in amounts sufficient
to completely cover the lower tubular gas pipe. As the
pressurized gas is discharged from the lower pipe, it
moves upwardly through channels in the sand created
by the gas. After the gas is ignited, the resulting Names
create, with the aid of antificial logs and other visual
aids, the illusion of a conventional, wood-buming fire-
place with glowing embers on the sand.

In the pror art device disclosed in our now aban-
doned application, the lower gas pipc includes approxi-
mately twenty-six (26) of these downwardly-facing,
in-linc arifices. Because these orifices are spaced on §
inch centers and are of approximately the same size, ie.,
preferably #32, a disproportionately large amount of
the gas catering the lower tubular gas pipe is discharged
through the first { or about seven (7) of these orifices.
As a result, the amount of gas discharged through the
remaining nincteen orifices is disproportionately low.
Thus, the fMlames in the aress of the fireptace adjacent
the downstream regions of the lower gas pipe are not as
intense as those sdjacent the upsiream regions of that
pipe. This imbelance in gas distributors detracts from
the realism of the gas-fired fireplace.

Because it uses artificial logs, such gas-fired fireplaces

do not emit the pleasing scents inherent in the burning
of wood logs. Scented sticks that emit the ‘aroma of
burning wood upon heating are known in the art. How-
ever, there are no known suitable means for effectively
circulating the odors from such scented sticks which
may be used in conjunction with gas-fired fireplaces. As
will become apparent, the resent invention also solves
this problem.

5
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SUMMARY OF THE INVENTION

The present invention is an improvement in gas-fired
burners for use with an antificial, gas-buming fireplace.
The invention includes an upper burner comprised of an
upper tubular gas pipe, and a lower burner comprised of
a lower tubular gas pipe. The upper and lower tubular
Bas pipes meel at 2 junction. At this junction, gas to the
lower tubular gas pipe is fed from the upper tubular gas
pipe. Each of these tubular gas pipes has downwardly-
facing, in-line orifices distributed along their lengths.
For improvement in gas distribution and more realistic
flames simulating a wood burming fircplace, & metallic
stip having a width approximately equal to the inner
diameter is placed in the first lower tubular gas pipe.
The metallic strip is secured at its lateral ends to the
intenor of the lower pipe, and extends from a potnt
adjacent the junction to a point beyond approximately
the first twenty-five 1o thirty-three percent (25-33%) of
the in-linc orifices in the lower tubular gas pipe.

In yet another embodiment, the gas burner includes 2

-dellector band secured within the upper tubular gas

pipe and adjacent 1o the junction. The deflector band
curves upwardly to non-turbulently deflect gas within
the upper tubular gas pipe into the lower tubular gas
pipe for improved gas distribution.

In still another embodiment, the gas-fired burner
further comprises a piurality of crossbars along its
upper end. These crossbars are heated during use of the
burner, and at least one of the crossbars is hollow. A
scented stick is inserted into a open end of the hollow
crossbar. Upon heating of the crossbar, the scented stick
releases its aroma. Air within the hollow crossbar ex-
pands and cscapes from the crossbar through its open
end vpon heating, thereby circulating the aromatic
componcnts of the scented stick.

Alternatively, the gas-fired burner may include a
conventional and known V-shaped trough. Attached to
this trough, however, for release of the aromatic ele-
ments of the scented stick is a novel and generally C-
shaped carrier. Preferably, this carrier is'secured adja-
cent the upper end of that trough where heat will cause
it to smolder and smoke.

Accordingly, an object of the present invention is a
device for ensuring more even release and distribution
of natural gas or propane gas in gas-fired fireplaces. A
further object is a means for more thorough circulation
of the aromatic elements from a heat-actuated, sceated
stick.

_BRIEF DESCRIPTION OF THE DRAWINGS

FIGURE 1 is a perspective view of a gas-fired burner
for a fireplace in accordance with the invention;

FIG. 2 is a partial sectional view of a portion of an
upper burner and the eatire lower bumer of the gas-
fired burner of the present invention;

FIG. 3 is a side view, partially in section, of the gas-
fired burmer of FIG. I; and .

FIG. 4 is a 1op, perspective view of the gas-fired
burner of FIG. 1. )

DETAILED DESCRIPTION OF THE
PREFERRED EMBODIMENT

The present invention relates to an improvement in a
gas-fired burner for a fircplace. Although it may be best
seen in FIG. 1, at least a portion of the gas-fired burner
10 of the present invention is shown in eaeh of the fig-
ures. Referring now to FIG. 1, the gas-fireThygner 10
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comprises an upper burner 12 aad a lower burner 14.
The upper burncr 12 includes an upper tubular gas pipe
16, and the lower burner 14 includes a lower tubular gas
pipe 18. In a preferred embodiment, this upper tubular
gas pipe 16 bas an inner diameter of approximately i
inch and the lower tubular gas pipe 18 has an approxi-
mate inner diameter of § inch.

Refetring now 1o FIG. 2, the upper 16 and lower
tubular gas pipes 18 meet at a junction 20. A sousce of
nawral or propane gas is supplied to the gas-fired
burner 10 through a conventional gas supply valve 12,
When opened, this gas supply valve 22 feeds the upper
tubular gas pipc 16. Gas which is not discharged from
the upper tubular gas pipc 16 moves towards junction
20, where it passes through a regulatory orifice 24. This
regulatory orifice 24 controls the volume and pressure
of gas being fed into the lower tubular gas pipe 18. In
the present embodiment, this regulatory orifice 24 is
either 2 #53 or a #36 orifice, and is most preferably a
size #53 orifice. :

Each of the tubular gas pipes 16 and 18 has down-
wardly-facing, in-line otifices along their lengths. In
particular, upper tubular gas pipe 16 has at least five (5)
orifices 26 spaced along centers of approximately 3
inches, and each of these orifices 26 is sized between
#30 and #34, preferably #32. Similarly, lower tubular
gas pipe 18 has twenty-six {26) orifices 28 spaced along
centers of approximately 3/4 inch, and cach orifice 28 is
also sized at between #30 and #34, preferably #32.

The improvement in the present invention comprises
a metallic strip 30 having a width of approximately {
inch, i.e., a width approximately equal to or somewhat
Jess than the inter diamecter of the lower tubular gas
pipe 18. In the embodiment shown in FIG. 2, the metal-
lic strip 30 is secured within the lower tubular gas pipe
18, but substantially offset from its axia! center. For this
reason, the metallic strip 30 can have a width that is less
than the inner diameter of gas pipe 18.

In the FIG. 2 embodiment, the sides of the metallic
steip 30 along the cntire length of that strip 30 abut
against the adjacent inner walls of the pipe 18. In addi-
tion, the lateral ends 32 and 34 of this metallic-strip 30
are secured to the inner walls of that lower pipe 18. The
metallic strip 30 itsclf extends from a point adjacent the
junction 20 10 a point beyond approximately the first
twenty-five to thirty-three percent (25-33%) of the
in-line orifices 26 in the lower tubular gas pipe 18. In the
FIG. 2 cmbodiment, tateral end 34 of this metallic strip
30 is secured to the inner wall of lower pipe 18 at a point
just beyond the seventh in-line orifice 26.

With this arrangement of metallic strip 30 along the
inner walls of the loWer pipe 18, most of the gas enter-
ing the lower pipe 18 through the regulatory orifice 24
will flow above that strip 30, moving beyond these first
seven (7) orifices 26 10 the remaining gincteen (19)
downstrcam orifices. However, even though the edges
of the strip 30 closely abut the pipe 18, gaps between the
strip 30 and pipe 18 rcsult from the imperfections in
their surfaces and shapes. An amount of gas sufficient to
fuel the first seven {7) orifices 26 of the lower gas pipe
18 passes through these gaps. In fact, it has been found
in practice that the gaps between the typical flat metal-
kic strip 30 and the typical { inch pipc, when oriented as
shown in FIG. 2, result in a much more proportionally
correct gas distribution as compared to gas-fired bura-
ers without such a metallic strip 30. It will be under-
stood by those skilled in the art, however, that there are
variations in the interior surfaces of pipes, and in the
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trueness of edges of metallic strips. For this reasom-it=—-.

will also be understood by those skilled in the art that
the metallic strip 30 may also be placed closer to the
axial center of the lower pipe 18, if such placement
should improve distribution in a given circumstance.

It has also been discovered by the inventors that a
deflector band 36 made of the same material as metallic
strip 3 is useful in reducing turbulence and directs the
gas from upper tubular gas pipe 16 to lower tubular gas
pipe 18. This reduction in turbulence and redistnbution
in the upper tubular gas pipe 16 is believed to result in
a smoother, more controlled emission of gas from the
orifices 28 of lower tubuiar gas pipe 18. The deflector
band 36 is secured within the upper tubular gas pipe 16,
and adjacent the junction 20. The deflector band 36
curves upwardly, and pon-tutbulently deflects gas
within the upper tubular gas pipe 16 into the lower
tubular gas pipe 18.

The burner also has a plurality of crossbars 38 along
its upper end, including at least one hollow crossbar 40.
These crossbars 38 and 40 are heated duning usc of the
burner. A scented stick 42 may be inserted into an open
end 44 of the hollow crossbar 40. Where the bumer pan,
containing simulated wood and ashes, is welded to front
45 or rear support elements 47, a horizontally-dispased
orifice 43 of 3/16 inch in diameter is drilied through the
hollow crossbar 40, at the approximate position shown
in FIG. 4. The center of this orifice 43 is about § inch
forward of the front of a V-shaped trough 46, which
will be described in more detail below. In this way,
flares from the burmner rise past the orifice 43 to ignite
the scented stick 42, a portion of which is typically
adjacent this orifice 43. As the scented stick 42 is heated
to a smoldering temperature, it releases its aromatic
components. Typically, these aromatic components
smell like hardwoods or other aromatic woods used in
conventional wood burning fireplaces.

Where the bumer pan, containing simulated wood or
ashes, is not secured to the support elements 45 and 47
or grate, then three (3) 5/16inch horizontal orifices (not
shown) are provided, rather than one orifice. These
orifices are located in the crossbar 40 between the front
45 and rear support elements 47. They are positioned 1
inch, 2 inches, and 3 inches inward of the intersection of
the crossbar 40 and the front support element 45.

As uir within this hollow crossbar 40 is heated, it
expands and exits through the open end 44 of that cross-
bar 40. That expanding, exiting air circulates the aro-
matic components of the scented stick 42 throughout
the room. ’

* The gas-fired burner of the invention may also in-
clude a conventiona) V-sheped trough 46. As yet an-
other means of circulating the aromatic components of
a scented stick 48, this V-shaped trough may include a
generally C-shaped carricr 50 adjacent its upper end 51

“ The scented stick 48 may be inserted into this C-shaped

carrier by bending one of its arms 54 outwardly. This
bending increases the cffective diameter of the C-
shaped carrier 50, permitting essy insertion of the
scented stick 48. After insertion of the scented stick 48,
the arm 54 may be released so that it may reassume its
original position and securely grip scented stick 48.

A further aspect of the invention is a gencrally elon-
gated igniter 56. In this embodiment, the igniter 56 is
secured near the upper end of one side of the V-shaped
trough 46. In the most preferred embodiment, this 18-

- niter is made from s generally flat picce of metal that is

rolled into an elongated shape having _two generalty
- G-
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oval-shaped ends 58 and 60. A gap 62 having a width of
i inch extends along the length of this igniter 56. Ia the
preferted embodiment, the first oval-shaped cnd 58
extends cut from the sand which typically covers the
gas-fired bumer 10.

In lighting a conventional gas-fired burner, one gen-
erally must use a long match and stand well away from
the bumer itsell. The head of the match would be
placed near the orifices 26 of the upper tubular gas pipc
16. As a result, the ignition of the gas in such conven-
1ional bumers could be sudden 2nd stactling. With the
prescnt igniter, the need to use such a long match is
eliminated. Rather, a conventional match may be placed
adjacent the first end 58 of the igniter 56. Gas being
released from orifices 26 diffuses through the sand and
towards the second end 60. Shortly after reaching this
second end 60, the gas is ignited by the flame from the
conventional match. This ignition takes place in a more
controlled manner than with prior gas-fired burners.

In another embodiment, the first end of the igniter
may be &ircular in shape, and the second end may be
oval-shaped. In this second embodiment, the igniter
does not utilize a gap. .

While the specific embodiments have been illustrated
and described, numerous modifications come to mind
without markedly departing from the spirit of the in-
vention. The scope of protection is thus only intended
10 be limited by the scope of the accompanying claims.

What I claim is:

1. In a gas-fired burner for a fireplace, an upper
burner comprised of an upper tubular gas pipe and a
lower bumer comprsed of a lower tubular gas pipe,
said upper and lower tubular gas pipes mceting at a
junction, whercin gas to said lower tubular gas pipe is
fed through said upper tubular gas pipe, and wherein

each of said twbular gas pipes has downwardly-facing, 35

in-line orifices along their lengths, the improvement
comprising 8 metallic strip having a width approxi-
mately equal to the inner diameter of said lower tubular
gas pipe, said metallic strip secured at its ends across its
width 1o the interior of said lower pipe, and extending
from a point adjaceat said junction (o a point beyond
approximately the first twenty-five to thiny-three per-
cent (25-33%) of said in-linc onifices in said lower tubu-
lar gas pipe, said metallic strip thereby causing a sub-
stantial portion of said gas to said lower tubular gas pipe
1o avoid said first 25-339% of said in-line orifices.

2. The gas-fired burner of claim I, further comprising
a deflector band secured within said upper tubular gas
pipc and adjacent said junction, said deflector band
curving upwardly to non-turbulently deflect gas within
said upper tubular gas pipe into said lower tubular gas

ipe.
P 3. The gas-fired burner of claim 1, further comprising
a plurality of crossbars along its upper end, whereby
said crossbars are heated during use of said bumer, at
Jeast onc of said crossbars being hallow to permit the
insertion therein of a scented stick, whereby said
scented stick releases its aroma upon heating, and
whereby said aroma is circulated by air that is heated
within said hollow crossbar, and exiting from an open
end of said holow crossbar.

4. The gas-fired burner of claim 1, further comprising
a V-shaped trough, said V-shaped trough having a gen-
crally C-shaped carrier adjacent its upper end for the
mscrtion of a scented stick.

S. In a gas-fired burner for use in a fireplace, said
bumer having a plurality of crossbars along its upper
end, said crossbars being heated duning use of said
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burmer, the improvement comprising at least one of said
crossbars being hollow to permit the insertion thereia of

a scented stick, whereby said scented stick releases its
aroma upon heating, and whercby said aroma is circu-

s lated by air that is heated within said hollow crossbar,
and exiting from an open end of said hollow crosshar,

6. In a gas-fired burner for use in a fireplace, said
burner having a V-shaped trough, the improvement
compnsing a generally C-shaped carrier secured to the

10 upper end of said V-shaped trough for the insertion of 2

scented stick.

7. In a gas-fired bumer for a fireplace, an upper
burper comprised of an upper tubular gas pipe and a
lowet burner comprised of a lower tubular gas pipe,

15 said upper and lower tubular gas pipes mecting at a

junction, wherein gas to said lower tubular gas pipe is

fed through said upper tubular gas pipe, and wherein

cach of said tubular gas pipes has downwardly-facing,

in-linc orifices along their lengths, the improvement
o comprising a metallic strip having a width approxi-
matety equal to the inner diameter of said lower tubular
gas pipe, said metallic strip secured at its ends across its
width to the interior of said lower pipe, and extending
from a point edjacent said junction to a point beyond
approximately the first twenty-five to thirty-three per-
cent (25-33%) of said in-line orifices in said lower tubu-
lar gas pipe, and further comprising a deflector band
secured within said upper tubular gas pipe and adjacent
said junction, said deflector band curving upwardly to
non-turbulently deflect gas within said upper tubular
gas pipe into said lower tubular gas pipe.

B. In a gas-fired burner for a fireplace, an upper
bumner comprised of an upper tubular gas pipe and a
lower burncr compnsed of a lower tubular gas pipe,
said upper and lower tubular gas pipes meeting at &
junction, wherein gas to said lower tubular gas pipe is
fed through said upper tubular gas pipe, and whercin
each of said tubular gas pipes has downwardly-facing,
in-line orifices along their lengths, the improvement
comprising a metailic strip having a width approxi-

40 mately cqual to the inner diameter of said lower tubular

_gas pipe, said metallic strip secured at its ends across its
width to the interior of said lower pipe, and extending
from a point adjacent said junction to a point beyond
approximately the first twenty-five to thirty-three per-

45 cent (25-33%) of said in-line orfices in said lower tubu-
lar gas pipe, and further comprising a V-shaped trough,
said V-shaped trough having a generally C-shaped car-
rier adjacent its upper end for the insertion of a scented
stick.

S0 9. A combination grate and burner including a scent
holder for holding a scented stick, said scent holder
comprising at least one hollow crossbar forming part of
said grate, said crossbar having at least one orifice, said
hollow crossbat being heated during use of said burner,

$5 whereby flames from said burner rise past said orifice 10
ignite said scented stick.

10. The scent holder of claim 9, wherein said hollow
crossbar is secured to front, and rear support clcments
of said combination grate and burner, and wherein said

60 hollow crossbar includes one orifice adjacent said front
support element.

11. The scent holder of claim 9, whercin said hollow
crossbar is secured to front and rear support clements of
said combination grate and burner, and wherein said

65 hollow crossbar includes a plurality of orifices between
said front and rear support clements of said combination
grate and burner.
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CERTIFICATE OF SERVICE

This certifies that a copy of the foregoing document was served by first-class mail, postage
prepaid, to counsel for Plaintiff, William D. Harris, Jr., Hitt Gaines Boisbrun, P.C.,225 University
Plaza, 275 West Campbell Road, Richardson, Texas 75080, this 4" day of October, 2002.
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U.S. DISTRICT COURT
NORTHERN DISTRICTOF T

FILED

IN THE UNITED STATES DISTRICT COURT ST
FOR THE NORTHERN DISTRICT OF FEXAS -

DALLAS DIVISION ‘
! CLERK, U.S. DISTRICT COL
GOLDEN BLOUNT, INC., ) By v
) S
Plaintiff, )
) CIVIL ACTION NO. 3-01-CV-0127-R
v. )
)
ROBERT H. PETERSON CO.. )
)
Defendant. )

DEFENDANT’S RESPONSE TO
ORDER OF FEBRUARY 6, 2003

Defendant Robert H. Peterson Co. (“Peterson Co.”) respectfully submits this
response to Paragraph 5 of the Court’s Order of February 6, 2003,

The Court’s Order required Peterson Co. to provide the Court with sales figures
for the ember flame booster for the period from May 1, 2002, 1o August 9, 2002. The
Court noted that the Defendant had previously provided sales figures for the period from
May I, 2002, to September 18, 2002. As a point of clarification, the previously-provided .
sales figures of 322 ember flame baosters comprised the sales figures for the ember flame
booster for the period from May I, 2002, to August 9, 2002

Peterson Co. also notes the Court’s statement that the updated figures should not
take into account any returns. Peterson Co. requests that the Court reconsider this issue
because returned ember flame boosters - - never sold to end users - - would not have

resulted in lost-profit damage to Blount

) 0
DALILAS? 961989%1 52244-00001 o h ’ JT-APP 090



’i‘__/’

The returns are all from Peterson Co. dealers. After the Court’s decisionon B

August 9, 2002, Peterson Co. proactively contacted its distributors to recall unsold ember
flame boosters. Peterson Co. paid its distributors for, and bbt‘ainedrreuvx/ms of , 802 unsold
ember flame booster units.

These are units as to which Plaintiff could not have suffered any lost profit
damages since end users never purchased.the ember flame boostef‘ units in lieu of
Plaintiff’s system. Peterson Co. asks that the Court offset the add-i{ional sales of 322
ember flame booster units that were sold against the 802 ember flame booster units taken
off the market by Peterson Co. via the return process described above. Consequently,

Peterson Co. asks that no further damages be awarded.

Respectfully submitted,

(. /)JJW

R. Sgll néer

OF COUNSEL: ate Bar No. 18808250
Dean A Monco nkens & Gilchrist
F. William McLaughlin 445 Ross Avenue, Suite 3200
Wood, Phillips, Katz, Clark Dallas, Texas 75202

& Mortimer (214) 855-4500 (Telephone)
500 West Madison Street, Ste. 3800 (214) 855-4300 (Facsimile)
Chicago, Illinois 60661
(312) 876-1800 (Telephone) FOR DEFENDANT

(312) 876-2020 (Facsimile) ROBERT H. PETERSON CO.
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CERTIFICATE OF SERVICE RN

' This certifies that a copy of the foregoing document was served by facsimile and
. first class mail, postage prepaid, to counse! for Plaintiff, William D. Hamms, Jr., Hitt
Gaines Boisbrun, P.C., 225 University Plaza, 275 West Campbell R ichardson,

i
- Texas 75080, this g ¢/¢Z day of Febmay% A/L/
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
1{ GOLDEN BLOUNT, INC., §
§
I Plaintiff, §
i § Civil Action No.
v §
§ 3-0ICV0127-R
ROBERT H. PETERSON CO., §
- §
Defendant. §

PLAINTIFF GOLDEN BLOUNT, INC.’S NOTICE TO THE COURT THAT
DEFENDANT PETERSON COMPANY’S RESPONSE
TO THE COURT’S ORDER OF FEBRUARY 6, 2003 CONTAINS VOLUNTEERED
} AND NON-RESPONSIVE INFORMATION

N The Plaintiff Golden Blount, Inc. (“Plaintift”) respectfully submits this potice to the Court that

) Defendant Robert H. Peterson Co.’s (“Defendant’s”) Response to the Court’s Order of February 6,
2003 contains volunteered and non-responsive information. This notice is not considered a response
oran argument. It is only proffered to point out that superfluous and non-responsive information was
provided in the Defendant’s response. Indeed, one sentence in the response enumerates all that the
Court ordered, to wit “[a]s a point of clarification, the previously-provided sales figures of 322 ember
flame boosters comprised the sales figures for the ember flame booster for the period from May 1,
2002, to August 9, 2002.” This quoted sentence is a proper response and we believe it is all that
should receive attention. In the case that the Defendant’s response raises an issuc allowing a
responsive pleading, we request that we be allowed to file one. Frankly, however, we do not believe

one is required, or even perhaps permissible, as this Court has already ruled upon the issue that the

. - - o -
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Defendant is asking the Court to reconsider.

Respectfully submitted, 3

g .

For the Plaintiff Golden Blount, Inc. -
’Zﬂz—éﬂ— Q ) Jq E l
WILLIAM D. HARRIS, JR. 7/ El

State Bar No. 69109000
CHARLES W. GAINES ‘
State Bar No. 07570580 .
Hitt Gaines & Boisbrun, P.C. '
225 University Plaza :
275 West Campbell Road &4
Richardson, Texas 75080

972/480-8800 (Telephone) ‘
972/480-8865 (Facsimile) 5
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the enclosed Plaintiff Golden Blount, Inc.’s Notice to the
Court that Defendant Peterson Company’s Response to the Court’s Order of February 6, 2003
| Contains Volunteered and-Non-Rcsponsivc Information, was served on the following counsel of

record on February 28, 2003, by hand delivery and Express Mail as indicated below:

Jerry R. Selinger (Hand delivery) Dean A. Monco (Express Mail)
| Jenkens & Gilchrist F. William McLaughlin
i 1445 Ross Avenue, Suite 3200 Wood, Phillips, VanSanten,
Dallas, Texas 75202 Clark & Mortimer
214/855-4500 (Telephone) ' 500 W. Madison Street, Suite 3800
| 214/855-4300 (Facsimile) Chicago, IL 60611-2511

312/876-1800 (Telephone)
i 312/876-2020 (Facsimile)

‘wﬁ William D. Harns, Jr.
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l | f\co IN THE UNITED STATES DISTRIET RHRERN Bt oot

FOR THE NORTHERN DISTRICT|OF TEXAS £ 3%+ _;"
DALLAS DIVISION

l | MAR - 6 2003

|

GOLDEN BLOUNT, INC., CLEIJS, US. DISTRICT COURT

By

Deputy

Plaintiff,

A

v. Civil Action No.: 3:01-CV-0127-R

; ROBERT H. PETERSON CO.,

Defendant.

i NOTICE OF APPEAL

Notice is hereby given that the Robert H. Peterson Co., Defendant in the above-
’ identified action, hereby appeals to the United States Court of Appeals for the Federal

P Circuit from the following:

1) Order entered February 7, 2003, denying Defendant's Motion to Amend

Findings of Fact, Conclusion of Law and Judgment Under Rule 52(b) or
for a New Trial under Rule 539(a), and further granting an award of
reasonable attorney’s fees in the amount of $332,349.00, and granting
plaintiff's Motion for Updated Damages and Pre and Post Judgment

Interest (Paragraphs 3, 4 and 5) (Attachment 1);

2) Judgment entered August 9, 2002, entering Judgment for Plaintiffs, and
awarding damages and reasonable attorney’s fees based on the Findings
of Fact and Conclusions of Law entered the same date (Attachment 2);

and

L3 — .
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3) Findings of Facts and Conclusions of Laws dated August 9, 2002 .-

including Order Granting Injunction. (Attachment 3)

Respectfully submitted,

P At SV

Jer R Selin O
JENKENS & CHRIST
1445/Ross Avenue

el

Suite 3200

Dallas, Texas 75202
Telephone: (214) 855-4500
Facsimile: (214) 8554300
ATTORNEY FOR DEFENDANT
ROBERT H. PETERSON CO.

OF COUNSEL
Dean A. Monco
F. William McLaughlin
WOOD, PHILLIPS, KATZ,
CLARK & MORTIMER
500 West Madison Street, Suite 3800
Chicago, lllinois 60661
Telephone: (312) 876-1800
Facsimile: (312) 876-2020
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CERTIFICATE OF SERVICE —

This certifies that a copy of the foregoing document was served by fax and regular mail to
counsel for Plaintiff, William D. Harris, Jr., Hitt Gaines Boisbgun, P.C., 225 University Plaza, 275
West Campbell Road, Richardson, Texas 75080, this 6"‘A March, 2003.
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US. CYSTRICT COUPT [ S
U FRE A REACT OF TEXAS

IN THE UNITED STATES DIS
FOR THE NORTHERN D
DALLAS DIVISION

GOLDEN BLOUNT, INC,, § CT COURT T3
§ -1
Plaintiff, § i s
§ CIVIL ACTION NO. 3-01-CV-0127-R
v §
§
ROBERT H. PETERSON CO., §
§
Defendant. §

ORDER
On August 9, 2602, this Court entered its Findings of Fact and Conclusions of Law, as well

as the Final Jvudgment?‘in this case. The Court ndw makes the following rulings with regard to
Plaifiiff and Defépé;;}g’;-PbétsTrial motions: N N
1. Pla«mhff's ]\:igtion to Disrepard the qutimér;y of John Palaski (filed July 31, 2002)
1s hereby DENIED.
2. Defendant’s First Motion to Amend Finﬂings of Fact, Conclusions of Law and
Judgment in Accordance with Rule 52(b) (recetved August 23, 2002)' is hereby
GRANTED. As discussed infra, a subsequent Order will specify the revised
amount of damages.
3. Defendant’s Second Motion to Amend Findings of Fact, Conclusions of Law and

Judgment under Rule 52(b) or for New Trial under Rule 59(a) (filed August 23,

2002} is hereby DENIED.

"It appears that this Court has not yet issued an Order regarding Defendant's Motion for Leave to File Under
Seal its First Motion to Amend the Findings and Judgment. Defendant’'s Motion for Leave to File Under Seal s bereby
GRANTED.

[0 o - TTJT-APP 0909



4, Plaintiff’s Application for Aftomey’s Fets (filed A.ugust 23, 2002) is hereby
GRANTED. Plaintiff is awarded reasonable attorney’s fees in the amount of
$332,349.00.

5. Plaintiff’s Motion for Updated Damages and Pre and Post Judgment Interest (filed
August 23, 2002) is hereby GRANTED to the extent that the award of damages 15

updated to cover the period between May 1st and August 9, 2002. Defendant is

hereby ORDERED to provide this Court, within 10 calendar days of the date of this
Order, with sales figures for the ember flame bum unit for the period from May 1,
2002 to August 9, 2002.* The figures will not take into-account any returns. Afier
receipt of the sales figures, this Court will issue an qrgcrscttir?g forth the amount of

}- o ’ - actual damages and awhrdidg prejudgment aﬁ&ﬁostju_déjuenﬁﬁtemst. Costs shall be

.

taxed against Defendant.

It is so ORDERED.

SIGNED: February é , 2003.

"The Court notes that Defendant has previously provided sales figures for the period from May 1, 2002 10
September 18, 2002; however, that period extends beyond the date of the Final Judgment. See Defendant’s Objection
to Plaintiff*s Motion for Updated Damages (filed September 19,2002), Exhibit 2. Of coutse, Defendant shall also serve
a copy of the sales figures to Plamtiff, and Plaintiff will have 10 calendar days to respond to thase figures.

B3 ORDER Page 2
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UE [ISTarn res 'RT

IN THE UNITED STATES DISTRICTVOURT f. hlsherTEas
FOR THE NORTHERN DISTRICT|OF TEXAS . -
DALLAS DIVISION | -
7 A -
i
| GOLDEN BLOUNT, INC., § CLERK, US|{GISTRIfT COURT
- § By
; Plaintiff, § (e
3 § Civil Action No:
v §
§ 3-01-CV-0127-R ﬁ,q‘ﬁ, -
' ROBERT H. PETERSON CO., § besY
i ‘ § !
; Defendant. §

FINAL JUDGMENT

Pursuant to Rule 58 of the Federal Rules of Civil Procedure and the Court’s Findings of Fact
| and Conclusions of Law, entered A“"sf 9 2002, it is hereby ORDERED that judgment is
entered for Plaintiffs. It is further ORDERED that Plaintiff recover damages and reasonable

altorneys fees as set forth in the Court’s Findings of Fact and Conclusions of Law.

Signed the 9#% of Avm/sf, 2002,

| qu O)acﬂmdm .

; JUDGR JERRY BUCHMIY B
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
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10:09am Froa-US DISTRICT COURT 2147532266 ] T-022 P.002/009 F-214
® )
US.DIS 1cT COURT
NORTHERN DISTRICT OF TEXAS | A
IN THE UNITED STATES PISTRJCT COURTE; LED
FOR THE NORTHERN DISTRICT OF TH |
DALLAS DIVISION l
]
oS TCCURT |
GOLDEN BLOUNT, INC., § CLERK. TSR0
§
Plainuiff, § » :
§ Civil Action No.
v. § 5
§ 1-01-CV-0127-R s
ROBERT fl. PETERSON CO., § A s
§
Defendant. '§
S A ONC S S OF [.AW

Plaintiff Golden Blount, Inc. ("Plainnff" or “the Plaintiff”) brought suit egainst Defendant
Roben H. Petersen Co. (“Defendant” or “the Defendand) for patent infringement. A bench uial was
held July 26-31, 2002. Pursuant 10 Rule 52(a) of the Federal Rules of Civil Procedure, the Court

makes its findings of fact and conclusions of law »s follows:

I

I. FINDINGS OF FACY
The Plaantiff Golden Bloyat, Inc. ts the owner of U.S, Patent 5,988,159, assigned it
by Mr. Golden Blount, the named inventor for the patent (hereinafier “the patent,”
“the patent in suit,” or the “Blount patent™). The Plaintiff sued Defendant for patent
infringement.
The field of the invention is fireplace bumers and associated equipment.
The Defendans alleges thar the patent is invalid under 35 U S.C. 102 (1994) and 35
U.S.C. 103 (1994). The Defendaar also alleges that its accused structure docs not
infringe.
Al the rime the patent issued, the Plainuff’s commercial smuctire under the patent
had been marketed for approximately six years, i.c., from about the nme Plainuff
originally filed its pateni application. Its sales grew significantly and it 15 a

commerciaf success,

C ) JT-APP 0912
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Defendant is unable 1o establish when it commenced design of ifs accused strucrure,
but it was long after the Plaintiff placed it device on the market. Thereis 2 lack of
explanation of why the first marketed accused structures wete not fabricated and
placed on the market uatil afier Pleintiff's device had established 8 market. Also
thete is no showing thar the Defendant’s device went through any sigoificant design
or development. The Defendant’s structure is very similar to Plaindff's. The
faregoing gives inference of copying.

There had been a need for a burner device 1o give the appearance of the buming of
natural logs by crearing an area of subdued flames out front of the artificial logs, and
10 creale the appearance of fiery hot embers out front, as would be present with the
buming of real logs. The peed for such a bumer device to enhance the artificial
fireplace's operation had existed for long before the invention occurred.  The
patented device met the aforementioned need.

The prior art relied on by the Defendant does not show the same concepts that the
Plaintiff's claims include, and proof of the actual existence and/or sales of the pnior
art relied upon is lacking, as noted below. '

A recent skeich, made long aftcr the patent was filed, was made vo illusirate that
which Defendant is trying to establish was prior art in the cighties. Defendant says
it went off the market long ago. The skeich was made long after the fact, 1o itlustrate
a device allegedly made public or sold by a third party in the eighties. The recent
sketch was made with the inputs and assistance of the Defendant’s personnel.

The atleped prior art, shown in the skeich. was not sufficiently proved to consider it
as meeting the standard of being shown “by clear and convincing evidence ™ Even
iftrdid, it was for quite a different purpose than the patented device, and further, the
<nd use has not been shown.

Tuming to the evidence of burner configurations of Production No. 33 and
Production No. 34, again their existence, their use, and their actual sale or markeung
is vague. The Defendants say the alleged structures were not marketed (or not further

sold) since around 1990. The only evidence offered were sketches of uncertain

2.
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origin. Also, if these devices were viable prior art, it would seem that Defendant
would have usod them 10 compete with Plamtff, rather than market the copycat
structure preseatly sold.

1 1.  The main mbe and the auxiliary tube of Production Nos. 33 and 34 are of the same
dim and on 8 vertical level. No support means is provided or suggested.

! 12.  Forthe forcgoing reasons, this Court finds that the evidence permaining to the alleged
' prior ant of Producdon Nos. 33 and 34 fails 1 establish by clear and convincing
T evidence their prior use or saie. Funhennore, this Court finds that there are
l substantjal differences between the alleged devices of Production Nos. 33 and 34 and
; the Plainuff's device, particularly in the level of skill in the art.

i 13.  Theotheralleged anoffered by Defendantis not ncarly as similar as Producuon Nos.
- 33 and 34, and each fail 1o show significant pertinence.

l 14.  There are 12 clgimsinissuc. They are claims 1,2, 5,7-9, 11-13 and 15-17. Claims

! and 17 are independent claims. All other claims at issue are dependent on Claim
l . 1, that is, they refer to another claim as a beginning paint of the structure they claim.

I5. As 8 maiter of law, the Caurt must construe the claims before literal infringement of

s the accused strucwure may be addressed. Claims coastruction is addressed in the
Conclusions of Law section infra.

E 16.  Applying the claim construction refered to in the Conclusions of Law, this Court
! finds there is: (1} literal infringement of independent Claim 1; (2) literal infringement
[ of Claim 17; and (3) literal infringement of dependent Claims 2, 5, 7-9, 11-13, and
' 15-16.

i 17.  This Courr notes that an independent valve, such as each residential fireplace has, is
sbsent from the structure sold. However, the parties previously stipulaied in effect
that the Defendant’s structure is used in the environment of the valve already being
used in the standard fireplace scrup. Everything clse is provided by Defendant (and
[ by Plainriff) 1o the ultimaw cusiomer, normally through a distributor. The evidence
is that there is no other use for the parented structure. [tis sold with knowledpe that
it wilt be used as per i3 intended use in a gas fireplace with artificial logs. Itis aot

3.
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18.

19.

20.

21.

.I. J

4 Swplr article of commerce. Cmainly it is a most S‘igniﬁcant patt of the paxfn‘fcwdH .

product, in fact, essentially all of it Hence if therc is not elememnt by element literal
infringement, there is contributary infringement. 35 U.S.C.271(d) (1994).--

This Court further finds that the Defendant advertises and provides insructions, such
that the installer or the ultimate customer following the advertising and insqucuons
provided by Defendant will constinne infringement. [t is further found thay
demonstrarions and sales mectings are held where distributors are shown how to
practice the patenied invention with Defendant’s equipment. The distmburors pass
this on to customers and w0 installers. By this conduct, Defendant induces
infringement pursuant to 35 U.S.C. 271(¢c) (1994),

In the alamative to liperal direct infringement, clements of the claims in suit are
present in the accused strucrure. In each instance, element by element, and slso
considering the accused structure as a whale, there is insubsianual differcnces from

the Defendant’s accused swructure and the claims at issue. Moreover, clement by

element, and as a whole, the accusad structure does the same thing (the same

function) in the same way to give the same result, constiniting infringement under the

doctrine of equivalent.

Afterthe Defendans received a cease and desistletier, an atiorney (*Mr. McLayghlin™

or “amomey Mclaughlin™) was called by phone to seck some advice. Mr.

McLaughlin was provided only the lewer and some adverisg brachures or papers.

Mr. McLaughlin was not asked for an opinion in the real sense of the word, but was

told by Mr. Borrz (“the Defendant’s executive™ or “Mr. Bort2™) that things very

similar 1o the patented structure had existed in the past as early as the cightics. The
only advice given by the attomey was that, if that were so, some of the claims would
be invalid, depending on just what the prior art devices were, and that he would not
have to be concemed about thase claims.

Auomey Mclaughlin was not even provided with the Defendant's accused device
at that dme. nor any alleged prior art. He was never provided the accused device
until long after his oral opinian was given and after suit was filed.

4-
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sketches provided that did not include information or details of when they were sald
or made available to the public, nor any aspect of their authenricity, detail or history.
The art provided ta the anomey clearly did not render the parent claims invalid.
The oral opinion, rendered more than a year afier the first cease and desist lener and
even after suit was filed, did nor infarm the clieni that there was no estoppel during
prosecution and that the doctrine of equivalents would have to be dealt with. 1t is
uncertain how far the oral opinion went, but 11 was meager.

The Defendant’s executive did get what he asked for, a statement that there was no
infringement. The Defendant's apparent desire was 10 avoid paying aflomeys fees or
increased damages, and this appears to have been the sole reason for consuliation
with counsel, as shown both by his restimony on why he consulied Mr. MclLaughlin
by phone and also by Mr. McLaughlin's tastimony as to the stared reason for the
consuliation. Note that ai no time before his deposition was taken, did the

“Defandant’s executive Mr. Boriz ever have a face-to-face mecting with Mr.

McLaughlin conceming the cease and desist letier, even though he and Mr.

McLaughlin were both in Chicago and had offices anly a short distance apart. Never
before Mr. Bonz's deposition was there an accused structure shown w Mr.

McLaughlin. While some advenisements of Defendant’s structuee were shown,

detailed drawings were not provided 1o attomncy McLaughlin. Thus, he never had a
full picture of the accused strucrure. For example, his iestimony as to whether or not
his auxiliary burner was below the main bumner shows that, even thén, he had not
been able vo understand pertinent points of the accused structure.

This Couurt finds that the Defendant merely went through the motijon of obtaining un
optmson 1o protect jiself and thet it did notacquire a tmely, well-considered opinion.
This Court also finds that the Defendant knew it was being very casual or cursory
concerning the opinion and thar the Defendant surely knew that its opinion was
insufficient.

As a finding of fact, it is found thay the conduct above is wilfil.

-5-
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It is found that the foliowing factors exist in the present case: (1) demand for the -
patenjod product, (2) absence of acceprable non-infringing  substitutes; (3)
manufacturing and marketing capability 1o exploit the demand; and (4) the amount
of the profit it would have made. 'Ib&scarcthcfamsmalarctcfcrrcdm in the case
of Panduit Corp. v. Stahlin Bros. Fibre Works, Inc.. 575 F.2d l 152, 1156, 197
U.S.P.Q. (BNA) 726 (6th Cir. 1978). '
Log sets and grate support means arc included in the computation of lost profits.
This 1akes inw consideration Claim 15 as well as considering the convoy of the jog
sets wagether with each auxiliary bumer unit. The individual bumer units are often
sold alone to dismiburors, but the distribuiors ultimately sell these with a log set.
1. CONCLUSIONS OF LAW
The Plainiff owns all right, tite and interest in U.S. Paient No. 5,988,159, including
the right w0 sue and recover for past infringement.
Claim Interpretarion applied by the Court is focused on a paragraph by paragraph
analysis of each claim in suit, with those paragraphs not believed to require any
comment for imerpretation being marked such:

CLAIM 1:
a) The preamble requires a gas cnvironment as opposed © & wood
burning environment;
b) The 1erms used herein are self-explanatory;
¢) The word coals is meant to cover the secondary coals bumer
clongated twbe that is designed or adapied w0 make the coals or
embers enhanced in appearance;

d) The clongated primary bumer tube i3 held up by the side of the pan
through which the elongaed primary bumer tube exteads. The
elongated primary bumer wbe is a1 & raised level with respect o the
secondary coals bumer elongated wbe (e.g., with respect 10 the
centerline).

€) The terms used herein are self-explanatory,

f) The 1erms used herein are self-explanatory;

) The valve is located between the connection to the elongated primary
bumer rube and the cannection t0 the sccondary coals bumer
clongated wbe;

h) The gas flow control means is the common valve in every gas fod fire
place.

“.r [ o
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CLaIM 2:
CLAIM 5:
CLAIM 7:
CLAMS:

CLAIM 9.

CLAIM 11:
CLAIM 12:

CLAIM 13:

CLAIM 15:
CLAIM 16:

CLAIM 17:

B-12-2002 10:10am  From~US DISTRICT COURT t1acdcLue ] TuEL  F.uuoruvs 1 e
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The werms used herein are self-explanatory. [

The terms used herein are self-explanatory.

The 1arms used herein are self-explanatory.

The terms used herein are self-explanatory.

‘Fhe terms uscd hercin are sclf-cxplanatory.

The terms used herein are self-explanatory.

The terms used herein are self-cxplanatory.

The valve is located between the connection to the elongated primary
bumer tube and the caonnection to the sccondary coals bumer
elongated tube;

The terms used herein are self-explanatary.

The terms used herein are sclf-explanatary.

Away from includes any direction that does not include a horizontal
component pointed toward the vertical plane of the fireplace opening,
with the excepton that the plurality of pas discharge ports should not

point subsiantially verrically upward because sand and embcrs may
fall therein.

US. Patent No. 5,988,159 is infringed literally. and, in the altemative, through
inducement und conuibutory infringement by Defendant. 35 U.S.C. 271(b)-(c}
(1994). Any onc of these makes Dcfendant liable 2s an infringer.

There is no prosecution history estoppel, per the admission of the Defeadant's

counsel when under oath.

The infringement accurs through the doctrine of equivalents if nat direcily and/or

literally, based on the facts found relating to equivalence.
The alleged prior uses, sales, and other art do not repder any af the claims in STt

invalid as anricipated under 35 US.C. 102 (1994), nor make any in suit obvious
under 35 U.S.C. 103 (1993).
The claims of the patent are valid.
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11

12.

i
R

Based on the foregoing Findings of Fact and Canclusions of L.aw, this Court finds for the
Plaintiff. Plainiiff’s request for injunctive relief is GRANTED.

IT IS SO ORDERED.

From-US DISTRICT COURT 2147532268 T-022 P.009/008 F-214 -
® o

Damages are awagded to Plaingiff from Defendant, from the ume Defendant received
notice under the 1aw through its receipt of Plaintffs notice lenier on December 10,
1999.
The Panduit factors are met.  Thus, compensatory damages include lost profits,
which include convoyed items thar interact and are essential 1o the operation of the
paiented subject matter. Panduit Corp. v. Stakhin Bros. Fibre Works, Inc., 575F.2d e
1152, 197 U.S.P.Q. (BNA) 726 (6th Cir. 1578). See also, Srare Indu;m'es v Mor-Fla
Industries. Inc., 883 F.2d 1573, 12 USP.Q.2D (BNA) 1026 (1989) or Rure-Hire
Corp. v. Kelley Co., 56 F.3d 1538 (Fd. Cir. 1995). The to1al damages are $435,007
This Court finds that the infringement of Deferdant was willful. Therefore, damages
arc wipled under 35 US.C. 284 (1994).
This is an exceptional case under 35 U.S.C. 285 (1994), and reasonable attorueys fees
arc awarded Plaintiff
All of the findings of fact and conclusions of law swared above are hereby
incorporated together with the usual rule in pawnt infringement cases, that

infringement causes irreparable harm and will be abated. Therefore, an injunction
is granted against Defendant

HI. CONCLUSTON

JE B YER
NI ATES DISTRICT COURT JUDGE
NORTHERN DISTRICT OF TEXAS
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF [TEXAS
DALILAS DIVISION

CLERK, U.S. BISTRICT COURT

GOLDEN BLOUNT, INC., ) » o
Plaintiff ;

v ; Civil Action No. 3:01-CV-0127-R

ROBERT H. PETERSON CO | ;

Defendant. g

AMENDED NOTICE OF APPEAL

Notice is hereby given that the Robert H Peterson Co., Defendaat in the above-identitied
action, amends its previously submitted Notice of Appeal filed March 6, 2003 and hereby appeals
to the United States Court of Appeals for the Federal Circuit from the folfowing:

[y Order entered February 7, 2003, denying Defendant’’s Motion to Amend Findings
of Fact, Conclusion of Law and Judgment Under Rule 52(b} or for a New Triat under Rule 59(a),
and further granting an award of reasonable attorney'’s fees in the amount of $332,349 00, and
granting plaintiff’’s Motion for Updated Damages and Pic and Post Judgment Interest

(Paragraphs 3, 4 and 5) (Attachment 1);
2) Judgment entered August 9, 2002, entering Judgment for Plaintiffs, and awarding

damages and reasonable attorney’s fees based on the Findings of Fact and Conclusions of Law

entered the same date (Attachment 2),

3) Findings of Facts and Conclusions of Law dated August 9, 2002, including Order
Granting Injunction {Attachment 2}, and

4) Order entered March 10, 2003 amending the Final Judgment entered August 9,

Dallas? 966207 v 157234 00001
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2002 to award actual damages of $439,016.00, which were trebled to $1,317,048.00, plus pre=—.-
judgment and post-judgment interest {Attachment 4).

Respectfully submitted,

O, KL,

R. Sel ger
*NS GILCHRIST
45 Ross Avenue
Suite 3200
. Dallas, Texas 75202

Telephone: (214) 855-4500
Facsimile: (214) 855-4300
ATTORNEY FOR DEFENDANT
ROBERT H. PETERSON CO.

OF COUNSEL

Dean A Monco

F. William McLaughlin

WOOD, PHILLIPS, KATZ,

CLARK & MORTIMER

500 West Madison Street, Suite 3800
Chicago, [llinois 60661

Telephone: (312) 876-1800
Facsimile: (312) 876-2020

CERTIFICATE OF SERVICE

This certifies that a copy of the foregoing document was served by first-class mail and
facsimile to counsel for Plaintiff, William D. Harris, Jc., Hitt Gaines Boisbrun, P.C., 225
University Plaza, 275 West Campbell Road, Richardson, Texas 75080, this 18" day of March,

Dalkas2 966207+ 1. 82213 DG
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IN THE UNITED STATES DISURERERERTREYCT OF TEXAS
FOR THE NORTHERN DISTRICT OF KENAS

DALLAS DIVISION
GOLDEN BLOUNT, INC,, § CLERE , r_."_ g
§ By ) ﬁ']m
Plaintiff, § ; w
§ CIVIL ACTION NO. 3-01-CV-0127-R
v. §
§
ROBERT H. PETERSON CO., §
§
Defendant. §
ORDER

On August 9, 2002, this Court entered its Findings of Fact and Conclusions of Law, as well
as the Fina! Judgment, in this case. The Court now makes the following rulings with regard to
Plaintiff and Defepé-z;n.tl;’sf‘l’b.stirrial motions: ) | ,

I Plaintiffs Motion to Disregard the Testimony of John Palaski (fled July 31, 2002)

is hereby DENIED.
2. Defendant’s First Motion to Amend F'md;ngs of Fact, Conclusions of Law and
Judgment n Accordance with Rule 52(b) (received Augusl 23, 2002)" 1s hereby
GRANTED. As discussed infra, a subsequent Order will specify the revised
amount of damages.

3. Defendant’s Second Motion to Amend Findings of Fact, Conclusions of Law and

judgment under Ruie 52(b) or for New Trial under Rule 59(a) (filed August 23,

7002) 1s hercby DENIED.

eave to File Under

"t appears that this Court has not yet issued an Order regarding, Defendant’s Mation for L
al 1s hereby

Seal its First Motion to Amend the Findings and Judgment. Defendant’s Motion for Leave to File Under Se
GRANTED.
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4. Plaintiff’s Application for Attorney’s Fees (filed August 23, 2002) is hereby

GRANTED. Plaintiff is awarded reasonable attomey’s fees in the amount of

o

$332,349.00.
5. Plaintiff’s Motien for Updated Damages and Pre and Post Judgment Interest (filed
i August 23, 2002) is hereby GRANTED to the extent that the award of damages is
updated to cover the peniod t;ctwccn May Ist and August 9, 2002. Defendant is

hereby ORDERED to provide this Court, within [0 calendar days of the date of this

; Order, with sales figures for the ember flame burn unit for the peried from May 1,

2002 to August 9, 20027 The figures will not take into account any returns. After

o receipt of the sates figures, this Court will issuc an order seuting forth the amount of
.‘\‘:‘ . L_ 3 -

actual damages and awarding prejudgment anéffaostjudgmcnt interest. Costs shall be

1 o - taxed against Defendant.

E It is so ORDERED.

SIGNED: February é , 2003,

ME ‘ R
ATES DISTRIET COURT
DISTRICT OF TEXAS

“I'ie Court notes that Defendant has previousiy provided sales figures Tor the period irom iviay i, 2602 o
September 18, 2002; however, that period extends beyond the date of the Final Judgment. See Defendant’s Objection
to Plaintiff’s Motion for Updated Damages (filed September 19, 2002), Exhibit 2. Of course, Defendant shall also serve
2 copy of the sales figures to PlamtifT, and PlaintifT will have 10 calendar days to respond to these figures.

ORDER ) i Page 2

—-=
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LIRSS A T WT I
IN THE UNITED STATES DISTRICT RGURT '? e eERENAS
FOR THE NORTHERN DISTRICT|OF TEXAS . ._:. .
DALLAS DIVISION |
AG -
GOLDEN BLOUNT, INC., § CLERX, US{GISTRIfT COURT
§ By
Plaintiff, § Q" et
& Civil Action No.
v §
§ 3-01-CV-0127-R v&’c’ﬂ :
ROBERT H. PETERSON CO., § R
§
Defendant. §

FINAL JUDGMENT

Pursuant to Rule 58 ol the Federal Rules of Civil Procedure and the Court’s Findings of Facl
and Conclusions of Law, entered Ao sosr 4 2002, it is hereby ORDERED that judgment is
entered for Plaintiffs It is further ORPERED that Plainliff recover damages and reasonable

attorneys fees as set forth in the Cour’s Findings of Fact and Conclusions of Law

Qe Gty

JUDG%J Y BUCHMINER
A

UNITE TES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

Signed the 4#% of  Avougr, 2002,

.

—
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S DISTRIC Y COURT
NORFHERN DIS"RIS; OF TEXAS

N THE UNTTED STATES DISTRYCT COURTE; LE

i FOR THE. NORTHERN DISTRICTOF T S
| DALLAS DIVISION

GOLDEN BLOUNT, INC.,

Plaintiff,
; Civil Action No.

V.

‘: 3-01-CV-0127-R &
; ROBERT fi. PETERSON CQ,,

ﬁmsm:mwvwvummmm

Defeadant.

GS OF FACY CONCLUSIONS OF . AW

" Plaintiff Golden Blount, Inc. ("Plaintff” or “the Plaintiff”) brought suit against Defendant
RobentH. Peterson Co. (Defendant” or “the Defendant’) for parent infringement. A bench uial was
held July 29-31, 2002. Pursuant 10 Rule 52(a) of the Federal Rules of Civil Procedure, the Count

makes its findings of fact and conclusions of law as follows:

L. FINDINGS QF FACT

l L. The Planuff Golden Blount, Inc. is the owner of U.S. Patent 5,988,159, assipned it
I . "
l i by Mr. Golden Blount, the named inventor for the patent (hereinafier “the patent,

“the patent in suit,” or the “Blount patent™). The Pleintff sued Defendant for patent

1 infringement.

i

The ficld of the invention is fireplace bumners and associated equipment.

3. The Defendany alleges thar the patent is invalid under 35 U S.C. 102 (1994) and 35
U.S.C. 103 (1993). The Defendant alse alleges that its accused structure docs not
ininngpe.

. At thc time the patent issued, the Plainuff's cammercial structure under the patent

had been marketed for approximately six years, i.¢ , from abour the nme Plainnff

originally filed iis patcu application. Its sales grew significantly and it 1s a

commercisl success.

- JT-APP 0925
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10.

Defendant is unable to establish when it commenced design of its accused structure,
but it was long after the Plaintiff piaced its device on the market. There is a lack of
explanation of why the first markered accused strucmures wete not fabricated and
placed on the market uatil afier Plaintiff's device had esmblished a market. Also
there is no showing thar the Defendani’s device went through any siganificant design
or development. The Defendant’s structure is very similar o Plaintff's. The
faregoing gives inference of copying.
There had been a need for a bumer device 1o give the appearance of the buming of
natural lags by creating an area of subdued flames out from of the artificial logs, and
10 create the appearance of fiery hot embers aut front, as would be present with the
buming of real lags. The need for such a bumer device to enhance the arrificial
fireplace’s operation had existed for long before the invention occurred. The
patented device met the aforementioned need.
The prior art relied on by the Defendant does not show the same concepts that the
Plaintift's claims include, and proof of the actual existence and/os sales of the pnor
artrelied upon is lacking, as nojed below.
A recent skewch, made Jong after the patent was filed, was made to tllusirate that
which Defendant is wying to establish was prior art in the cighuies. Defendant says
it went off the market long ago. The skeich was made long after the fuct, 10 illustrate
a device allegedly made public or sold by a third party in the eighties. The recent
skerch was made with the inputs and assistance of the Defendant’s personnel.
The alleped prior art, shown in the skeich, was not sufficiently proved o consider it
as meeting the standard of being shown “by clear and convincing evidence ™ Even
if itdid, it was for quite a different purpose than the patenied device, and further, the
<nd use has not been shown.
Tuming to the evidence of burner configurations of Producnon No. 33 and
Production No. 34, again their existence, their use, and their acrual sale or markeung
isvague The Defendants say the alleged strucnures were not marketed (or not further

sold) since around 1990, The only evidence offered were sketches of uncentain

2.
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. origin. Also, if these devices were viable prior art, it would seem that Defendant
would have used them o compete with Plaintiff, rather than market the copycar

structire presently sold.
| 11.  The main mwbe and the auxiliary tube of Pcoduction Nos. 33 and 34 are of the same

diameter and on a vertical level. No support means is provided or suggested.

e

12.  Forthe foregoing reasons, this Court finds that the evidence pertaining to the alleged
prior ant of Production Nos. 33 and 34 fails to establish by clear and convincing
evidence their prior use ar sale. Fuahermoare, this Coant finds that there are
substantial differences between the alleged devices of Production Nos. 33 and 34 and
the Plainuff's device, partdcularly in the level of skall in the art.

' 13.  The otheralleged art offered by Defendantis notnearly as similar as Producuon Nos.
33 and 34, and each fail 10 show significant pertinence.

14.  There are 12 claims in issue. They areclaims 1,2, 5,7-9, 11-13and 15-17. Claims

f ! and 17 are independent claims. AN other claims at tssue are dependent on Claim

z 1, that is, they refer to another claim as a beginning point of the structure they claim

1S As o matter of law, the Court must construe the claims before literal infringement of

| the accused structure may be addressed. Claims constructian is addressed o the

Conclusions of [.aw section infra.

16.  Applying the claim construction refemred to 1n the Canclustons of Law, this Court

' . 3

finds there is: (1) literal infringement of independent Claim 1; (2) literal infringemens
of Claim 17; and (3} literal infringement of dependent Claims 2, 5, 7-9, 11-13, and
15-16.

17.  This Court notes that an independent valve, such as cach residential fireplace has, is

absent from the sucture sold. Howeves, the parties previously stipulated in effect

=L L W1 Vo cm e .

that the Defendant's structure 15 used i the environiment of the valve aircady being
used in the standard fireplace setup. Everything else is pravided by Defendant (and
by Plainfiff) 1o the ulumare customer, nornally through a distributor. The evidence
is that there is no other use for the patented structure. {115 sold with knowledge that

it will be used as per its iniended use in a gas fireplace with artificial logs. 1tis not

!

>
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a staple arvicle of commerce. Cenaindy 1t 1s a most significant part of the paehited:
product, in fact, essentially all of it Hence if there is not elemem by element literal
infringement, there is conibutary infringement. 35 U.S.C. 271(4d) (1994).

This Court further finds that the Defendant advertises and provides instructions, such
that the installer or the wldmate customer following the advenisiﬁg and insoucoons
provided by Defendant will constirute infringement. It is further found that
demonswuarions and sales meetunps ace held whece disiributors are shown how to
practice the patented invention with Defendant's equipment. The dismmibutors pass
this on to customers and to insallers. By this couduci, Defendant induces
infringement pursuant o 35 U.S.C. 271(c) (1954).

In the altemative 1o lileral direct infnngement, elements of the claims in suit are
present in the accused swuciuire. In each instance, element by element, and also
considering the accused structure as a whole, there 1s insubstantal differcnces from

the Defendant's accused structure and the claims at issue. Morcover, element by

element, and as a whole, the accused strucwre does the same thing (the same
funcnion) in the same way (0 give the same result, constinting infringement under the
doctrine of equivalent.
afier the Defendant received a cease and desistletter, an attorncy (“Mr. McLayghlin™
or “auomey McLaughlin”) was called by phone 10 seek some advice. Mr.
Mcl.aughlin was provided only the letter and same advertising brochures or papers.
Mr. McLaughlin was not asked for an opinion in the rea! sense of the word, but was
told by Mr. Borz (“the Defendant’s execurive” or “Mr. Bortz”) that things very
similar to the patented structure had existed in the past as early as the eighties. The
only advice given by the anormey was that, if that were so, same of the claims would
be invalid, depending on just what the prioc arnt devices were, and that he would not

have 10 he concerned about thase claims.

Anomey Mclaughlin was not even provided with the Defepdant's accused device

at that ime, nor any alleped prior art. He was never provided the accused device

until long afier his oral opinian was wiven and afier suit was fled.

4.
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24.
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26.
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in the final analysis, the only opinion given was oral and it was based on-some
sketches provided that did not include information or details of when they were soid
or made available to the public, nor any aspect of their authenticity, detail or histary.
The art provided w the anomey clearly did not render the patent claims invahd.
The oral opinion, rendered maote than a year after the first cease and desist lensrand
even after sun was filed, did not mform the client that there was no estoppet dunng
prosecution and that the dectrine of equivalents would have to be dealh with. It is
uncertain haw far the oral opinion weny, bui 1t was meager.

The Defendant’s executive did get what he asked for, a statement that there was no
infingement. The Defendant's apparent desire was (o avoid paying atiorneys fees or
increased damages, and this appears 1o have been the sole reason for consulianion
with counsel, as shown both by his tesimony on why he consulied Mr. Mcl aughlin
by phone and also by Mr. McLaughlin's testimony as to the stuaied reason for the
consultation. Notz that a1 no time before his deposivion was 1waken. did the
Defendant’s executive Mr. Bortz cver have a face-to-face meeting with Mr.
McLaughlin concerning the cease and desist letter, even though he and Mr.
McLaughlin were both in Chieago and had offices only a short disiance apart. Never
before Mr. Bortz's deposition was there an accused sttucture shown w Mr
McLaughlin. While some advertisements of Defendant’s structure were shown,
detailed drawings were not provided to attomney McLaughlin. Thus, he never had a
fult prctute of the accused soucture. For example, his estimony as to whether ot not
his auxiliary bumner was below the main burner shows that, even them, he had not
been able 1o understand pertinent potnts of the accused sirucrure,

This Court finds that the Defendant merely went through the motion of obtaintng an
opinion 1o protect itsel{ and thet it did not ecquire a tmely, well-considered opimon
This Court also finds that the Defendant knew it was beipg very casual or cursory
concerning the opinion and that the Defendant surely knew thart its opinion was
insufhicient.

As a finding of fact, itis found that the canduct above is wilful.

-5-
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[t is found that the following factors exist in te present case: (1) demand for-the..
patented product; (2) absence of acceptable non-infringing substimtes; (3)
manufacturing and marketing capability 1o exploiu the demand; and (4) the amount
of the profit it would have made. These are the factars that are referved to in the case
of Panduir Corp. v. Stahlin Bros. Fibre Works, Inc.. 575 F.2d 1152, 1156, 197
U.S.P.Q. (BNA} 726 (6th Cir. 1978).
Log sets and grate suppost means arc included in the computation of lost profits.
This wkes into consideration Claim 13 as weil as considering the convoy of the fog
sets together with sach auwxiliary bumer unit. The individual bumer umts are often
sald alone 1o dismibutors, but the distributors ulimatety self these with a log set.
[I. CONCLUSIONS OF LAW | |
The Plainnff owns all right, title and interestin U.S. Pasent No. 5,088,159, including
the right 1o sue and recover for past infringement.
Claim inwerpretation applied by the Court is focused on a paragraph by paragraph
analysis of each claim in suit, with those paragraphs not believed 1o require any

comment for interpretation being marked such:

CLAIM 1:
a) The preamble requires 8 gas environment as opposed 10 a wood
buming environment,
b) The terms used herein are self-explanatory,
c) The word ¢0als is meant to cover the secondary coals bumer

clongated wbe thar is designed or adapted wo make the coals or
embers enhanced in appearance;
dj The elongated pricmary burmer tube 1s held up by the side of the pan
through which the clongated primary bumer rube extends. The
elongated primary burner wbe is at a raised level with respect 1o the
secondary coals bumner elongated wbe (e.g., with respect 1o the
centerline).
The terms used herein are self-explanawry,
The renns used herein are self-explanatory;,
The valve is located between the connection 1o the elongated primary
burner rube and the connection w0 the secondary coals bumer
clongaied wbe;
h) The gas flow control means is the common valve in every gas fed fire
place.

1”0
—

=
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CLAIM 2:  The wrms used herein are self-explanajory. R

CLAIM S:  The erms used herein are self-explanatory.

CLAIM 7:  The terms used herein are self-explanatory.

CLAIM 8 The erms used herein are self-explanatory.
CLAIM 9:  Thc terms uscd hercin are self-cxplanatory .
CLAIM 1}:  The rerms used herein are setf-explanatory.
CLAIM 12:  The terms used herein are sclf-cxplanatory.
CLAIM 13:  The valve is located between the conneciion to the elongated primary

bumer tube and the connection to the sccondary coals bumer
clongated rube,

i

CLAIM 15 The rerms used herein are self-cxplanatery.

CLAIM 16 The termns used herein are sclf-explanatory.

CLAIM I'7: Away from includes any direcuon that does not include a horizontal
component pointed ioward the vertical plane of the fireplace opeming,
with the excepron that the plurality of pas discharpe ponts should not
point subsiantially vertically upward because sand and cmbets may
fall theremn.

! 3. US. Patent No. 5,988,159 is infringed literally, and, in the alternative, through

[
!

inducemem und conmbutory nfringement by PDefendant. 33 U.S C. 27¥{b)(c)
(1999). Aqay one of these makes Defendant liable as an infringer.

4 There is no prosecution history estoppel, per the admission of the Defendant's
counsel when under oarh.

5 The infringement accurs through the doctrine of equivalents if not directly and/or
literaily, based on the facts found relatng to equivalence.

6. The allégcd prior uses, sales, and other art do not render any of the claims in suit
invalid as anyicipated under 35 U.S.C. 102 (1954), nor make any in suit obvious
under 35 U.S.C. 103 (1993).

7. The claums of the pateni are valid.
iy
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Damages are awarded to Plainaff from Defendant, from the ume Defendant received

notice under the law through its receipt of Plaintiff s notice lerier on December 10,

1959.

The Panduit factors are met.  Thus, compensatory damages include lost profits,
which include convoyed items that interact and are essential to the operation of the
patented subject matey  Panduit Corp. v Stahlin Bros. Fibre Works, Inc., S?S F.2d
1152, 197U.S P.Q. (BNA) 726 (6th Cir. 1978). See also, Stare Intﬁulﬁ;'s v Mor-Flo
Indusmries, Inc., 883 F.2d 1573, 12 US.P.Q.2D (BNA) 1026 _(1989) or Ree-Hire
Corp. v. Kelley Co.. 56 F.3d 1538 (Fed. Cir. 1995). The total damages are $435,007

This Court finds that the infringement of Defendant was willful. Therefore, demages

are ripled under 35 U.5.C. 284 (1994).

This s an exceptional case under 35 U.S.C.285 (1994), and reasonable attorneys fees
arc awarded Plaintff.

All of the findings of fact and conclusions of law stared above are hereby
incorporated together with the usnal rule in paent infrngement cases, jhat
infringement causas irreparabte harm and will be abated. Therefore, an injunction

1s granted against Defendant.

HI._ CONCLUSION

Based on the foregoing Findings of fact and Conclusions of Law, this Court finds for the
Plainuil. Plainnff's request for injuncuive relief is GRANTED.

IT 1S SO ORDERED,

JER B@HME\(ER
UNY SYATES DISTRICT COURT JUDGE
NORTHERN DISTRICT OF TEXAS

8-

] .
W

JF-APP 0932




p |
o o

‘l’\ T s _._,—_—_,_—‘:'T'"__

P TR R G S
1 o

IN THE UNITED STATES DISTRICT CQURT ~ "____
! FOR THE NORTHERN DISTRICT OF TEXAS !

DALLAS DIVISIO

| GOLDEN BLOUNT, INC,, CLERw U D G L COURT

By

I Dyl

CIVIL ACTION NO. 3-01-CV-0127-R

Plaintriff,

ROBERT H. PETERSON CO.,

<
W LR R R W WD U D R

Defendant.

ORDER

!= Pursuant to this Court’s post-trial Order (entered February 7, 2003), the Final Judgment

(entered August 9, 2002) is hereby AMENDED as follows:

Plaintiff is awarded actual damages in the amount of $439,016, and the actual damages arc
T trebled, totaling $1,317,048. Plaintiffis awarded prejudgment interest, which shali be calculated on
; " asimple rather than compound basis, on the actual damages of $439,016' at the rate of 5.0% for the
period from December 10, 1999 to August 9, 2002. Plaintiff is awarded reasonable attorney's fees
in the amount of $332,349. Plaintiff is awarded postjudgment interest, calcutated pursuant to 28
U.S.C. §1961, on the sum of the trebled damages and attorney's fees at the rate of 1.88% from the

date of the Final Judgment. Costs shall be taxed against Defendant.

Yo Bl

TUDCIH IRRRY BUCHMEYER ]
Ut\lrrla%siN $ DISTRICT COURT
NORT DISTRICT OF TEXAS

' Itisso ORDERED.
SIGNED: March 7 ,2003.

'Paragraph 9 of this Court’s Findings of Fact and Conclusions of Law {entcred August 9, 2002) 1s hereby
AMENDED 1o include this amount as the award of “total damages.”

*See, e.g.. Gyromat Corporation v. Champion Spark Plug Co., 735 F 2d 549, 556-7 (Fed. Cir. 1984) (in patent
cases, the district court has discretion to determine the interest rate and whether the interest shall be calculated on a
simple or compound basis).
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