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I. INTRODUCTION

During her tenure on the U.S. Court of Appeals for the Federal Circuit
(“Federal Circuit”), Judge Pauline Newman has dissented in a remarkable
series of appeals implicating important rights of government contractors.
Her dissents represent such a significant percentage of contract-related ap-
peals in which she participated that the government contracting legal com-
munity may appropriately view her as the Federal Circuit’s “great dissenter.”
These dissents respectfully but emphatically criticize her colleagues for not
recognizing legitimate interests of contractors and citizens seeking remedies
from the Government. The opinions consistently reflect the view that a pri-
mary responsibility of the court is to serve “the national policy of fairness to
contractors.”

This theme runs through opinions dealing with a broad range of issues,
such as jurisdiction, statute of limitations, authority, implied contracts, sov-
ereign acts, illegal contracts and provisions, interest, award protests, govern-
ment duties, contract interpretation, superior knowledge, release and waiver
of claims, and remedies. The dissents give close attention to basic contract
law, to applicable precedent, and to appropriate standards of appellate review,
demonstrating a precise judicial approach, but invariably argue fundamentally
that contractors should be afforded their “day in court” and “fair” treatment.
Seeking to hold the Government accountable for its conduct, Judge Newman
is plainly skeptical about the reach of sovereign immunity and the extent of
government prerogatives when they bar a fair and just result.

These dissents demonstrate the coherence of her specialized judicial phi-
losophy and are noteworthy for that reason alone. But her dissents are also
worthy of study for the additional reason that, given their persistence, they
declare a responsible, nonpartisan view that the Federal Circuit has inappro-
priately moved the balance of its government contract jurisprudence toward
protecting the sovereign and the public fisc.

II. THE BASIS FOR THE “FAIRNESS” POLICY

Judge Newman does not provide a citation for the “national policy” she
invokes. Her dissents seem almost to assume such a purpose, as if it could not

1. A policy she explicitly invoked in one of these dissents. See England v. Contel Advanced
Sys., Inc., 384 F.3d 1372, 1383 (Fed. Cir. 2004) (Newman, J., dissenting).
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be otherwise. She could have cited the Federal Acquisition Regulation (FAR),
which states as a “guiding principle” that the Government will “[cJonduct
business with integrity, fairness, and openness.” But the source appears to be
jurisprudential, rather than regulatory.

Judge Newman was appointed to the first vacancy on the Federal Circuit
after it replaced and subsumed the U.S. Court of Claims and the U.S. Court
of Customs and Patent Appeals.’ Although she had been a leader in the corpo-
rate patent bar, she surely became knowledgeable about the historic function
of the Court of Claims. The role of the court has been chronicled in a court-
authorized history, authored in significant part by Judge Marion Bennett, a
former Court of Claims judge and a colleague on the new court.* In Judge
Bennett’s words, the Court of Claims history embraced its special role in the
relations between the Government and its citizens:

A unique and permanent contribution that the Court of Claims has made over the
span of its long life as a public institution is in how it helps make Government of-
ficials accountable to the citizens whose servants they are, but whose relationship
to their masters is sometimes forgotten. In helping to inspire a high standard of
conduct for Government officials, it serves the nation well. If there is a constant
thread running through the court’s decisions, it would seem to be in holding the
Government and its officials to a strict code of conduct in their relations with citi-
zens. . . . [I]t is a special responsibility for a court created as the main forum for
claims against the sovereign.

Such a court is the flower of a free society.

Indeed, this nation without the Court of Claims would be hard to conceive if we
continue to accept President Abraham Lincoln’s premise:

It is as much the duty of government to render prompt justice against itself, in
favor of citizens, as it is to administer the same, between private individuals.

In this role, it has been said of the Court of Claims: “It holds and speaks a nation’s
conscience.” The court has accepted these definitions of its mission.’

In Judge Bennett’s definition of this charter of the Court of Claims itself lies
the “national policy of fairness” to claimants, including government contrac-

2. FAR 1.102(b)(3).

3. See Biography of Fudge Pauline Newman, U.S. Ct. oF AppeaLs ror THE Fep. Circurr,
http://www.cafc.uscourts.gov/index.php?option=com_content&view=article&id=126:pauline-
newman-circuit-judge&catid=1:judges&Itemid=24 (last visited Oct. 10, 2010).

4. See generally 2 WiLsoN CoweN ET AL., THE UN1TED STATES CoURT OF CrAmMs: A HisTory
(1978).

5. Id. at 170-72 (quoting Abraham Lincoln, First Annual Message to Congress (Dec. 3, 1861);
48 Ct. CL. 25 (1913)).
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tors, which Judge Newman has invoked while sitting in the successor Federal
Circuit.

III. THE DISSENTS

Notwithstanding this “constant thread,” Judge Newman’s dissents each
has a unique story to tell—some shorter, some longer than others—so it
seems the best way to develop the thread is to present the most noteworthy of
them in chronological order. What follows, therefore, are analyses of twenty-
two cases, decided between 1991 and 2010, sufficiently detailed to allow the
reader to understand the competing views, to make his or her own judgments,
and perhaps to reach some conclusions about the significance of her ongoing
dialogue within the Federal Circuit.

A. 1991—GAF Corp. v. United States

In GAF Corp. v. United States, an asbestos insulation manufacturer sought
recovery for damages sustained as a result of tort actions by workers at Navy
shipyards.” The Claims Court® granted summary judgment, rejecting GAF’s
claim that the Government was accountable because it had, but did not dis-
close, superior knowledge of the health hazards involved.” The Claims Court
held, as a matter of law, that the Navy had no contractual duty to warn an
asbestos producer of hazards in its own product.'

On appeal, the panel majority!'! agreed, relying on Lopez v. A.C. & S., Inc.,
a decision it described in this way:

6. Not included are the following noteworthy cases in which Judge Newman dissented in
this period: Avtel Servs., Inc. v. United States, 501 E.3d 1259, 1260 (Fed. Cir. 2007) (bankruptcy
of protester does not moot or eliminate jurisdiction); Fisherman’s Harvest, Inc. v. PBS & J, 490
F.3d 1371, 1379 (Fed. Cir. 2007) (appropriate transfer to the Court of Federal Claims where “ul-
timate liability” is that of United States); Barclay v. United States, 443 F.3d 1368, 1379 (Fed. Cir.
2006) (takings claim does not accrue for limitations purposes based on possibility); Info. Tech. &
Applications Corp. v. United States, 316 F.3d 1312, 1325 (Fed. Cir. 2003) (FAR 15 rewrite does
not justify unfair procedure); BenJu Corp. v. United States, No. 98-1174, 1999 WL 3335, at *4
(Fed. Cir. Jan. 4, 1999) (absence of government claim for repayment “during any reasonable pe-
riod of time”); Hubsch Industrieanlage Spezialbau, GMBH v. United States, No. 96-5119, 1997
WL 337557, at *5 (Fed. Cir. June 20, 1997) (both sides contributed to breakdown of arrange-
ment; too many factual disputes for summary judgment); Data Gen. Corp. v. Johnson, 78 F.3d
1556, 1566 (Fed. Cir. 1996) (admitted violation of law cannot be ignored; terminated contract
cannot be reawarded without prejudice to competitors); Interwest Constr. v. Brown, 29 F.3d 611,
618 (Fed. Cir. 1994) (where all bidders read specification in same way, unwarranted to find a pat-
ent ambiguity, raising duty to inquire).

7. GAF Corp. v. United States (GAF Corp. I1I), 932 F.2d 947, 948 (Fed. Cir. 1991).

8. The Claims Court replaced the trial function of the Court of Claims. Subsequently, it was
renamed the Court of Federal Claims (“COFC”). See Court of Federal Claims Technical and
Procedural Improvements Act of 1992, Pub. L. No. 102-572, § 902(a), 106 Stat. 4516 (1992).

9. GAF Corp. v. United States (GAF Corp. I), 19 Cl. Ct. 490, 503 (1990).

10. See id. at 504.
11. Judges Rader and Rich.
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This court in Lopez reasoned that the superior knowledge doctrine does not impose
on a customer the duty to inform an experienced producer that its products are
hazardous. . . . GAF, like the asbestos producers in Lopez, in effect asserted “not
only a duty of the customer to inform the supplier that his product is defective, but
a duty to find out what he [the supplier] does not already know.” This additional
duty does not “fit” the superior knowledge doctrine. Indeed the doctrine does not
impose on a buyer an affirmative duty to inquire into the knowledge of an experi-
enced seller.””

On this basis, the panel majority held that “the Claims Court correctly deter-
mined that GAF’s showings did not create a triable issue.”"?

Judge Newman’s dissent focused on GAF’s specific and documented as-
sertions of fact, which created a “factual distinction from the premises of our
decision in Lopez.”'* GAF “proffered evidence that shows, on its face, that at
the time the government contracted with Rubberoid the Navy actively sup-
pressed knowledge that was significantly superior to that available from any
other source, and instead allowed misleading information to be published”
and also “proffered affidavit evidence positively averring Rubberoid’s lack
of knowledge as to the hazardous conditions created by the Navy’s misuse
of asbestos products.”” Judge Newman concluded that “Lopez did not es-
tablish a general rule that encompasses these facts. GAF thus was entitled
to establish the actual factual situation.”’® Summary judgment was therefore
inappropriate.'’

Judge Newman’s excerpts from the Navy’s classified documents helps one
understand why she was unwilling to accept her colleagues’ broad pronounce-
ment of law as dispositive.”® One such document stated: “Asbestosis. We are
having a considerable amount of work done in asbestos and from my observa-
tions I am certain that we are not protecting as well as we should. This is a
matter of official report from several of our Navy Yards.”"” In contrast to this
and other classified reports,?® the Navy released a report that downplayed the
hazards of asbestos use in the Navy: “The incidence of asbestosis among pipe
coverers in the shipyards studied was low. . . . In view of the nature of shipyard
pipe covering work, this low incidence is not surprising.”?!

Judge Newman’s indignation at these documented facts is not masked by

her judicious language and limited conclusion that the GAF assertions of fact
had to be tried:

12. GAF Corp. 11,932 F.2d at 949 (alteration in original) (quoting Lopez v. A.C. & S., Inc., 858
F.2d 712, 717-18 (Fed. Cir. 1988)).

13. Id.

14. Id. at 951 (Newman, J., dissenting).

15. Id.

17. Id.

18. Seeid. at 951-52.

19. 1d.

20. See id.

21. Id. at 952 (omission in original).
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In this case, GAF has proffered factual support not provided in Lopez, pointing out
that the government monitored the health hazards, knew of the significant health
risk to which it knowingly subjected its employees, classified the results as military
secrets, and released misleading public information in its stead. For purposes of
summary judgment we must accept these allegations as true.??

GAF was therefore entitled at least “to establish the actual factual situation,”
not to be frustrated by summary judgment based on a cramped and fact-free
application of the superior knowledge doctrine.?

B. 1991—Emerald Maintenance, Inc. v. United States

The Emerald Maintenance appeal involved roofing contracts awarded in
September 1985 with a Davis Bacon Act Wage Determination that turned
out to be defective.”* The Wage Determination conflicted with a controlling
local area practice that required all employees who worked on roofs as part
of a roofing contract be classified as “Roofers.”” The Wage Determination
classified some as “laborers” with lower rates and fringe benefits. The gov-
ernment estimate and Emerald’s bid were based on the incorrect wage deter-
mination. The parties stipulated that neither was aware of the area practice
at the time the contracts were executed.?® In September 1986, after a Labor
Department investigation, the Contracting Officer (CO) notified Emerald of
the area practice and requested restitution payments to the underpaid work-
ers. Subsequently the CO withheld $110,104 and paid this money to the
workers according to the higher rates.?”’

Emerald submitted a claim for the withheld money, not because the em-
ployees were not entitled to the higher compensation, but on these alternative
theories: (1) the Wage Determination amounted to a defective specification
in the contract, (2) the Government misrepresented what the workers could
be paid, and (3) the parties, not knowing of the area practice, were mutually
mistaken.”

The panel majority”—affirming the Armed Services Board of Contract
Appeals (“ASBCA” or “Board”)—ruled that the defective specification and
misrepresentation counts were not within the Board’s Contract Disputes
Act (“CDA?”) jurisdiction and were appropriately dismissed.*® The basis for
this holding was the “Disputes Concerning Labor Standards” clause, which
stated that “[d]isputes arising out of the labor standards provisions of the con-
tract shall not be subject to the general Disputes Clause of the contract.”!

22. Id. at 953.

23. Id. at 951.

24. See Emerald Maint., Inc. v. United States, 925 F.2d 1425, 1426-27 (Fed. Cir. 1991).

25. Seeid. at 1427.

26. 1Id.

27. Id.

28. See id.

29. Judges Lourie and Nies.

30. See Emerald Maint., Inc. v. United States, 925 F.2d 1425, 1430 (Fed. Cir. 1991).

31. Id. at 1428 n.2 (ostensibly superseding the Contract Disputes Act, 41 U.S.C. §§ 601-613
(1988)).
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Notwithstanding the broad jurisdictional grant of the CDA (“any appeal from
a decision of a contracting officer . . . [relating] to a contract”), the panel
majority explained that “in the specific Disputes provision of the contracts,
appellant agreed that disputes over labor standards are not to be subject to
the general disputes clause.”*? Relying on “little doubt” about its “objective
reading” and the “well established” rule that “the specific governs over the
general,” the majority concluded that the claims could only be adjudicated “in
accordance with procedures of the Department of Labor.”*

With respect to Emerald’s mutual mistake claim, the majority relied on
the “very clear” language of “Site Investigation and Conditions Affecting the
Work” clause, to hold that the risk of this mistake was cast upon the contrac-
tor.** Thus, “[t/he government [was] not responsible for Emerald’s inadequate
investigation.”*’

Judge Newman’s dissent directly confronted the majority’s conclusions:

While Emerald does not and can not contest in this action the correctness of the
Department of Labor’s determination of area practice, requiring that the laborers’
work in the Davis-Bacon schedule be paid at the roofers’ rate, neither the contracts
between Emerald and the agency, nor the operation of law, absolves the agency of
liability for increased wages it retroactively required the contractor to pay. On the
contractor’s legal theories of mutual mistake, defective specifications, or misrepre-
sentation, the contractor is entitled to relief.*®

Citing regulations and precedents not mentioned in the majority opinion, the
dissent explained why the majority was wrong on both its jurisdictional and
assumption of risk rulings.

As to the jurisdictional dismissal of the defective specification and misrep-
resentation claims, Judge Newman wrote:

[Wlhether or not there was a “Dispute Concerning Labor Standards” between
Emerald and the Department of Labor, that issue is unrelated to the dispute be-
tween Emerald and the contracting agency concerning liability for increased cost
of performance due to the change by the government in the contracts’ wage and
classification terms.*’

The dissent cited ASBCA precedent for this distinction and the conclusion
that Emerald’s claim was subject to the CDA.*® Judge Newman cited Court of
Claims precedent granting relief where “[t]here consequently was a misrep-
resentation by defendant, perhaps an innocent one, as to the prevailing wage
rate for unskilled laborers, but one upon which plaintiff relied.”*’

32. Id. at 1429 (citing 41 U.S.C. § 607(d)).

33. Id. The opinion did not address whether the Department of Labor procedure provided for
resolution of disputes about contractual responsibility for an erroneous wage determination.

34. Id. at 1430, 1433.

35. Id. at 1430.

36. Id. at 1430-31 (Newman, J., dissenting).

37. Id. at 1431 (citation omitted).

38. See id. (“Rather, the dispute concerns who is to bear the burden of increased wages and
fringe benefits. This is a matter properly before the Board for resolution.” (quoting Ralph
Constr., Inc., ASBCA No. 35633, 88-2 B.C.A. (CCH) ¥ 20,731, at 104,756)).

39. Id. at 1432 (quoting Poirer & McLane Corp. v. United States, 128 Ct. CL 117, 126 (1954)).
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The most persuasive feature of the dissent is Judge Newman’s quotation
of the regulations assigning responsibility to the contracting agency for “insur-
ing that only the appropriate wage determination(s) are incorporated in bid
solicitations and contract specifications,” and, further, for taking appropriate
action when a wage determination is corrected after award.” Title 29 C.ER.
§ 1.6(a)(2)(f) specified that, in the event the Davis Bacon administrator issues
a corrected wage determination:

the [contracting] agency shall . . . incorporate the valid wage determination retroac-
tive to the beginning of construction through supplemental agreement or through
change order, Provided That the contractor is compensated for any increases in
wages resulting from such change. The method of incorporation of the valid wage
determination, and adjustment in contract price, where appropriate, should be in
accordance with applicable procurement law."

As Judge Newman commented, “[t]his assigned responsibility is a determin-
ing factor in Emerald’s dispute, for it is specific to the issue in dispute.”*

Not only did the regulation establish the “procurement” (rather than labor
relations) nature of the dispute, thus appropriately to be resolved under the
CDA, the regulation undermined the majority’s analysis of the assumption
of risk issue.” Judge Newman discounted the majority’s reliance on the “Site
Investigation and Conditions Affecting the Work” clause: “This clause is spe-
cific as to certain site conditions, and states the consequences of failure to rea-
sonably investigate the site. There is no mention of wage classifications.”**

While the majority found the Site Investigation clause dispositive, she dis-
posed of the risk allocation issue by stating that, under the specific terms of
29 C.ER. § 1.6(2)(2)(b), “it is the agency that is ‘responsible for insuring’ the
correctness of the wage determinations.”*

Judge Newman then cited a string of cases to establish that “[t[he law that
applies in this situation is settled.”* Among these precedents was Black, Raber-
Kief & Assoc. v. United States: “It is settled that, where the Government re-
quires a contractor to pay higher wages than he was obligated to pay under his
contract, the United States is liable for the additional costs.”¥

Given her detailed, well-supported analysis, it is understandable that Judge
Newman dissented from the majority’s refusal to hold the Government ac-
countable for the erroneous wage determination.*

40. Id. at 1432-33 (quoting 29 C.ER. § 1.6(a)2)(b), (f) (1989)).
41. Id. (emphasis supplied) (quoting 29 C.ER. § 1.6(a)(2)(f)).

42. Id. at 1433.

43. Id.

44. Id.

45. Id. at 1433-34 (quoting 29 C.FR. § 1.6(a)2)(b)).

46. Id. at 1434.

47. Id. (quoting Black, Raber-Kief & Assocs. v. United States, 357 F2d 355, 361 (Ct. CL

48. In an unusual footnote, the majority responded to the dissent, noting—but not discussing
or distinguishing—her citation of “cases and regulations assigning that risk of the government.”
However, the footnote has an ipse dixit quality by merely repeating the majority’s initial proposi-
tions. Id. at 1430 n.3 (majority opinion).
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C. 1991—United States v. Grumman Aerospace Corp.

"This appeal involved a panel decision, initially issued as nonprecedential,
that the ASBCA lacked jurisdiction because the contractor’s claim had not
been certified by an appropriate official as described in the regulations im-
plementing the CDA’s requirement that “the contractor” certify the claim.*
Grumman’s certificate had been signed by its senior vice president and trea-
surer.’® The regulation, 48 C.FR. § 33.207(c)(2), required a certification from
either “(i) [a] senior company official in charge at the contractor’s plant or
location involved; or (ii) an officer or general partner of the contractor having
overall responsibility for the conduct of the contractor’s affairs.””!

"The original panel required that the Board’s decision on the merits in favor
of Grumman be vacated and the appeal dismissed for lack of jurisdiction.’?
When the Government successfully sought to have the decision made prec-
edential, four judges dissented from the court’s “refusal to consider the case
in banc and to affirm the [ASBCA’s] jurisdiction to decide the case.”? Judge
Newman was one of the judges joining in this dissent authored by Judge
Plager.’* The dissent is important to understand Judge Newman’s government
contract jurisprudence because it shows where she stood on the jurisdictional
snarl created by the court’s unquestioning acceptance of the claims-defining
regulations promulgated by the Government, as determinative of jurisdiction
under the CDA.

The CDA established jurisdiction based on appeal from the denial of a
“claim” but did not define “claim.” The regulations added many special at-
tributes to the normal meaning of “claim,” including that the claim be certified
and further that it be certified by defined contractor officials, before it could
be considered a “claim” within the meaning of the CDA.* Because the court
also held that subject matter jurisdiction depended on these requirements,’’
deference to the regulations disrupted the efficient dispute-resolution process
intended by the CDA, as it did in the Grumman case.

The dissenters characterized the panel’s pronouncement as “not good
law.”’® Deference to the regulation was not necessary or appropriate because
“[t]he term ‘contractor’ as used in . . . the Contract Disputes Act (‘CDA)) is
not ambiguous.”’ The dissent suggested that the regulation, “by limiting the

49. See United States v. Grumman (Grumman I), 927 ¥.2d 575, 577-78, 581-82 (Fed. Cir.
1990) (citing 41 U.S.C. § 607(c)(1) (1988)), cert. denied, 502 U.S. 919 (1991).

50. Seeid.at 577.

51. Id. at 578 (quoting FAR 33.207(c)(2) (1989)).

52. Seeid.at 577.

53. Seeid. at 581 (Plager, J., dissenting).

54. Seeid.

55. See 41 U.S.C. § 607(d) (1988); Grumman I, 927 F.2d at 579-80, 583-84.

56. See Grumman I,927 F.2d at 578 (majority opinion).

57. See id. at 580.
58. Id. at 582 (Plager, J., dissenting).

Id.
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range of officials able to certify as narrowly as it does, goes beyond reasonable
interpretation.”® In the dissenters’ view: “The statute delegates o the contrac-
tor the power to designate who speaks for it; it does not grant to OMB the
power to intrude itself into the myriad reasons of corporate organizational
structures.”®! The dissenters also explained the dangers inherent in the panel’s
decision, which

sets a trap for the unwary, requiring that claims falling short of its technical trap be
restarted, thus giving the Government more years to avoid paying its just debts, if
they are ultimately found to be just, and to deny to contractor the interest on the
money due that the statute requires to be paid. . . . This court should not coun-
tenance any such distortion of the remedial purposes of the Contract Disputes
Act.?

Finally, the dissenters lamented missing the “opportunity to correct. . . a
long-standing error” of the court’s own making, which linked the jurisdiction
of the boards and courts to the proper certification of the claim.®® “A party’s
failure to do all that is required to certify a claim goes only to that party’s
entitlement to relief,” not jurisdiction.®* “To confuse the two creates not only
analytical difficulties but practical ones as well.”® The dissenters concluded
with a statement that would have been endorsed by most in the government
contracts bar: “This whole area could benefit from a thorough reexamination
en banc.”%

D. 1993—Winstar Corp. v. United States

The Winstar case is, of course, well known for the Supreme Court decision
that rejected the Government’s sovereign act defenses and sustained claims
by banks that the Financial Institutions Reform, Recovery, and Enforcement
Act’s (“FIRREA”)Y regulatory capital requirements breached contracts by
repudiating the regulatory treatment of “supervisory goodwill” promised by
the Federal Housing Loan Bank Board (“FHLBB”) in connection with the
acquisition of failing thrifts.®® Not as well-known is Judge Newman’s role in
the history of this litigation. Her dissent in the initial Federal Circuit deci-
sion led to a rehearing en banc and anticipated the Supreme Court’s ultimate
ruling.’ As such, Judge Newman’s Winstar dissent is rare because it ultimately

60. Id.

61. Id. at 582-83.

62. Id. at 583.

63. Id.

64. Id. at 583-84.

65. Id. at 584.

66. Id. In Pub. L. No. 102-572, 106 Stat. 4518 (1992), Congress legislatively overruled this
decision by providing that the certificate could be executed by any person authorized by the
contractor and that a defective certificate would not deprive a court or board of jurisdiction. See
41 U.S.C. § 605(c)(6)~(7) (2006).

67. 12 U.S.C. § 1464 (2006).

68. United States v. Winstar Corp. (Winstar I1I), 518 U.S. 839 (1996).

69. See Winstar Corp. v. United States (Winstar I), 994 F.2d 797, 813-19 (Fed. Cir. 1993)
(Newman, J., dissenting), judgment vacated, reb’g & reb’g en banc granted, 64 F.3d 1531 (Fed. Cir.
1995), aff’d, 518 U.S. 839 (1996).
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prevailed—and can be said to have had a significant impact on the Federal
Circuit’s contract jurisprudence.

In the inital Federal Circuit decision, the panel majority” reversed the
COFC and rejected the banks’ contract claims. Winstar”! had alleged that
the FHLBB induced it to take over a failing bank by promising to allow ac-
counting for the balance sheet shortfall of the failing bank as “supervisory
goodwill,” to be amortized over an extended period of time.”” The FHLBB’
purpose was to avoid government liability to depositors of the failed bank by
encouraging the acquisitions in this way.”* Subsequent to these promises and
the resulting bank transactions, FIRREA prohibited this regulatory account-
ing, leaving Winstar itself out of compliance and forcing it into receivership.”*
Winstar claimed breach of contract, but the Government asserted that the
enactment of FIRREA and its enforcement constituted a sovereign act, not
subject to redress.”

The panel majority agreed.”® The majority concluded that “FIRREA’s
capital reforms [were] ‘general and public’ acts to which the Sovereign Acts
Doctrine applies.””” Thus, the Government’s “characters . . . as a contrac-
tor and as a sovereign cannot be . . . fused” to cause contractual liability for
such sovereign acts.”® The majority also addressed the question of whether the
agreement required “the Bank Board to measure regulatory capital in a man-
ner inconsistent with what Congress later required in FIRREA.””” Applying
the “unmistakability” doctrine, the majority ruled the contract did not confer
an immunity “from the effect of future changes in law . . . in unmistakable
terms.”® Accordingly, the majority held that Winstar “assumed the risk that
the law would change.”®!

Judge Newman dissented that the issue was not whether Congress had the
power to enact FIRREA and foreclose contract performance, but rather the
financial consequences of these acts.®? She noted, “The [COFC] did not make
the mistake of confusing the government’s right to legislate in the public in-
terest with the government obligations in specific contractual commitments.
This distinction is a necessary implementation of the principles by which our
government does business with its citizens.”

70. Chief Judge Nies and Judge Rich.

71. And other banks whose cases were joined. See, ¢.g., Statesman Sav. Holding Corp. v. United
States, 26 Cl. Ct. 904, 906 (1992).

72. Winstar I, 994 F.2d at 802.

73. Id.

74. Id. at 805.

75. Id. at 818 (Newman, J., dissenting).

76. See id. at 808 (majority opinion).

77. Id.

78. Id. (quoting Horowitz v. United States, 267 U.S. 458 (1925)).

79. Id. at 809.

80. Id.

81. Id. at 811.

82. Id. at 814 (Newman, J., dissenting).

83. Id. at 817.
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She described the majority rationale as apparently that “the govern-
ment may abrogate contracts without liability” based on the “sovereign acts
doctrine.”* In contrast, it was “quite clear” to Judge Newman that “the sover-
eign acts doctrine does not mean that the government can walk away from any
contract to which it is a party, avoiding all contract liability, whenever there
is intervening legislation or regulatory action.”® She commented that “gov-
ernmental responsibility is not a new idea in this nation’s law”% and sovereign
acts are “not a boundless justification for government non-liability.”®”

Her dissent stressed the bargaining of the contracts, the essentiality of the
Government’s commitments, and the financial benefits to the Government.®®
She chided the Government’s posture:

The government’s disavowal of having made binding contracts comes with poor
grace, not only in view of the government’s encouragement of these arrangements
when they were made, but also because performance was accepted by the govern-
ment for several years.

The legislation, she pointed out, was enacted with specific knowledge and
expectation that it would interfere with performance of specific contracts by
changing the rules of capital compliance.” Indeed, as she reported, the leg-
islative committees had specifically requested opinions on the Government’s
exposure for breach and “received inconsistent advice”: GAO said that there
could be liability, while the Department of Justice said that there could be
no resulting claims.”” This “foreseen and intended consequence” of FIRREA
and its regulatory implementation “negat[ed] immunity as a sovereign act.””
“That the government may be empowered to legislate this way, and that a
desired public policy is served,” she wrote, “does not mean that it can be done
without liability to those with whom the government had made a different
commitment.””

The panels’ split-decision led in turn to an en banc review and decision,
joined in by Judge Newman, which upheld the breach claims.”* The en banc
court concluded that the relevant sections of FIRREA were directed at the
“supervisory goodwill” accounting in the acquiring banks’ thrifts’ contracts:
“Thus, thrifts that underwent a supervisory merger . . . are singled out for
special treatment by the statute . . . [which] quite specifically abrogates agree-

84. Id. at 814.

85. Id. at 815.

86. Id. at 814.

87. Id. at 815 (internal citations omitted).

88. See id. at 816.

89. Id.

90. See id. at 818-19.

91. Id. at 816.

92. Id. at 817. Alternatively, Judge Newman took the position that “even if the enactment of
FIRREA were treated as a sovereign act it would be incorrect to place on these banks the entire
burden of impossibility of performance of their contracts, as has been done here.” Id. at 818.

93. Id. at 819.

94. Winstar Corp. v. United States (Winstar II), 64 F.3d 1531, 1551 (Fed. Cir. 1995).
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ments the government had made at an earlier time . . . to avoid bailing out
failing thrifts.”” On this basis, the en banc court concluded that, “[a]lthough
the government was free to legislate, it remain[ed] liable for breach of con-
tract where its legislation [was] directed at repudiating its prior contractual
agreements.””

The Supreme Court affirmed with a mixture of rationales, none represent-
ing a majority, divided among seven justices.” The plurality announced the
judgment of the Court: “Although Congress subsequently changed the rel-
evant law, and thereby barred the Government from specifically honoring its
agreements, we hold that the terms assigning the risk of regulatory change to
the Government are enforceable, and that the Government is therefore liable
in damages for breach.”® Interestingly, Justice Souter’s opinion essentially
adopted Judge Newman’s rationales.”” In so doing, Justice Souter applied and
reminded the Government of a long-standing principle of Government con-
tract law also cited in Judge Newman’s dissent:

An even more serious objection is that allowing the Government to avoid contrac-
tual liability merely by passing any “regulating statute” would flout the general
principle that, “fw/ben the United States enters into contract relations, its rights and
duties therein are governed generally by the law applicable to contracts between private
individuals.”"*

E. 1994—Wilner v. United States

Not surprisingly Judge Newman also joined in Judge Bennett’s dis-
sent in one of the Federal Circuit’s most controversial decisions under the
CDA."" In Wilner v. United States, Judge Bennett and Judge Newman ini-
tially joined in a majority panel ruling that a Contracting Officer’s find-
ing of 260 days’ excusable delay could properly be considered as a strong
evidentiary admission, raising a rebuttable presumption, notwithstanding
the CDA’s requirement for a de novo proceeding and admonition that the
CO’s findings “are ‘not binding.””'”? Judge Schall dissented, contending
that any consideration of the CO’s decision on the extent of compensable
delay was inconsistent with his reading of the CDA and its requirement for
a de novo proceeding.!”

95. Id. at 1549-50.
96. Id. at 1551.
97. See generally Winstar 111, 518 U.S. 839 (1996). Chief Justice Rehnquist dissented, with
Justice Ginsburg joining.
98. Id. at 843.
99. See id. at 891-96, 904-10.
100. Id. at 895 (alteration in original) (emphasis added) (quoting Lynch v. United States, 292
U.S. 571, 579 (1934)).
101. See Wilner v. United States (Wilner 1I), 24 F.3d 1397, 1403 (Fed. Cir. 1994) (en banc).
The court’s majority opinion was written by Judge Schall.
102. Wilner v. United States (Wilner I), 994 F.2d 783, 786, 788 (Fed. Cir. 1993), vacated, 24
F3d 1397 (Fed. Cir. 1994).
103. Id. at 789 (Schall, J., dissenting).
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When the matter was considered en banc, the rest of the court sided with
Judge Schall,'* prompting the Bennett-Newman dissent. That dissent, draw-
ing heavily on Judge Bennett’s historical perspective, chided the en banc ma-
jority for misinterpreting the CDA; not understanding de novo practice prior
to the CDA; not recognizing the proper, nonbinding function of evidentiary
admissions in de novo proceedings; and disregarding prior Court of Claims
precedent.!'” And it also added these thoughts about policy implications:

Indeed the court has now overruled longstanding precedent, to the direct detri-
ment of those who do business with the government.

To disregard the Contracting Officer’s evidence would be absurd, not to mention a
tremendous waste of government and contractor litigation effort.

T'am at a loss to understand the majority’s requirement that despite this undisputed
governmental admission, the contractor must now introduce the raw data on which
the [CO] relied.

This court’s requirement . . . will price litigation with the government out of reach,
to the disservice of those who are willing to serve the government.'®

F. 1994—West Coast General Corp. v. Dalton

This case involved two claims sent to the Resident Officer in Charge of
Construction (“ROICC”), not to the CO.'” The CO denied Claim I after
it was forwarded to him by the ROICC, whereupon the contractor appealed
the denial to the COFC.!% The COFC granted the Navy’s motion to dismiss
for lack of jurisdiction because the contractor had not directly “submitted a
proper claim to the contracting officer under the [CDA],” rendering the final
decision “invalid.”!*

While this was going on, Claim II was also submitted to the ROICC and
denied by the CO after receiving it from the ROICC.!"® However, during
the ostensible appeal period, the COFC announced the final decision on
Claim L' Thereafter, the contractor and the Navy engaged in settlement
discussions, proceeding in accordance with the COFC decision on the prem-

104. See Wilner I1, 24 F.3d at 1398.

105. Id. at 1404-05 (Bennett, J., dissenting).

106. Id. at 1404-06.

107. W. Coast Gen. Corp. v. Dalton (West Coast I1I), 39 F.3d 312, 313-14 (Fed. Cir. 1994).
108. Id. at 314.

109. W. Coast Gen. Corp. v. United States (West Coast ), 19 CL. Ct. 98, 101 (1989).

110. West Coast I1, 39 F.3d at 314.

111. Id.
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ise that “West Coast might be required to resubmit [to the CO] a request for
final decision on [Claim II] and have a new final decision issued if settlement
was not reached.”'’? However, when the contractor subsequently resubmit-
ted Claim II, the CO refused to consider it. The Navy had changed its po-
sition, now stating that “[no one] with appropriate authority ever [agreed]
that subject contracting officer’s final decision [became] a nullity as a result
of the [COFC decision]. Accordingly, [Claim II] will not be reconsidered and
the previously rendered final decision remains in effect.”!?

Unfortunately for West Coast, the appeal period from the “previously ren-
dered” CO’s decision had, by this time, already expired.!'* It was also unfor-
tunate that, by the time Claim II reached the Federal Circuit, the COFC’s
precedent had been overruled in Dawco Construction, Inc. v. United States, which
held that the CDA permitted a claim to be sent through the ROICC.!?

The Federal Circuit’s panel majority,''¢ applying Dawco retrospectively, held
there was no CDA jurisdiction because West Coast’s appeal was untimely.!"”
The majority explained its position:

The [COFC’] intervening, and incorrect, decision in West Coast I does not alter

this result. [COFC] decisions, while persuasive, do not set binding precedent for

separate and distinct cases in that court. Thus, a [COFC] decision directed to one

claim brought by a party does not create binding precedent for a separate claim—
even a separate claim from the same party.''®

West Coast “therefore had no legal basis for its reliance on West Coast I” in its
decision not to appeal the CO’s apparently invalid denial of Claim II.'"°

Judge Newman responded with a vigorous dissent, characterizing the
Navy’s change of position as “unwarranted, unfair, and contrary to prin-
ciples of judicial review.”'?® She explained that the Federal Circuit was not
required to apply Dawco retroactively to override “the existing law of the
Court of Federal Claims.”"?' Indeed, “comprehensive guidance” from the
Supreme Court should have persuaded the court not to apply a judicial deci-
sion “retroactively.”'?? Judge Newman found all the Supreme Court’s criteria
against retroactivity satisfied: “Dawco overruled the precedent of the [COFC]
on which West Coast relied; retrospective operation retards the purpose of
facilitating review of contract disputes on their merits; and the result is ‘injus-
tice or hardship’, for the right to appeal the merits is thereby lost.”!?*

112. Id. at 316 (quoting parties’ stipulation).

113. Id. (quoting parties’ stipulation).

114. Id. at 314-15.

115. See 930 F.2d 872, 879-80 (Fed. Cir. 1991).

116. Judges Rader and Lourie.

117. West Coast I1, 39 F.3d 312, 315 (Fed. Cir. 1994).
118. Id. (citations omitted).

119. Id.

120. Id. at 318 (Newman, J., dissenting).

121. Id. at 317.

122. Id. (citing Chevron Oil Co. v. Huson, 404 U.S. 97, 106-07 (1971)).
123. Id.
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Judge Newman considered it “untenable to require a party to litigate a
procedural issue it has just lost in another claim on the same contract.”** She
wrote:

In my view neither West Coast nor the Navy had the choice, much less the right,
to ignore the decisions of the [COFC]. . . . However, the Navy changed its position
after it was too late for West Coast to return to the invalid procedure. West Coast
was fatally prejudiced by respecting the decision of the [COFC]. The Navy’ disre-
spect to that court is contrary to law, as well as unfair to those who do business with
the government. It should not be ratified by the Federal Circuit.'”

G. 1996—Dalton v. Cessna Aircraft Co.

In this appeal, the contract specification stated: “These services shall con-
sist of an annual rate of 17,000 airborne training service hours (approximately
fifty-eight airborne training hours per graduated student).”'?¢ This provision
resulted from a pre-contract history that began with a Navy RFI and pre-
solicitation meetings. The RFI stated a range of 300-350 students and es-
timated flying hours of “12,000-17,000 hours per year.”'?” With respect to
this wide range, the Navy Wing Commander explained to Cessna representa-
tives that “current usage projected 12,000 flying hours, but that if Congress
approved a battle group increase the [Navy] would use 17,000 hours.”'
This current training syllabus was included in the Request for Quotation’s
Statement of Work.'”” From this detailed curriculum “a bidder could deduce
that [a graduated student] would receive up to 58.3 hours of training.”"*° The
Navy represented that it “[did] not intend to modify the syllabus.”**!

Based on the Cessna CEQO’s testimony, the Wing Commander’s testimony,
and pre-bid questions and answers, the ASBCA, in a split decision, decided
that the 17,000 was not a definite quantity, but only a maximum constrained
by the syllabus and “approximately 58 hours” per student, and available only
if Congress approved a battle group increase.’*? The Board also found that,
after award, when it became clear that the battle-group contingency would
not happen, the Navy sought “to utilize 17,000 hours with no additional
students in the pipeline.””* Thus, to reach this target, the Navy imposed
added requirements for passenger flights, rescue flights, overnight flights,
and target flights not previously specified. In addition, the Navy modified

124. Id.

125. Id. at 315-16.

126. Dalton v. Cessna Aircraft Co. (Cessna II), 98 F.3d 1298, 1300 (Fed. Cir. 1996), reh’s &
reb’g en banc denied (1996).

127. Id.

128. Id. (alteration in original) (quoting Cessna Aircraft Co. (Cessna I), ASBCA No. 48118,
95-1 B.C.A. (CCH) § 27,560, at 137,346).

129. Id.

130. Id. at 1301.

131. Id. at 1300.

132. Id. at 1302-03 (citing Cessna I, 95-1 B.C.A. (CCH) 9 27,560, at 137,347).

133. Id. at 1303.
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the training syllabus, increasing the approximately 58 hours to 78 training
hours.”?* These actions precipitated Cessna’s separate claims, all of which
a majority of the ASBCA panel sustained, holding generally that the Navy
had not simply bought 17,000 training hours, but rather that “the bidder’s
risk of having to supply 17,000 as opposed to 12,000 hours, or even less, was
essentially dependent on an increase in the number of [students] the Navy
would train. This possible increase, in turn, as no one disputes, depended on
Congress approving additional battle groups.”*

The Federal Circuit majority*® reversed the panel and agreed with the
Government’s argument that “the Navy contracted for an unqualified 17,000
[airborne service training hours] and that the reference to 58 hours per stu-
dent was merely an estimate.”"*” Without mention of the Board’s findings of
fact relating to pre-contract discussions of these provisions, the panel major-
ity focused on three aspects of the contract’s terms.!*® First, the panel thought
that because it was a fixed-price contract, which was appropriate only “on the
basis of reasonably definite . . . specifications” and did not “contain a method
for varying the price in the event of unforeseen circumstances,” such con-
tracts “assign the risk to the contractor.”"® Second, “the 58-hour statement
appeared in parenthesis [sic]” and was qualified by the word “approximately,”
“not clothed in the garb of a binding contractual provision.”'* Third, the
court viewed “58 hours” as a “general provision” and 17,000 hours as a “spe-
cific” provision, giving precedence to the latter as a “provision directed to
the particular matter” in question.'"! Therefore, the Navy could reasonably
take the position that “the 58-hour parenthetical” did not limit the Navy’s
rights.!#

However, the panel “assume[d] for the purpose of deciding this appeal”
that Cessna’s interpretation was reasonable, but, based on the language of the
contract and the majority’s interpretation of it, held as a matter of law that
“this construction of the contract gave rise to a patent ambiguity.”'* The
panel reached this conclusion without consideration of extrinsic evidence of
intent or the ASBCA’s findings of fact.!** The majority found that “Cessna did
not meet its obligation of inquiry.”'* Despite the Board’s determinations, the

134. Id. at 1302.

135. Cessna I, ASBCA No. 48118, 95-1 B.C.A. (CCH) 27,560, at 137,352.

136. Judges Schall and Lourie.

137. Cessna 11,98 F.3d 1298, 1304 (Fed. Cir. 1996).

138. Id. at 1304-06.

139. Id. at 1304-05 (quoting FAR 16.202-2). This reasoning seemed flawed given the indefi-
nite range of “12,000 to 17,000 hours” and the presence of the “Changes” clause.

140. Id. at 1305.

141. Id. (citing Hills Materials Co. v. Rice, 982 F.2d 514, 517 (Fed. Cir. 1992)).

142. Id.

143. Id.

144. See id. at 1304-06.

145. Id. at 1306. By not considering extrinsic evidence to resolve an ambiguity in language,
or to determine whether it is patent, the Cessna panel was consistent with other panel decisions.
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panel could not find “a basis for concluding that the Navy shared Cessna’s
construction of the contract.”!*

The majority’s decision was more than Judge Newman could accept, prin-
cipally because of its disregard of the ASBCA’s findings of fact based on the
extrinsic evidence of the parties’ intent:

The Board heard testimony to the effect that both the Navy and Cessna viewed the
contract in the same way when it was bid, .e., that the 17,000 hours was a maximum
figure to accommodate possible enlargement of the Wing, and not a blank check
for flight activities beyond those explicitly provided. There was no unresolved, patent
ambiguity at the time the contract was entered into.

The contract explicitly provided for “approximately 58 hours” of flight training
per student. In evidence was the statement of the contracting officer that the Navy
“does not intend to modify the syllabus.”'*

And further:

In view of the rules favoring the government that exist only in contracts with the
government, to protect those who deal only with the government it is essential to
distinguish between latent and patent ambiguity. The Board, on full hearing, with
witnesses from both sides, determined that the 17,000 hours limit was understood
that same way by both sides. No error has been shown in the Board’s findings on
this point.'*

The Cessna decision thus presented Judge Newman with an intolerable
combination of (1) a reflexive declaration of patent ambiguity, based on
the panel’s own language-based interpretation without regard to the evi-
dence of the parties’ negotiations and shared understandings, and (2) ap-
pellate disregard of and substitution for the trial forum’s specific findings
of fact without reference to the statutory standards of review.'* This mix of
appellate interference, as she saw it, provoked her strong criticism from a
policy standpoint:

The role of the courts is to assure fair and just resolution of contract disputes—not

to bar access to Board or judicial review. The panel majority, in barring the con-

tractor from the opportunity to challenge the government’s current interpretation,

disserves the nation in its dependence on private contractors to meet governmental
needs.!”’

See, e.g., E.L. Hamm & Assocs. v. England, 379 F.3d 1334, 1342 (Fed. Cir. 2004) (“If an ambigu-
ity exists, the next question is whether that ambiguity is patent.” (quoting Metric Constructors,
Inc. v. NASA, 169 F3d 747, 751 (Fed. Cir. 1999))). However, in Gardiner, Kamya & Associates,
PC v. Fackson, 467 F.3d 1348, 1352-53 (Fed. Cir. 2006), another panel rejected this next-step
approach, citing en banc precedent, the Restatement (Second) of Contracts § 206, and prior
Court of Claims precedent. There, the court characterized contra proferentum as a rule of “last
resort.” Id. at 1352 (“[Tlhe doctrine of contra proferentum is applied only where other ap-
proaches of contract interpretation have failed.”).

146. Cessna 11, 98 F.3d at 1306.

147. Id. at 1307 (Newman, J., dissenting) (emphasis added).

148. Id. at 1308.

149. See id. at 1307-08.

150. Id. at 1308 (citing Winstar 111, 518 U.S. 839 (1996)).
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H. 1997—Amertex Enterprises, Ltd. v. United States

In this unpublished decision, a panel majority"! upheld a COFC deci-
sion that Amertex Enterprises waived its “plausible and potentially convinc-
ing” cardinal change claim by accepting modifications extending the delivery
schedule and revising the payment schedule to the date of deliveries.””? The
modifications contained no waiver or release language.'”

The panel majority found an implied waiver, “since the modifications
changed both parties’ obligations.”** The majority believed that the con-
tractor “need[ed] to decide” between the modification and “cardinal change
breach remedies” and that this was a “business choice,” freely made given the
absence of pleading or proof of duress.”* Therefore, the panel inferred:

Since Amertex agreed to the changes, it implicitly agreed that the changes were
within the changes clause of the contract. There can only be a cardinal change
if the government required Amertex to perform materially different duties from
those bargained for in the contract as modified."®

In sum, the majority concluded that “Amertex waived its cardinal change
claim by entering into bilateral modifications.”!*”

Judge Newman’s dissent is offered “respectfully,” but her impatience with
“incorrect law” and inferences of waiver of the cardinal change claim is unmis-
takable: “There was no waiver or release of such a claim, at any time.”"*® The
blunt labeling of “incorrect law” referred to errors of basic contract law.!*

First, the notion that Amertex’s decision to continue performing in the face
of the breach waived a damage remedy for breach, not just the right to stop,
was seen as a basic error. As she explained,

[a] business decision to continue to perform does not waive a contractor’s recourse
to remedy on a theory of cardinal change. A material breach does not automati-
cally and ipso facto end a contract. It merely gives the injured party the right to end
the agreement; the injured party can choose between canceling the contract and
continuing it.'®

The majority’s illogic that the early schedule modifications somehow trans-
formed the cardinal change into a change under the contract was countered
by application of this rule: “The contractor was not required to walk away
from the contract instead of entering into the modified delivery and pay-
ment terms, in order to preserve a claim for cardinal change.”'¢' Thus, ab-

151. Judges Michel and Schall.

152. Amertex Enters., Ltd. v. United States, No. 96-5070, 1997 WL 73789, at *2 (Fed. Cir.
Feb. 2, 1997), reh’g denied, 108 F.3d 1372 (Fed. Cir. 1997), cert. denied, 522 U.S. 1075 (1998).

153. Id. at *4 (Newman, J., dissenting).

154. Id. at *2 (majority opinion).

155. Id. at *3.

156. Id. at *2 (emphasis added).

157. Id. at *1.

158. Id. at *4 (Newman, J., dissenting).

159. Id.

160. Id. at *5-6 (citations omitted).

161. Id. at *5.
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sent a release or waiver, Amertex retained its damage claim for the cardinal
change breach. Second, the panel’s consideration of duress was “irrelevant”:
“the question of law is whether there was a waiver or release of this claim, and
there plainly was not.”!¢?

To underscore the contractor rights that were being forfeited, she recounted
the substance and significance of that claim as found by the trial court:

The [COFC] made many findings relevant to the extent of the changes in the
design specifications, and how these changes affected Amertex’s performance. The
court found as fact that the design was new and untested, that the specifications
were inadequate or incorrect, and that the contract was not performable in accor-
dance with its terms. The court concluded that “The fixed price contract became,
in part, a research and development contract.”

The unreasonable rejection of the second First Articles and the other unreasonable
acts by the government which undermined this project hampered mass production
and, arguably, fundamentally changed the nature of this contract.!®

Judge Newman summarized her opinion that the court was not holding the
Government accountable for these extreme circumstances and was barring
the contractor’s compelling claim based on a tenuous and legally incorrect
inference:

So substantive and financially significant a change in the contractor’ rights can not
be inferred from a contract modification that is silent on the matter of release of
claims.'¢*

I. 1997—AT&T v. United States

In this case, AT&T sought monetary relief from a fixed-price contract
for the development of submarine detection subsystems because the Navy
failed to observe the requirements of section 8118 of the 1988 Department
of Defense (DoD) Appropriations Act.!”” This legislation prohibited DoD
agencies from obligating or expending funds for fixed-price development
contracts for major weapons systems “unless the Under Secretary of Defense
for Acquisition determines, in writing, that program risk has been reduced to
the extent that realistic pricing can occur, and that the contract type permits
an equitable and sensible allocation of program risk between the contract-
ing parties.”! The Government failed to make this required risk determi-

162. Id. at *6.

163. Id. at *4-5.

164. Id.

165. AT&T v. United States (AT&'T 1), 124 F.3d 1471, 147273 (Fed. Cir. 1997), reb’g en banc
granted & judgment vacated, 136 F.3d 793 (Fed. Cir. 1998), reb’g en banc, 177 F.3d 1368 (Fed. Cir.
1999), remanded to, 48 Fed. Cl. 156 (2000), 4ff’d, 307 F.3d 1374 (Fed. Cir. 2002), cert. denied, 540
U.S. 937 (2003).

166. Id. at 1474 (quoting Department of Defense Appropriations Act of 1987, Pub. L. No.
100-202, § 8118, 101 Stat. 1329, 1329-84 (1987)).
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nation before awarding the contract to AT&T, which thereafter suffered a
multimillion-dollar loss while completing performance.'?’

AT&T relied on precedent that indicated two possible theories of recov-
ery where a procuring agency acted illegally in awarding a contract.!® First,
AT&T sought reformation, contending that “the contract should be rewrit-
ten by the court to permit payment as a cost-based type contract, which is
what Congress must have intended.”'® Second, AT& T argued alternatively
that the contract was “illegal and thus void,” entitling it to quantum meruit
relief on the basis of an implied-in-fact contract.!”

AT&T’ claim thus put before the court a statute reflecting the long-
standing policy issue about over-reaching risk allocation in DoD weapon sys-
tems contracts.!” In that context, AT & T’ claims raised the question: “What
is the legal consequence” of the contracting agency’s statutory violation?!”?
AT&T’ alternative theories also introduced a complication that led to a se-
ries of COFC and Federal Circuit decisions, including two dissents by Judge
Newman.

The COFC's first decision ruled that the failure to make the required risk
determination rendered the contract “void.”'”? On that basis, the court de-
clined to grant reformation, reasoning that it could not reform a contract
that did not exist.!”* The court concluded that it could award quantum meruit
relief; however, before determining the extent of such relief, it certified the
case for interlocutory appeal.'”

Both parties appealed, and AT&T continued to press its alternative theo-
ries.'”® The Government opposed them, arguing that the contract did not
involve a major subsystem and thus was not covered by section 8118."77 The
Government also argued that the contract, even if contrary to the statute, was
not void—perhaps having in mind the “large number of DoD contracts of a
similar nature.”'’®

The majority of the Federal Circuit panel'”’ rejected the Government’s
effort to rehabilitate the contract.!® The panel recognized that there are dif-
ferent gradations of illegality, not all of which render a contract void, but
rejected the Government’s arguments that section 8118’ funding limitation

167. See id. at 1473.

168. Id. at 1474, 1478.

169. Id. at 1474.

170. Id. at 1478-79.

171. Id. at 1478.

172. Id.

173. Id. at 1472 (citing AT&T v. United States, 32 Fed. CI. 672, 682-83 (1995)).
174. Id. at 1479 (citing AT&'T, 32 Fed. Cl. at 682).
175. Id.

176. See id. at 1474, 1478.

177. Id. at 1474.

178. Id. at 1472, 1478.

179. Judges Plager and Rader.

180. ATETI, 124 F.3d at 1477-78.
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did not curb “the very authority of the parties to enter into the contract.”!s!
In this connection, the panel agreed with the COFC that the statute “operates
as a constraint on the contracting process intended for the protection of both
Government and contractor.”® Thus, the panel majority concluded that
“[n]o valid contract was or could be entered into in the face of the express
congressional prohibition.”!*’

The panel decision noted that “AT&T agrees that the contract was void
ab initio,”*®* but this conclusion did not help AT& T’ cause. Commenting
that AT& T’ position was “internally inconsistent,” the panel affirmed the
lower court’s conclusion that a contract that was “void ab initio” could not be
reformed.'®

But what of AT&T’s quantum meruit alternative approved by the court
below? The majority dashed this theory, by rejecting the COFC’s conclusion
“that the consequence of its determination was to leave the parties with an
implied-in-fact contract, with compensation to be awarded on a quantum
meruit basis.”!® Distinguishing (and disregarding) prior Federal Circuit
decisions,'¥ the panel stated:

The concept of implied-in-fact contract is not for the purpose of salvaging an oth-
erwise invalid contract. An implied-in-fact contract arises when, in the absence of
an express contract, the parties’ behavior leaves no doubt that what was intended
was a contractual relationship permitted by law.

It is well established that the Court of Federal Claims does not have the power to
grant remedies generally characterized as implied-in-law, that is, equity-based rem-
edies, as distinct from those based on actual contractual relationships.'

Thus, even though AT&T had performed the contract and delivered the
systems, it had failed to state a claim because, as the majority baldly stated,
“AT&T never had a contract with the Government.”'®

The panel majority did note that the Government possessed the goods
and that “[t]here is nothing to suggest that AT'& T intended to make a gift of
that equipment to the Government, and much to suggest to the contrary.”'”
Apparently not considering whether these facts might provide a basis for find-

181. Id. at 1478.

182. Id.

183. Id.

184. Id. at 1479.

185. See id.

186. Id.

187. Id. (distinguishing United States v. Amdahl Corp., 786 F.2d 387 (Fed. Cir. 1986), which
allowed recovery for value of goods delivered before rescission of the invalid contract, because it
did not involve the “contracting authority”).

188. Id. The panel cited Chief Justice Rehnquist’s decision in Hercules, Inc. v. United States, 516
U.S. 417 (1996), rejecting a claim of an implied-in-fact indemnification.

189. AT&TI, 124 F.3d 1471, 1479-80 (Fed. Cir. 1997).

190. Id. at 1480.
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ing an implied-in-fact contract, the panel ended this remarkable opinion by
suggesting that AT& T might “replevy the goods, or bring an appropriate ac-
tion for the value of its wrongful retention and use by the Government”—an
action “not before us.”'!

There is a tone of disbelief in Judge Newman’s dissent, beginning with fact
that “AT&T fully performed its contract obligations,” followed by this char-
acterization as if it was sufficient to indict the decision: “The majority holds
that because of the Navy’s transgression in complying with congressional over-
sight requirements, AT&T never had a contract with the Government.”!*?
And then with some indignation:

It is undisputed that both AT&T and the Navy performed this contract over a
period of nearly five years. It cannot be correct for this court to charge AT&T
with oversight responsibility for whether the Navy also carried out the internal
assessment and approval that Congress and asked it to do. . . . AT&T bore no
responsibility for the Navy’s compliance with these requirements, and indeed they
could not know if the Navy had complied. It is inappropriate to assess AT & T with
the consequences of the Navy’s internal lapses. . . . If the Navy did not fulfill its
obligations to Congress, it does not follow that “AT&T never had a contract with
the Government.”'

Judge Newman then engaged in a review of the different gradations of
contract illegality, for the obvious purpose of demonstrating that the contract
was not a nullity—and to criticize “the dramatic penalty of voiding a fully
performed contract.”'** Her language, however, may have proved too much,
such as when she stressed the “internal” nature of obligations to Congress and
wrote, “Congress did not, however, prohibit the making of fixed price R&D
contracts.”'”* Moreover, she relied on this statement in the legislative history
of the later 1989 enactment of section 8118: “It is the intent of the commit-
tee that this section be applied in a manner that best serves the government’s
interests in the long term health of the defense industry, and that this sec-
tion not be used as the basis for litigating the propriety of an otherwise valid
contract.”” Not only did this language undercut AT &1’ theory of recovery
that the contract was void ab initio and replaced by an implied-in-fact contract
(just as much as the majority opinion), it had the additional potential of un-
dercutting any recovery.!”” This was not what Judge Newman had in mind.

However, Judge Newman’s dissent in the AT&T case succeeded when the
court granted AT&T a rehearing en banc.!”® Surprisingly, the Government

191. Id.

192. Id. (Newman, J., dissenting).

193. Id. (citations omitted) (citing majority opinion).

194. Id. at 1480-81 (citations omitted).

195. Id. at 1481.

196. Id. (citing S. Rep. No. 100-326, at 105 (1988)). Arguably, this language did not apply to
the 1988 provision, which governed the AT&T contract.

197. Id.

198. See generally AT&T v. United States (AT&TII), 177 F.3d 1368 (Fed. Cir. 1999) (en banc),
aff’d, 307 F.3d 1374 (Fed. Cir. 2002), cert. denied, 540 U.S. 937 (2002).
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did not defend the majority’s decision that the contract was void ab initio
whereas AT&T continued to contend that it was.!” In her decision on rehear-
ing en banc Judge Newman focused on the certified questions—first, whether
the contract was void, which she answered in the negative, and, second, what
remedy is available on the premise of voidness, which was mooted by her
answer to the first.?

Judge Newman was able to persuade only four of her colleagues to her
rationale that the contract was not a nullity.?®! Moreover, she used the same
double-edged reasons displayed in her dissent, including the 1989 legislative
history quoted above.”” That Judge Newman did not intend to so validate
the Navy’s award as to cut off any AT&T claim is indicated not only by sub-
sequent events but also by the statements accompanying the remand to the
COFC:

When a contract or a provision thereof is in violation of law but has been fully
performed, the courts have variously sustained the contract, reformed it to correct
the illegal term, or allowed recovery under an implied contract theory; the courts
have not, however, simply declared the contract void ab initio.

Although the parties discuss possible remedies, the issue of what relief may be avail-
able to AT&T is not before us, for the [COFC] did not consider AT & T’ claims on
the premise that the underlying contract was not void.?”

That issue would be back before the court three years later.

J. 1999—Marathon Oil Co. v. United States

"This case involved government oil and gas leases with Marathon and Mobil
Oil for exploration and production authorized by the Outer Continental Shelf
Lands Act (“OCSLA”).?% The leases subjected the exploration and production
rights to requirements for statutory and regulatory approvals by both federal
and state agencies, with the Federal Government having authority to override
state objections.’” For these rights, Marathon and Mobil paid over $156 mil-
lion.?% Subsequent to execution of the contracts, Congress passed the Outer

199. See id. at 1373.

200. Id. at 1370, 1377.

201. Three judges concurred that the contract was not void on the ground that the submarine
detection system was not covered by the statute. Id. at 1377. The author of the original opinion
continued to conclude that the contract was a nullity and AT&T had “no rightful claim to an-
other penny of public money.” Id. at 1383 (Plager, J., dissenting). Two judges did not participate.
1Id. at 1369 (majority opinion).

202. Id. at 137475 (majority opinion).

203. Id. at 1376-77.

204. Marathon Oil Co. v. United States (Marathon Oil I), 158 F.3d 1253, 1255 (Fed. Cir.
1998), opinion withdrawn & superseded on reb’g, 177 F.3d 1331 (Fed. Cir. 1999), rev’d sub nom.
Mobil Oil Exploration & Producing Se., Inc. v. United States, 530 U.S. 604 (2000); see 43 U.S.C.
§§ 1331-1343 (1970).

205. Marathon Oil 1,158 F.3d at 1255-56.

206. Id. at 1256.
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Banks Protection Act (“OBPA”), which imposed a moratorium on explora-
tion and prohibited approvals for over a year or until specified studies were
completed.?”” The companies demanded the return of the payments based on
allegations that the Government had breached the contracts by not giving its
approvals or exercising its override authority, by suspending the leases, and by
imposing new requirements and policies based on the OBPA.2%

The COFC held that the Government had materially breached by failing
to carry out its contractual obligations.”” Relying on the Supreme Court’s
then recent decision in Winstar, the court rejected sovereign act defenses
based on its conclusion that the OBPA was targeted at the companies’ lease
rights.?!? It held that the outer continental shelf (“OCS”) lease was not sub-
ject to subsequent statutes and related regulations, that the Government
suspended the leases due to the OBPA, and that the Government had not
considered or approved submissions in the timely and fair manner contem-
plated by the leases.”!! Accordingly, the COFC ordered restitution of the pay-
ments made to obtain the repudiated rights.*?

The Federal Circuit panel majority?"? reversed, commenting critically that
“[tlhe trial court viewed the moratorium imposed by the OBPA as having
indefinite duration and unavoidable consequences.”?!* The panel agreed that
the OCS leases were not subject to the OBPA requirements or policies, but, in
its view, “the outcome of the case does not turn on this issue.”?!* Instead, the
panel noted that the lease rights were “expressly conditioned on compliance
with a complex fabric of statutory and regulatory provisions, which included
involvement by both federal and state agencies. The lessees were both knowl-
edgeable and sophisticated purchasers, and entered into these leases with their
legal eyes wide open.”?'¢ Marathon and Mobil thus could not establish that
the failure to obtain the permit was caused by the OBPA moratorium rather
than the lack of state concurrence.?"’

This regulatory scheme specified that, if the secretary of interior approved
a lessee’s plan of exploration (“POE?”), “he may grant an exploratory license or
permit if there is a state concurrence” under the Coastal Zone Management

Act (“CZMA”).218

207. Id. (citing Outer Banks Protection Act of 1990, Pub. L. No. 101-380, § 6003(c)(3)(A),
104 Stat. 484 (1990)).

208. Id. at 1256-57.

209. Id. at 1257 (citing Conoco Inc. v. United States, 35 Fed. Cl. 309, 331 (1996)).

210. Id. at 1257-58 (citing Winstar II, 64 F.3d 1531 (Fed. Cir. 1995), aff’d, 518 U.S. 839
(1996)).

211. Id.

212. Id. at 1258; see Conoco Inc., 35 Fed. Cl. at 331.

213. Judges Plager and Rader.

214. Marathon Oil Co. v. United States (Marathon Oil II), 177 F.3d 1331, 1338 (Fed. Cir.
1999).

215. Id. at 1337.

216. Id.

217. 1d. at 1338.

218. Id. at 1337-38 (citing 43 U.S.C. § 1340(c)(2) (1994)).
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The majority’s decision rested on the objections registered and maintained
by North Carolina “throughout the time that the moratorium imposed by
the OBPA was effective. Whatever restraints on secretarial actions were im-
posed by the OBPA essentially had no effect upon these OCS leases because
exploration could not proceed without North Carolina’s concurrence or the
override provided by law.”?"’

After the moratorium, the secretary of commerce had rejected the request
for override.??® The panel, noting the arguments that his decision was based
“in large part on the OBPA and the findings of the OBPA Panel,” commented
that the “real complaint is that the Secretary of Commerce refused to over-
ride North Carolina’s CZMA objections.”??! The panel decision disposed of
these arguments by stating that “this issue is not before us on appeal so we do
not address it further.”””? The majority summarized its decision: “This is not
a case of a supervening act that makes performance impossible, but simply a
playing out of the express provisions of the agreement.””

Judge Newman’s dissent came right to the point of disagreement: “It was
not a ‘failure to obtain the required permits’ through fault of Marathon that
barred exploration . . . it was the change of government policy after the ex-
ploration rights had been sold and paid for . . . [and] Marathon just wants its
money back.”??* Under “simple contract principles,” it should be returned—as
Judge Newman noted, “My colleagues now authorize the government to keep
it. That is not the law, and it is not responsible government dealing.”***

Her dissent acknowledged but took a different view of the role of North

Carolina in “eliminat[ing] Marathon’s exploration right”:?*¢

While it was the objection of North Carolina that led to the prohibition of explo-
ration of the Outer Banks, first by state refusal to certify the exploration, then by
enactment of the [OBPA], and then by the refusal of the Secretary of Commerce to
override the state’s objection, this does not justify the federal government’s confis-

cation of Marathon’s payment for a contract entered into before any such objection
227
arose.

219. Id. at 1338.

220. Id. at 1335.

221. Id. at 1339.

222. Id. The decision similarly disposed of Marathon’s argument that the Outer Continental
Shelf Lands Act of 1953 (“OCSLA”) provided for compensation in the event of cancellation. See
id., acknowledging that sections of “OSCLA [do] give the Secretary authority to cancel the leases
under certain circumstances, entitling a lessee to compensation. Those sections are not appli-
cable to the case before us, and Marathon does not claim that they are.” Id. (citations omitted).

223. Id. at 1340. The opinion noted that “[tlhe Supreme Court has recognized that only major
oil companies can ‘risk paying a large [up-front] cash bonus to lease a tract of unknown value.””
Id. at 1340-41 (second alteration in original) (quoting Watt v. Energy Action Educ. Found., 454
U.S. 151, 154 (1981)).

224. Id. (Newman, J., dissenting). Judge Newman, for convenience, referred to both contrac-
tors as “Marathon.” Id. at 1340 n.2.

225. Id. at 1341.

226. Id.

227. Id. Judge Newman also pointed out that “the exploration of the outer continental shelf
was and is within the control of the federal government.” Id.
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Judge Newman emphasized that, while the OCSLA set time limits for consid-
eration of the lessees’ submissions, the OBPA “precluded action on Marathon’s
exploration plan during the OSCLA time frame.”??® The events subsequent to
the execution of the leases were “all outside of the control of Marathon” and
within the control of the Government.??

Citing “hornbook law” and the Restatement (Second) of Contracts (“Re-
statement”), Judge Newman reported that restitution is an appropriate remedy
when a contract becomes impossible of performance through causes outside
the control of a party.?** In sum, while Marathon had the risk that exploration
might be unsuccessful, it did not assume the risk that exploration would be
barred, “especially by the same party from whom it bought the right.”*!

The Supreme Courtagreed with Judge Newman. Although Justice Breyer’s
opinion noted that the lessees must have been aware that obtaining the neces-
sary permission under OCSLA “might not be an easy matter,”*? the leases
allowed the Government to condition approvals only on existing statutes and
regulations:

These provisions mean that the contracts are not subject to future regulations pro-
mulgated under other statutes, such as a new statute like OBPA. Without some
such contractual provision limiting the Government’s power to impose new and
different requirements, the companies would have spent $156 million to buy next
to nothing.”*

Yet that is what they got because the Court found that “OBPA required
Interior to impose the contract-violating delay.”** Further, OBPA created
new requirements, in the form of new analyses before any approvals could be
given.”

The Court seems to have been particularly impressed by the Department
of Interior’s communication to North Carolina that Mobil Oil’s POE was
“deemed approvable in all respects” and “fully complies with the law and
will have only a negligible effect on the environment.”?¢ On this basis, the
Federal Government advised North Carolina that it was “not authorized to
disapprove” it, but, significantly, added that OBPA “prohibits the approval of

228. Id.

229. Id. at 1342.

230. Id. (citing 5 ArtHUR L. CorsiN, CorBIN oN ConTracTs § 1112, at 549 (1964);
RestateMeNT (Seconp) oF ConTracTs §§ 272, 264, 377 (1981)). Judge Newman also pointed
out that OCSLA provides that “when environmental harm or other causes of disapproval can not
be avoided by exploration, the Secretary may cancel the lease, but, on such event the lessee shall
be entitled to compensation.” Id. Even though the North Carolina objections relied on by the
majority were environmental, the Government had not canceled the lease, just rendering explo-
ration impossible, even though the plans were “approvable in all respects.” Id.

231. Id. at 1343.

232. Mobil Oil Exploration & Producing Se., Inc. v. United States, 530 U.S. 604, 609
(2000).

233. Id. at 616.

234. Id. at 605.

235. Id.

236. Id. at 612.
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any Exploration Plan at this time.”*” This alone “substantially impair[ed] the
value of the contract[s].”?**

Under these circumstances, restitution was the appropriate remedy, as in-
dicated by the Restatement.””” Responding to the Government’s argument
that approvals might not have been given under OCSLA or that the explora-
tion might not have been fruitful, the opinion observed that the companies
were not seeking damages for breach, but only restitution of the initial lease
payments.’*® Mobil and Marathon were entitled to restitution “whether the
contracts would, or would not, ultimately have produced a financial gain or
led them to obtain a definite right to explore.”**

Justice Breyer introduced his discussion of restitution and the Restatement,
with the now familiar language from the Winstar decision: “When the United
States enters into contract relations, its rights and duties therein are governed
generally by the law applicable to contracts between private parties.”* Thus
the Court applied “basic contract law principles.”**

K. 2002—AT & T v. United States

When the AT&T case returned to the Federal Circuit, to Judge Newman’s
surprise the COFC on remand had dismissed AT& T’ complaint for fail-
ure to state a claim upon which relief could be granted, holding that “non-
compliance” with section 8118 was “not an actionable wrong.”*** A panel
majority’® upheld the dismissal.>*

To Judge Newman’s obvious irritation, the panel majority relied heavily on
her en banc opinion to reach this result:

As already noted, this court held en banc that section 8118 does not “terminate
tully performed contracts because of [DoD’s] flawed compliance.” For that rea-
son, the en banc court held that the Navy’s “noncompliance with the supervisory
and reporting instructions” in section 8118 did not render the [reduced diameter
array] contract void. Instead, this court emphasized the “supervisory” role of the
legislative branch in ensuring compliance with the policies of section 8118. More
specifically . . . this court held that section 8118 functions as an “internal review and
reporting procedure[ ]” for congressional oversight.*¥

237. Id.

238. Id. at 624 (alteration in original) (citing ResTaTEMENT (SECOND) OF CoNTRACTS § 243
(1981)).

239. Id. at 608 (citing RESTATEMENT (SECOND) OF CONTRACTS § 373).

240. Id. at 623-24.

241. Id. at 624. At this point, the Court analogized the Government to a lottery operator who
fails to deliver a purchased ticket: “the purchaser can get his money back—whether or not he
would have won the lottery.” Id.

242. Id. at 607-08 (citing Winstar III, 518 U.S. 839, 895 (1996)).

243. Id. at 607.

244. AT&T v. United States (AT&T III), 307 F.3d 1374 (Fed. Cir. 2002) (citing AT&T v.
United States, 48 Fed. Cl. 156, 160 (2000)), reb’g en banc denied (2003).

245. Judges Rader and Prost.

246. AT¢TIII, 307 F.3d at 1376.

247. Id. at 1378 (first and third alterations in original) (citing AT&T 11, 177 F.3d 1331, 1374-76
(Fed. Cir. 1999)).
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The majority then cited the Senate committee’s report that noncompliance
with section 8118 should not be “the basis for litigating the propriety of an
otherwise valid contract,” noting that “[t]his court en banc gave significant
weight to this statement of one Senate committee.”**® For the majority, this all
added up to more than her conclusion that the contract was not void ab initio;
it also supported the COFC’s refusal to entertain AT& T’ request for refor-
mation because “Section 8118 simply does not provide implicitly or explicitly
for any enforcement of its supervisory and congressional oversight provisions
in a judicial forum.”**

To this dispositive conclusion, the majority added some appellate fact
finding to support the further conclusion that “AT& T waived its present ar-
guments even [if] those arguments [were] to state a valid claim.”° These
findings included that AT&T, “a sophisticated player,” did not seek a cost-
reimbursement contract during contract negotiations, successfully underbid
technically superior contractors, defended against a competitor’s protest ac-
tion, assumed the risk of its lower technical rating, and avoided more intrusive
government supervision that comes with a cost-reimbursement contract.”!
The panel thus “perceived” that competition on a cost-reimbursement basis
“may have taken AT&T out of the game.”**2

Judge Newman dissented that neither the COFC nor the majority had
reached “the issue of the remand,” which was “the question of relief, on
the premise that the contract, though flawed, was not void ab initio.””* She
quoted her en banc decision’s concept of the remand issue:

When a contract or a provision thereof is in violation of law but has been fully
performed, the courts have variously sustained the contract, reformed it to correct
the illegal term, or allowed recovery under an implied contract theory; the courts
have not, however, simply declared the contract void ab initio.>**

In her view the COFC erroneously held that

since Section 8118 was not “enforceable” by AT&T, AT&T had no claim based on
the admitted violation of Section 8118 by the government; the court declined to
consider any other ground presented by AT&T; including “reformation, implied
contract recovery, rescission and restitution” and did not explain its conclusion that
none of these grounds could apply.>**

Behind this criticism lay this:

As a fundamental premise of governmental procurement, it is presumed that the
Navy believed that this submarine surveillance system could be developed and pro-

248. 1d. (citing S. Rep. No. 100-326, at 105 (1988)).

249. Id. at 1379.

250. Id. at 1380.

251. Id. at 1380-81.

252. 1d. The panel did not find that AT&T knew of the Navy’s failure to comply with section
8118. Id.

253. Id. at 1382-83 (Newman, J., dissenting).

254. Id. (citing AT&T I1, 177 F.3d 1368, 1376 (Fed. Cir. 1999)).

255. Id. at 1383 (citations omitted).
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duced at the contract price. Indeed, if the Navy entered a contract that it knew
could not be performed at the contract price, then the procurement was fatally
tainted.”*®

Judge Newman believed these issues were fairly raised by “[t]he record before
us [which] shows only that the contractor completely and successfully per-
formed a contract for which the technologic complexities, and the ensuing
cost of technologic solutions, were seriously underestimated.””’

As to the majority’s waiver findings, including the “pejorative verdict” that
AT&T’s technical capability was “inferior” and its bid deliberately “too low,”
she rejected them as “outside the record” and “speculative theories,” inap-
propriate for resolution on appeal, particularly on appeal from a dismissal for
failure to state a claim.””® Sdill seeking the remand she thought was required
by the en banc decision, she summarized:

The briefs raise factual and legal questions, and equitable aspects, the weight and

value of which have never been aired, and on which evidence has never been ad-

duced. I do not know whether this contract warrants relief. But it is incorrect to

hold that the facts are irrelevant and that there can be no relief unless Section 8118
is enforceable by AT&T. ATET has not yet had its day in court.”>

L. 2002—]ohnson Management Group CFC v. Martinez

Fobnson Management also presented an issue of an illegal contract provi-
sion.”® In contrast to AT¢T, in this case the Government sought to avoid and
the contractor sought to enforce. Notwithstanding this reversal of positions,
the Government again prevailed.?®!

The dispute centered on a specially negotiated provision of a tripartite
agreement between U.S. Department of Housing and Urban Development
(HUD), the Small Business Administration (SBA), and a “socially and eco-
nomically disadvantaged small business concern.”** The special clause set
forth this explicit agreement about liquidation of advance payments: “The
payments advanced under this contract will be considered liquidated upon
submission of invoices marked as paid by the suppliers. Invoices shall be for
the items listed in the Use of Advance Payments clause.”?¢}

This special clause was “negotiated for HUD by an experienced [CO] and
reviewed by HUD supervisory authority and legal counsel, with full partici-
pation of the SBA.”** Johnson Management alleged, without contradiction

256. Id. at 1382-83.

257. Id. at 1382.

258. Id. at 1382-83.

259. Id. at 1383 (emphasis added). It is not clear what theory Judge Newman had in mind, al-
though itis possible that section 8118 might be seen as shifting to or sharing with the Government
the risk of commercial impracticability in form of the “technologic complexities,” without attack-
ing the validity of the contract.

260. Johnson Mgmt. Grp. CFC, Inc. v. Martinez, 308 F.3d 1245, 1257 (Fed. Cir. 2002).

261. Id. at 1248.

262. Id. at 1247 & n.1.

263. Id. at 1259 (Newman, J., dissenting).

264. Id. at 1259-60.
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according to Judge Newman’s dissent, that the advance payments were “part
of the overall compensation” in exchange for a lower price.”® In accordance
with this liquidation agreement, Johnson Management used the advance pay-
ments to purchase approved equipment and submitted the “invoices marked
as paid by the suppliers.”?¢ When, for unrelated reasons, HUD terminated
the contractor for default, HUD claimed a lien on the equipment or repay-
ment of the advance payments; Johnson Management rejected these claims
on the basis that the advances had already been “liquidated” in accordance
with the special provision, as they indisputably had been.?*’

The panel majority’® ruled that the special liquidation provision was
“squarely contrary to the FAR’s Advance Payments clause.” The FAR re-
quired that “the Contractor repay to the Government any part of unliquidated
advance payments” and further that, upon termination, “the Government
shall deduct from the amount due to the Contractor all unliquidated advance
payments.””® The FAR did not define “liquidated” or “unliquidated,” so the
panel majority turned to a dictionary reference:

The concept of liquidation in the context of advance payments is relatively straight-
forward. The term “liquidate” is defined in Black’s Law Dictionary as “to settle (an
obligation) by payment or other adjustment.” In order to “liquidate” an advance
payment balance, a contractor must do either of two things: (1) repay the advance
payments, or (2) perform contract work and then have the government apply to
the outstanding balance of the advance payments the amount that otherwise would
be paid to the contractor for work.?”!

Based on its interpretation, the majority concluded that “the [CO] was not
authorized to liquidate [Johnson Management’s] advance payments in the
manner” to which she agreed.””? The special liquidation clause was contrary
to the regulations and therefore “without force and effect.”?”

The range of Judge Newman’s disagreement is captured in this sentence
from the dissent: “If the provision is in fact illegal—a matter open to sub-
stantial question—it cannot simply be deleted by one of the parties, thereby
imposing a major liability on the contractor. . . .”?”* Assessing the contrac-
tor with the full consequences of “government error,” “thereby significantly
changing the bargain,” she wrote, “is as unjust as it is unsupportable in the law
of government contracting.”*”*

On the question of illegality, her dissent chides the majority for inaccu-
rately couching the issue as “whether Johnson [was] required to return un-

265. Id. at 1260.

266. Id. at 1259.

267. Id. at 1255 (majority opinion).

268. Judges Schall and Rader.

269. Johnson Mgmt. Grp. CFC, Inc. v. Martinez, 308 F.3d 1245, 1256 (Fed. Cir. 2002).
270. Id. at 1254 (quoting FAR 52.232-12 (1984)).

271. Id. at 1253 (citing Brack’s Law Dictionary 941 (7th ed. 1999)).
272. Id. at 1256.

273. Id. at 1255.

274. Id. at 1259 (Newman, J., dissenting).

275. Id.
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liquidated advance payments,” an undisputed point, instead of whether there
was an obligation to “repay the advance payments that were fully liquidated
in accordance with the liquidation details in the contract.”?’¢ Judge Newman
pointed out that the dictionary definition relied on by the majority did “not
appear in the contract.”””’

Judge Newman also noted that “it is incorrect that an agency cannot adjust
the provisions of the FAR to particular circumstances, or that no departure is
ever permitted.””’® The FAR permits deviations—and, more readily, one-time
deviations.?”” On this point, Judge Newman wrote:

The panel majority, acknowledging that [COs] may deviate from the FAR, faults
Johnson for failing to prove that this contracting officer did not act without au-
thorization. That burden is not on Johnson, for prima facie the agency’s official
action was authorized. Further, it is not disputed that all necessary approvals were
obtained by both HUD and the [SBA].?%

By invoking the presumption of regularity often relied on by the Government
and the Federal Circuit, Judge Newman exposed the presumption’s tension with
placing the burden of ascertaining and proving authorization on the contractor.

But Judge Newman’s dissent is primarily concerned with the judicial conse-
quence of an illegal clause—or what the court should do about it. In her view,
the burden of government error should not fall solely on the contractor.?®
The dissent reviews Federal Circuit precedent providing “guidance with re-
spect to government error” and illustrating “remedies that do not impeach
the integrity of contracts.””® These precedents provided “remedy appropriate
to the circumstances” in the form of reformation, estoppel, enforcement, and
quantum meruit when the CO’s action was illegal or unauthorized, “based on
ordinary principles of equity and justice.” “In none of these cases,” Judge
Newman observed, “was the offending provision simply expunged, changing
the balance of the contract.”?%*

With respect to estoppel, the dissent distinguished OPM v. Richmond, and
noted that the Supreme Court stated: “[W]e need not embrace a rule that no
estoppel will lie against the Government in any case in order to decide this
case. We leave for another day whether an estoppel claim should ever succeed
against the Government.””®’ Judge Newman pointed out that, in Burnside-Ott

276. Id.

277. Id. at 1262 n.1.

278. Id. at 1262 (citing FAR 1.402 (1984)).

279. Id. at 1256 n.2 (majority opinion) (citing FAR 1.402).

280. Id. at 1262 (Newman, J., dissenting).

281. Id. at 1259.

282. Id. at 1260-61 (citing New England Tank Indus. of N.H., Inc. v. United States, 861 F.2d
685, 686 (Fed. Cir. 1988) (CO violated FAR); Beta Sys., Inc. v. United States, 838 F.2d 1179, 1186
(Fed Cir. 1988) (reformation where contract term in violation); USA Petroleum Corp. v. Unlted
States, 821 F.2d 622, 622 (Fed. Cir. 1987) (estoppel)).

283. Id.

284. Id. at 1261 (citing Prestex Inc. v United States, 320 F.2d 367, 373 (Ct. Cl. 1963)).

285. Id. (quoting OPM v. Richmond, 496 U.S. 414, 423 (1990)). Judge Newman did not in-
clude the Court’s statements denying estoppel in that case, but argued that it involved “erroneous
advice,” not an approved contract agreement. /d.
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Aviation Training Center; Inc. v. United States, the Federal Circuit limited the
Richmond decision to claims contrary to a statutory appropriation.?$

Judge Newman swiftly distinguished the off-cited landmark case of
Federal Crop Insurance Corp. v. Merrill as simply “a matter of incorrect ad-
vice by an ill-informed clerk.”’ In contrast, she wrote, “[t]his is a formal
government contract, negotiated by experienced [COs], fully approved and
executed by authorized officials.”?*® This distinction had arguable support in
precedent’™ but was breathtakingly dismissive of a longstanding, seemingly
seminal Supreme Court decision. Perhaps in recognition, Judge Newman
applied a competing principle, also longstanding, but recently reinforced by
the Supreme Court in cases familiar to her:

When the government enters into commerce it is bound by the rules of commerce.
The government proposes on this appeal that although the contract provision was
a mistake on its part, the government does not bear the consequences of its mistake.
However, the laws of contract and the rules of fair dealing do not evaporate when the
government is a party. When a contract provision becomes illegal, whether due to
later-discovered error or statutory enactment, the party that produced the illegality
is liable for the injury caused thereby.?”

Judge Newman concluded with a theme that recurs in her dissents: “The
panel majority’s cavalier treatment of the integrity of government contracts
disserves the government as well as those who undertake to serve it.”*"!

M. 2002—Pacrim Pizza Co. v. Pirie

In this appeal, the panel disagreed about the extent of CDA jurisdiction
over nonappropriated fund instrumentalities (“NAFIs”).*> Pacrim Pizza
sought review of a default termination of its contract for pizza deliveries, let
by a Marine Corps’ Morale, Welfare, and Recreation (“MWR?) activity at a
base in Japan.”” The panel’s disagreement centered on (a) the statutory inter-
pretation and prior precedents and (b) the effect of contract language promis-
ing review under the CDA.**

286. 1d. at 1262 (citing Burnside-Ott Aviation Training Ctr., Inc. v. United States, 985 F.2d
1574, 1581-82 (Fed. Cir. 1993)).

287. Id. at 1261 (citing Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380 (1947)).

288. Id. at 1261-62.

289. See, e.g., Am. Elec. Labs., Inc. v. United States, 774 F.2d 1110, 1116 (Fed. Cir. 1985) (es-
topping reliance on limitation of funds clause); Broad Ave. Laundry & Tailoring v. United States,
681 F.2d 746, 749 (Ct. Cl. 1982) (estopping Government regarding applicable wage rates); Litton
Sys. Inc. v. United States, 449 F.2d 392, 401 (Ct. Cl. 1971) (holding that contractor was entitled
to notice that Government would no longer approve previously approved accounting).

290. Johnson Mgmt. Grp. CFC, Inc. v. Martinez, 308 F.3d 1245, 1261 (Fed. Cir. 2002) (em-
phasis added) (citing Mobil Oil Exploration & Producing Se., Inc. v. United States, 530 U.S. 604,
607 (2000) (“When the United States enters into contract relations, its right and duties therein
are governed generally by the law applicable to contracts between private individuals.”); Winstar
111, 518 U.S. 839, 910 (1996)).

291. Id. at 1262.

292. Pacrim Pizza Co. v. Pirie, 304 F.3d 1291, 1293 (Fed. Cir. 2002).

293. Id. at 1292.

294. Id. at 1293-94.
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Judge Newman was on a panel with judges who had joined in one of the
earlier precedents denying jurisdiction.’”® As they explained in the Pacrim
Pizza majority opinion: “The [CDA], in relevant part, applies to ‘any express
or implied contract (including those of the nonappropriated fund activities
described in Section[s] 1346 and 1491 of Title 28). .. ."”?%

The Tucker Act identified “the Army and Air Force Exchange Service,
the Navy Exchanges, Marine Corps Exchanges, Coast Guard Exchanges, or
Exchange Councils of the National Aeronautics and Space Administration.”*”
Thus, the majority wrote: “Contracts with NAFIs outside these enumerated
exchanges are not covered by the [CDA].”*”

Relying on the “plain language” of the statutes, the panel majority con-
cluded that “the non-appropriated funds doctrine” barred jurisdiction.?”
The Marine Corps MWR, though performing exchange type functions,
did not pass the statutory test because it was “not denominated a major
exchange.”?%

The majority recognized that McDonald’s Corp. v. United States “holds that
there are exceptions to this narrow construction.”*! The majority described
the holding in this way:

A NAFI may be a covered contracting entity under the [CDA] if it is closely affili-

ated with a post exchange and meets a three-part test: it must have sufficient assets

to reimburse the United States the cost of a judgment, be clearly defined as within

the resale system, and provide financial data sufficient to predict the government’s
potential liability.>”

However, the majority ruled that the Marine Corps MWR did not meet “the
threshold requirement” of close affiliation with a post exchange—and “the
three-part test does not come into play.”*%

Judge Newman accepted none of this. Her interpretation was quite differ-
ent from her colleagues’ view. She wrote:

The relevant statutes are the [CDA] and the statutes that hold that the military
and NASA Exchanges shall be treated like other United States agencies but shall
reimburse the government for their judgments. The statutes do not thereby also
provide that every contract with every other self-sustaining governmental activity
is immune from judicial review.

295. Chief Judge Mayer and Judge Bryson, who also joined in Furash & Co. v. United States,
252 F3d 1336, 1344 (Fed. Cir. 2001).

296. Pacrim Pizza, 304 F.3d at 1292.

297. Id. at 1292-93 (quoting 28 U.S.C. §§ 1346(a)(2), 1491(a)(1) (2000)).

298. Id. at 1293 (“The parenthetical language . . . describes the military exchanges as ‘the
non-appropriated fund activities described in [the Tucker Act],” which implies that other non-
appropriated fund activities are not included.” (citing Furash, 252 F.3d at 1343)).

299. Id. at 1292.

300. Id. at 1293.

301. Id. (citing McDonald’s Corp. v. United States, 926 F.2d 1126, 1133 (Fed. Cir. 1991)).

302. Id. (citing McDonald’s, 926 F.2d at 1132-33).

303. Id.
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These provisions do not remove contracts with other United States non-appropri-
ated fund entities from the Contract Disputes Act; they simply say that Exchange
contracts are considered contracts with the United States. Other statutory provi-
sions do not exclude all other [NAFIs] from the [CDA]; the statute-based differ-
ence is in who pays the judgment, not in whether there is judicial review.’**

Further, she could not find any “exclusion from the [CDA] of all contracts
with [NAFIs] other than the exchanges.”* “It strains belief” that the statu-
tory cross-reference was “intended to legislatively bar review of all such
breaches.”3%

Judge Newman also dissented from the majority’s reading of McDonald’s.*"
She read McDonald’s as rejecting a narrow construction, by establishing the
three-part test: “Under the three-part test, we must conclude that a NAFI
which lacks sufficient assets, is not clearly defined as being within the resale
system, or over which the Government could not obtain financial data, would
not be included in the statutory waiver.”**® Thus, Judge Newman concluded,
“McDonald’s did not hold that the NAFI must be ‘closely affiliated” with an
Exchange; the court held that an activity with sufficient assets, clearly defined,
and financially accountable, is subject to the [CDA].”**” The Marine Corps
MWR met the McDonald’s test.>'°

Moreover, the Government’s contract promises struck Judge Newman’s
fairness nerve.’'' The MWR contract contained the standard form “Disputes”
article, promising Pacrim Pizza the right to review at the ASBCA and, further,
appeal to the Federal Circuit.*"? The contract also explained MWR’s “Legal
Status” in a way that seemed to Judge Newman to recognize “that suits may
be brought under the [CDA].”*"* The contract stated that “MWR contracts
are United States contracts; however, they do not obligate appropriated funds
of the United States except for a judgment or compromise settlement in suits
brought under provisions of [the CDA], in which event the Marine Corps
MWR will reimburse the United States Government.”*!*

"This contract language seemed consistent with Judge Newman’s statutory
interpretation, but the majority explained that the language merely discussed
payment of judgments “if the [CDA] does apply,” dismissing the clause as
“not operative” because “the [CDA] does not apply.”*" The Government, not
surprisingly, asserted that the “Disputes” clause was inserted in error, and the

304. Id. (Newman, J., dissenting).

305. Id. at 1297.

306. Id. at 1297-98.

307. Id. at 1298.

308. Id. (quoting McDonald’s Corp. v. United States, 926 F.2d 1126, 1132 (Fed. Cir. 1991)).
309. Id.

310. Id.

311. Id. at 1299.

312. Id. at 1295.

313. Id.

314. Id. (citing 31 U.S.C. § 1304(c) (2000)).
315. 1d. at 1294 (majority opinion).
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majority commented: “We recognize the awkwardness of the government’s
position, but only Congress can grant waivers of sovereign immunity. . . .”3!¢

Judge Newman responded vehemently to the court’s failure to hold the
Government to its promise:

The court’s . . . ruling diverges from precedent as well as from statute, and exacer-
bates the unfairness of the practice here illustrated. . . . It is # travesty of fair dealing
for our government to issue contracts that state that remedy is available under the
[CDA], but when a dispute arises to hold that the Disputes clause was included by
government error, and that the promised judicial review is not available.’”

N. 2002—Schism v. United States

In this extraordinary case, the en banc Federal Circuit split nine to four
over whether the Government was bound by promises of lifetime free medi-
cal care that its military recruiters, upon direction of superiors, made to in-
duce individuals to join the armed services and serve for twenty years.”’® The
Government conceded that the promises were made and relied upon in good
faith, but insisted that they were not enforceable.’” The court’s majority, per
Judge Michel, ruled that the Government did not commit a contract breach
when it restricted military retirees, who had performed their twenty-year part
of the bargain, to care under Medicare.**

Judge Newman joined in a dissenting opinion written by Chief Judge
Mayer.*?! The dissent was joined by Judge Gajarsa and Judge Plager, who also
wrote a separate opinion.’” Judging by the emotional tone of the dissents, it
may be surmised that Judge Newman found company among the dissenters
based on a sense of special obligation to servicemen.**

The court’s majority, in a long opinion that can only be summarized here,
ruled that the Governmentwas notbound because the recruiters’ promises were
made without authority—and thus there was no implied-in-fact contract.’**
"This conclusion was grounded first on precedents indicating that military pay
and benefits were statutory matters, exclusively controlled by Congress and
not properly governed by contract or contract law.* The majority distin-
guished decisions enforcing other contract promises made to military recruits

316. Id.

317. Id. at 1299 (Newman, J., dissenting) (emphasis added).

318. Schism v. United States (Schism II), 316 E.3d 1259 (Fed. Cir. 2002) (en banc), cert. denied,
539 U.S. 910 (2003).

319. Id. at 1262.

320. Id. at 1264.

321. Id. at 1301 (Mayer, ]., dissenting).

322. Id. at 1311-12 (Plager, J., dissenting). Previously, Judges Mayer, Newman, and Gajarsa
had issued a panel decision in favor of the retired servicemen. See Schism v. United States
(Schism T), 239 F.3d 1280, 1291 (Fed. Cir. 2001), reb’g granted & opinion withdrawn, 252 F.3d
1354 (Fed. Cir. 2001).

323. See Schism II, 316 F.3d at 1301-12 (Mayer & Plager, JJ., dissenting).

324. Id. at 1264.

325. Id. (citing Bell v. United States, 366 U.S. 393, 401 (1961); Lynch v. United States, 292
U.S. 571, 577 (1934)).
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because those cases did not involve military compensation or “gratuities,” as
the court put it.’?¢ Lynch v. United States, the majority explained, involved war
risk insurance, not an enlistment contract that “changes in status . . . [as] [sol-
dier’s] relations to the State and the public are changed.”*?” The majority also
held that, even if a contract analysis were appropriate, the recruiters lacked
actual authority.’?® Thus, the claims were blocked by Federal Crop Insurance
Corp. v. Merrill, cited for the proposition that the retirees “assume([d] the risk
of having accurately ascertained that he who purports to act for the govern-
ment does in fact act within the bounds of his authority.”*’

While the earlier panel decision had recognized authority of the military
services under 5 U.S.C. § 301 to run their departments and thus to recruit,
the en banc majority dismissed it as a mere “housekeeping statute,” based on
the Supreme Court’s decision in Chrysler Corp. v. Brown:

But a housekeeping statute that authorizes rules of agency organization, procedure,
or practice and not substantive rules cannot confer a right to, or otherwise autho-
rize the promise of a right or entitlement to free lifetime medical care.?*

Section 301’ admitted standing as authority for plans that provided health
care on “a space available basis” did not persuade the majority that such
secretarial authority extended to free lifetime health care.”*! The majority
“consider[ed] sympathetically the veterans’ position that, because § 301 au-
thorizes one type of health care, it necessarily authorize[d] another,” but saw
a “distinct” difference between a conditional grant and a permanent, more
discretionary right.**?

Furthermore, the majority added, interpreting section 301 as authoriz-
ing the recruiters’ promises “would be unreasonable” in light of the Anti-
Deficiency Act (“ADA”), which “placed preconditions on obligating or
spending appropriated funds.”*** Thus the majority concluded that the re-
cruiters “lacked actual authority, meaning the parties never formed a valid,
binding contract,” citing OPM v. Richmond, for the proposition that errone-
ous advice “did not create an estoppel when finding to the contrary would
violate the principle ‘that payments of money from the Federal Treasury are
limited to those authorized by statute.””*** “In any event,” the court added,
“the Secretary’s authority to conduct recruiting does not carry with it the
broad authority to make promises that bind future Congresses to appropriate

326. Id. at 1272-73,1275-76.

327. Id. at 1273 (second alteration in original) (quoting Be/l, 366 U.S. at 402).

328. Id. at 1276-77.

329. Id. at 1278 (citing Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (1947)).

330. Id. at 1281 (citing Chrysler Corp. v. Brown, 441 U.S. 281, 309 (1999) (holding that
section 301 did not authorize disclosure of contractor trade secrets protected under 18 U.S.C.
§ 1905 (1994))).

331. Id. at 1281-82, 1284-85.

332. Id. at 1282.

333. Id. at 1283 (citing 5 U.S.C. § 70 (2000)).

334. Id. at 1284 (citing OPM v. Richmond, 496 U.S. 414, 416-17 (1990)).
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funding for free lifetime care.”*® The majority concluded by acknowledg-
ing that the retired officers were “sympathetic plaintiffs,” but insisted that
“Federal judges have a duty to uphold the Constitution and laws, even if that
means making unpleasant or unpopular decisions.”**¢

Chief Judge Mayer’s dissent began with an emotional introduction, which
exclaimed:

Of course, Congress knew; of course the service secretaries authorized promises
in return for service; of course these military officers served until retirement in
reliance; and of course there is a moral obligation to these men: it is called hon-
oring the contract the United States made with them and which they performed
in full 3%

Then the dissent turned to the key subject of authorization.**

Relying on the secretarial authority to recruit under 5 U.S.C. § 301, the
dissenters rejected the “mere housekeeping rule” of Chrysler Corp. v. Brown,
“which pertained to matters starkly different from ours.” The dissenters
concluded, from representations set forth in Army recruiting brochures and
correspondence by the secretary of the Navy, that “it is apparent that the
recruiters made these promises at the direction of the service secretaries.”**
"The dissenters then turned the presumption of regularity on the Government:
“[W]e presume that the service secretaries carried out these duties in good
faith and in accordance with law when making these promises.”**!

The dissenters had no quarrel with the proposition that “Congress may
prospectively reduce the pay of members of the Armed Forces, even if that re-
duction deprived members of benefits they had expected to be able to earn.”**
It was “quite a different matter, however, for Congress to deprive a service
member of pay due for services already performed, but still owing.”** Such
legislative action “would appear in a different constitutional light.”**

Turning then to the majority’s proposition that the promises lacked express
authority from Congress and its citation of Federal Crop Insurance Corp. v.
Merrill, the dissenters took the view that “[t]here is nothing in the regulations
or law prior to 1956 that would have prohibited recruiters from making these
promises; indeed those regulations appear to authorize them.”* Further,

335. Id. at 1289. The majority opinion also rejected the arguments that Congress had ratified
and acquiesced in the recruiting promises. See 7d. at 1289-99.

336. Id. at 1300.

337. Id.at 1301 (Mayer, ., dissenting). Justice Mayer included a quote from Rudyard Kipling’s
poem “Tommy,” a reference to a British soldier. Id. at 1301 & n.I (quoting Rupyarp KipLING,
Tommy (1890), reprinted in T NorToN ANTHOLOGY OF POETRY 868 (3d ed. 1983)).

338. Id. at 1304.

339. Id. at 1305 (citing Chrysler Corp. v. Brown, 441 U.S. 281 (1979)).

340. Id. at 1302.

341. Id. (citing United States v. Chem. Found., Inc., 272 U.S. 1, 14-15 (1926)).

342. Id. at 1303 (citations omitted).

343. 1d.

344. Id. (citations omitted).

345. Id. at 1304 (citing Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (1947)).



Dissenting Opinions of the Federal Circuit 313

“[blefore 1956, promises of lifetime health care were well within the discre-
tion and power of the secretaries. Funding by Congress of the military’s health
care system confirmed this broad delegation.”*

Relying on Lynch v. United States, the dissenters pointed out that, when
benefits under War Risk Insurance agreements were curtailed by Congress’s
repeal of all laws that authorized them, the Supreme Court ruled that
“Congress was without power to reduce expenditures by abrogating con-
tractual obligations of the United States.”**” Thus, the Schism case looked
a lot like Winstar and Mobil Oil, yielding this conclusion: “The fact that
the secretaries’ repudiation of the contracts to provide lifetime health care
may have ‘rested upon the enactment of a new statute makes no significant
difference.””**

The dissenters characterized the “suggestion” that the ADA limited the
congressional authority delegated by section 301 as “curious.”* The dis-
senters insisted that no precedent supported the conclusion that the ADA
“precludes the government from contracting with recruits for retirement
benefits.”**® Noting that “there has never been a deficiency in funding,” the
dissent commented that, even if there had been, “insufficient appropriations”
would not “pay the government’s debts, nor cancel its obligations, nor defeat
the rights of other parties.”*!

In sum, Schism was not seen as a case where the recruiters’ promises con-
flicted with the express terms of a statute or regulation, and the dissenters
found no legal requirement that the retirees’ claims “must be based on a
specifically worded law, rule, or regulation to be valid.”**? In other words:
“Where no specific statute or regulation contradicts the terms of a govern-
ment contract, the validity of the contract depends on common-law rules of
contract.”

O. 2004—England v. Contel Advanced Systems, Inc.

In England v. Contel Advanced Systems, Inc., the tension between the sover-
eign’s immunity and its accountability as a contracting party again surfaced—
this time in the context of a government breach of a contract that had interest
as a component of the price.** Reversing an ASBCA decision, the panel ma-

346. Id. at 1305.

347. Id. (quoting Lynch v. United States, 292 U.S. 571, 580 (1934)).

348. Id. at 1306-07 (quoting Mobil Oil Exploration & Producing Se., Inc. v. United States,
530 U.S. 604, 620 (2000)).

349. 1d. at 1308.

350. Id. (citing Cessna Aircraft Co. v. Dalton, 126 F.3d 1442 (Fed. Cir. 1997); 31 U.S.C.
§ 1341 (1994)).

351. Id. (quoting Ferris v. United States, 27 Ct. Cl. 542, 546 (1892)).

352. 1d. at 1309.

353. Id. (citing Winstar III, 518 U.S. 839, 870 (1996)). The dissent also concluded that the
retirees had a valid takings claim because “[c]ontracts are property.” Id. at 1309-10.

354. See England v. Contel Advanced Sys., Inc. (Contel 1I), 384 F.3d 1372, 1379 (Fed. Cir.
2004).
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jority®> took the strict view that, even in this circumstance, the “no interest
rule” barred the claim.**

The majority were not persuaded by the ASBCA’s reliance on the character
of the lease-to-option-to-purchase (“LT'OP”) contract, in which lease pay-
ments were deferred until “cut-over,” imposing on the contractor the burden
of financing the project.’” Thus, the price had a “component for the time value
of money” representing “simply the cost to the Government for the privi-
lege of not paying” until later—amounting to annual interest of 11.32%.%%%
As found by the Board, the Navy was aware that Contel was financing the
project based on the estimated quantity, but also that it was not going to order
that quantity.”” Notwithstanding, the Navy delayed a reconciliation until four
years after cut-over. At the same time, the Navy “was insistent that the amount
borrowed, once the interest over the LTOP term was added, reflect the [unad-
justed] LT'OP contract price . . . so their records would match. . . .”3

The ASBCA held that this was a breach of the duty to cooperate, causing
the contractor to incur $4.4 million in interest charges over the four-year
period.*! Payment of the interest, per the ASBCA, was “an integral part of”
and “required by the contract.”¢2

The Federal Circuit panel majority supported its holding that “the no-
interest rule” barred the recovery of such interest damages against the
Government by quoting 7.D. Hedin Construction Co. v. United States: “[L]ike
interest on substantive claims against the government, ‘interest paid on bank
loans made because of financial stringency resulting from a breach by the
Government . . . is not recoverable.” ¢

The majority was unimpressed by the pricing of the contract:

The claim here is not for the interest component of the [lease to ownership
(“LTO”)] price, which the Navy has already paid. . . . The inclusion of the interest
component in the LTO price is not an “affirmative, clear-cut, [and] unambiguous”
agreement to pay for additional interest . . . as a result of the Navy’s breach.***

The fact that the Navy was aware of the financing arrangement, and apparently
inflexible in its requirements for assignment of the installment payments, is not
sufficient to waive the no-interest rule.’®

355. Judges Dyk and Lourie.

356. Contel IT, 384 F.3d at 1374.

357. Seeid.

358. Contel Advanced Sys., Inc. (Contel I), ASBCA Nos. 50648 et al., 03-2 B.C.A. (CCH)
932,777, at 159,685.

359. Id. at 159,684.

360. Id. at 159,691.

361. Id. at 159,697-98.

362. Id. at 159,698.

363. Contel 11, 384 F.3d 1372, 1379 (Fed. Cir. 2004) (citing J.D. Hedin Constr. Co. v. United
States, 456 F.2d 1315, 1330 (Ct. Cl. 1972)).

364. Id. at 1380 (second alteration in original) (citing United States v. Thayer-W. Point Hotel
Co., 329 U.S. 585, 590 (1947)).

365. Id.
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Waiver of sovereign immunity had to be explicit.

In dissent, Judge Newman recoiled at this unyielding enforcement of “the
no-interest rule.”** On the specifics of this case, she saw the costs as retain-
ing their identity as interest on LT'OP borrowings, where it was undisputed
that the contract price “included recovery of the interest incurred in the
LTOP option.”*” Distinguishing Hedin Construction, she articulated this legal
proposition: “When damages flow from breach of an obligation that involves
money, the nature of the obligation and its relationship to the economic in-
jury must be considered in determining whether the cost of money is properly
included in damages.”*¢

But Judge Newman’s issues with the majority were more fundamental,
going to the reach of sovereign immunity:

The basic rule of “sovereign immunity,” that the ruler could not be sued without
his consent, was not directed to interest, but to the underlying liability. The ancient
bar to recovery of interest . . . reflects the canonical and common law prohibitions
of usury, not the divine right of kings. . . . Enlarging the government’s freedom
from liability for breach of its obligations is unwarranted. “Sovereign immunity” is
not a tool of unfairness to those who do business with government. It should not
be uncritically expanded.*®

Besides, here, it violated “the national policy of fairness to contractors.””’

P. 2006—Wesleyan Co. v. Harvey

In this case, the court resolved the question of whether there was CDA
jurisdiction over Wesleyan’s claim that the Army breached confidentiality
agreements by disclosing proprietary information to its competitor.*”

The confidentiality agreements appeared in documents associated with
the Army’ evaluation and purchase of Wesleyan’s product.’’? The first of
these was an unsolicited proposal, followed by an executed Memorandum of
Understanding, “both of which prohibited the government from disclosing
information in the proposal to third parties and from using the information
for any purpose other than evaluating the proposal.”*’* After a technical re-
view, the Army asked Wesleyan to lend a prototype under a bailment agree-
ment, which was silent on safeguarding proprietary data but stated that it

366. Seeid. at 1382 (Newman, J., dissenting).

367. Id. at 1383.

368. Id.

369. Id. at 1382-83 (citations omitted). Judge Newman’s contention that the “no interest”
rule was not a function of sovereign immunity was at odds with Library of Congress v. Shaw, 478
U.S. 310 (1985), a strong precedent, although distinguishable as involving the belated receipt
of money. Even the dissenters in Shaw recognized it as a “corollary of the ancient principle”
of sovereign immunity, but rejected the unmistakability canon of construction as a “talismanic
formula” that frustrated providing the same rights and remedies enjoyed by private individuals.
Id. at 323, 326.

370. Contel 11,384 F.3d at 1383.

371. Wesleyan Co. v. Harvey, 454 F.3d 1375, 1378 (Fed. Cir. 2006), reh’g denied (2006).

372. Id. at 1377.

373. Id. at 1376.
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was “for the limited purpose” of testing and demonstration.’”* Thereafter the
Army made a series of purchases, most explicitly designated for evaluation or
demonstration, all of which were silent as to safeguarding or use of propri-
etary data.’”> However, in connection with these purchases the Army required
Wesleyan to sign two similar Policy Statements, the first reading as follows:

The voluntary submissions will be handled in accordance with established
Government procedures for safeguarding such articles or information against un-
authorized disclosure. In addition, the data forming a part of or constituting the
submission will not be disclosed outside the Government or be duplicated, used or
disclosed in whole or in part by the Government except for record purposes or to
evaluate the proposal.’’

The Army terminated its consideration of the Wesleyan system after com-
pleting its evaluations.’”” Thereafter, according to Wesleyan’s claim, the Army
improperly disclosed the proprietary data, which was then incorporated in a
competitor’s system bought by the Government.’”® The ASBCA dismissed
Wesleyan’s claim for $21 million for lack of CDA jurisdiction.’”

The panel majority*® addressed the jurisdictional question by focusing on
the statutory language granting jurisdiction over contracts “for the procure-
ment of property. . . .”*%! Applying these statutory terms, the panel gave its
analysis:

Here, three types of agreements are at issue: the unsolicited proposals; the bail-

ment agreement; and the purchase orders. Although the bailment agreement does

involve, and the unsolicited proposals arguably involve, the transfer of “property”
neither will be “acquisition . . . by such means as . . . renting [or] leasing”, as

Wesleyan did not receive any value in exchange. As such, the unsolicited proposals
and bailment agreement were donative in nature.’®

On the other hand,

[t]he purchase orders, in contrast, involve the exchange of property for money, and
thus involve “procurement.” The Board erred by ignoring this critical exchange. . . .
This purchasing activity was sufficient to transform the Army’s relationship with
Wesleyan from that of evaluator and bidder to that of buyer and seller.’

On this basis, the ASBCA was reversed, but only in part.’**
But the majority’s analysis still left Wesleyan’s confidentiality claim at risk.
First, on remand, the Board would have to find that the terms of the purchase

374. Id. at 1377.
375. 1d.

377. 1d.

378. Id. at 1378.

379. Id.

380. Chief Judge Michel and Judge Mayer.

381. Wesleyan Co., 454 F.3d at 1378 (citing 41 U.S.C. § 602(a) (2006)).
382. Id. (omissions in original).

383. Id. at 1378-79.

384. Seeid.
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orders were sufficient to incorporate the confidentiality provisions of the
Defense Acquisition Regulation legend, the Memorandum of Understanding,
and the Policy Statements.*®* Second, and worse: “To succeed, then, Wesleyan
must prove that the Army obtained the confidential information that it later
disclosed improperly not from the unsolicited proposals, nor from the bail-
ment, but solely from the prototypes purchased and evaluated.”**¢ To this un-
generous analysis and unlikely prospect, the majority added that Wesleyan’s
“strategic decision to pursue its claim before the Board . . . significantly
limited the scope of its potential relief . . . because, unlike the CDA, the
Tucker Act does not require that the contract with the United States relate to
procurement.”*¥’

The majority’s jurisdictional disposition predictably did not set well with
Judge Newman, who noted that her “concern with the panel majority’s ruling
is that it parses the various stages at which the offeror provided confidential
information, when all of these stages are part of one overall supply proposi-
tion, and are part of one overall claim.”** She rejected the segregating of “the
various steps in this relatively simple procurement”® as inconsistent with
these fundamental principles:

The purpose of the [CDA] is to facilitate the fair and efficient resolution of contract
disputes. As explained in testimony during consideration of the Act:

“It is in the Government’ selfish interest to be fair in its dealings with its con-
tractor citizens.”

Fairness requires not only protection of the proprietary information of contrac-
tors, but also the right to litigate the issue of proprietary information if the ensuing
contract is litigated.’”

Q. 2006—John R. Sand & Gravel Co. v. United States

In this case, the Federal Circuit ruled that a takings claim was time barred
under the Tucker Act’s six-year statute of limitations, not withstanding the
government’s waiver.”! The panel majority*” held that the statute of limi-
tations was a condition of the sovereign’s consent to be sued and therefore

385. Seeid. at 1379.

386. Id. at 1380 (emphasis added). Apparently no consideration was given to the possibility
that the purchase effected a confirmation of the earlier confidentiality promises.

387. Id.

388. Id. at 1381 (Newman, ]., dissenting).

389. Id.

390. Id. at 1381-82.

391. John R. Sand & Gravel Co. v. United States (Sand & Gravel I), 457 F.3d 1345, 1355, 1360
(Fed. Cir. 2006) (citing 28 U.S.C. § 1491(a)(1) (2006)), reb’g en banc denied & cert. granted in part,
550 U.S. 968 (2007), aff°d, 552 U.S. 130 (2008).

392. Judges Schall and Lourie.
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jurisdictional.*”* As such, it could not be waived or equitably tolled.*** Judge
Newman dissented strenuously, contending that the Tucker Act limitations
statute was “unexceptional” and should be treated like any other affirmative
defense.’”® The opinions differed not only over prior Supreme Court and
Federal Circuit precedents, but also over priorities between protecting the
sovereign from suit and providing citizens access to court to pursue claims
against the Government. In this case, unlike most of Judge Newman’s dis-
sents, the matter was refereed by the Supreme Court, which also split on the
issue.’”

The panel majority opinion relied upon a number of Federal Circuit deci-
sions holding that the Tucker Act limitations statute was a “condition of . . .
sovereign immunity” and “[d]ue to the jurisdictional nature of section 2501
it may not be waived.”*”” The majority also pointed out section 2501’ “long-
standing pedigree as a jurisdictional requirement,” citing Supreme Court
decisions from the 1880s and 1890s.>”® The majority noted that “[t]he dis-
senting opinion cites several recent Supreme Court decisions in support of
the proposition that the statute of limitations set forth at section 2501 is not
jurisdictional. . . . None of the foregoing decisions address section 2501.”%%

The majority did not, however, specifically address either lrwin v.
Department of Veterans Affairs or Franconia Associates v. United States, princi-
pally relied on in the dissent and later prominently discussed in the Supreme
Court opinions.*®

Judge Newman opened her dissent with a plain meaning proposition, not-
ing that section 2501 itself answered the question by stating: “Every claim
of which the United States [COFC] has jurisdiction shall be barred unless the
petition thereon is filed within six years after such claim first accrues.”*! The
majority, according to Judge Newman, violated principles of statutory con-
struction by reading the phrase “has jurisdiction” out of the statute.*” In ad-
dition, she noted that the majority’s interpretation was “also inconsistent with

393. Sand & Gravel I, 457 F.3d at 1355.

394. Id. at 1354-55.

395. Id. at 1362-63 (Newman, ]., dissenting).

396. John R. Sand & Gravel Co. v. United States (Sand & Gravel II), 552 U.S. 130, 131
(2008).

397. Sand & Gravel 1,457 F.3d 1345, 1354 (Fed. Cir. 2006) (majority opinion) (citations omit-
ted). The majority relied chiefly on Hopland Band of Pomo Indians v. United States, 855 F.2d 1573,
1576-77 (Fed. Cir. 1988) (“[S]ince the 6-year limitations period of section 2501 serves as a ju-
risdictional limitation rather than simply an affirmative defense, such statutes of limitations have
been held as not capable of waiver or subject to an estoppel, whether pled or not.”).

398. Sand & Gravel I, 457 F.3d at 1355 (citing Kendall v. United States, 107 U.S. 123, 125
(1883); United States v. Wardwell, 172 U.S. 48, 52 (1898)).

399. Id. at 1354 (citations omitted).

400. Id. at 1361-65 (Newman, J., dissenting); see Sand & Gravel II, 552 U.S. 130, 132-39
(2008).

401. Sand & Gravel 1,457 F.3d at 1362 (emphasis added) (citing 28 U.S.C. § 2501 (2006)).

402. Id.
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the trial court’s own rules, which state that the ‘statute of limitations’ is an
‘affirmative defense.’”*

Then she turned to the matter of the precedents.* With respect to
Federal Circuit precedent, the dissent cited those panel decisions that, in
contrast to the panel majority’s citations, “correctly interpreted § 2501 as a
statute of limitations, not a jurisdictional limit on the [COFC].”*> Moreover,
she attacked the majority’s reliance “on Supreme Court cases interpreting a
superseded statute and Federal Circuit panel decisions applying overruled
precedent,” noting that “[f]or example, Hopland Band of Promo Indians v.
United States relies on Soriano v. United States which interprets § 2501 as a
jurisdictional ban not subject to tolling,” but “[t]he Court in Irwin overruled
Soriano.” %

Judge Newman then placed her principal reliance on the Supreme Court
decisions in Irwin and Franconia Associates. Irwin, she wrote, “clarified that
limitations principles apply to the government ‘in the same way’ as they are
applied to private parties, e.g., they may be tolled or waived in appropriate
circumstances.”” Franconia Associates, she wrote, “rejected the government’s
attempt to ascribe a ‘special’ interpretation to § 2501 on a theory of sovereign
immunity,”**® quoting it as follows:

We do not agree that § 2501 creates a special accrual rule for suits against the
United States. Contrary to the Government’s contention, the text of § 2501 is un-
exceptional. . . . In line with our recognition that limitations principles should gen-
erally apply to the Government “in the same way that” they apply to private parties,
we reject the Government’s construction of § 2501. That position, we conclude,
presents an “unduly restrictive” reading of the congressional waiver of sovereign
immunity, rather than “a realistic assessment of legislative intent.”*

On this basis, Judge Newman concluded that it was clearly “incorrect to ac-
cord unique status to § 2501 and hold that it is a limit on ‘jurisdiction.” ”*°
But her conclusion was not clear to a majority of the Supreme Court.*"!
Although two justices were “in accord with dissenting Judge Newman” and
were “perplex[ed]” that their colleagues were not,"? the majority—in an
opinion by Justice Breyer—stood with the nineteenth century precedents
and Soriano: “Over the years, the Court has reiterated in various contexts this

403. Id. (citing COFC Rule 8(c)). Affirmative defenses are, of course, waivable.

404. Id. at 1363—64 (citations omitted).

405. Id. at 1363 (citing Venture Coal Sales Co. v. United States, 370 F.3d 1102, 1105 n.2 (Fed.
Cir. 2004); Ariadne Fin. Servs. Pty. Ltd. v. United States, 133 F.3d 874, 878 (Fed. Cir. 1998);
Henke v. United States, 60 E3d 795, 798 n.3 (Fed. Cir. 1995); Borough of Alpine v. United
States, 923 F.2d 170, 171 n.1 (Fed. Cir. 1991)).

406. Id. (citations omitted).

407. Id. (citing Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 94-96 (1990)).

408. Id. at 1362 (citing Franconia Assocs. v. United States, 536 U.S. 129, 145 (2002)).

409. Id. (quoting Franconia Assocs., 536 U.S. at 145).

410. Id. at 1363.

411. Sand & Gravel 11, 552 U.S. 130, 136-38 (2008).

412. Id. at 146-47 (Ginsburg, J., dissenting).
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or similar views about the more absolute nature of the court of claims limita-
tions statute.”*!?

The Supreme Court majority distinguished Franconia Associates, notwith-
standing its broad language, as relating only to the accrual of claims under
section 2501, not the waiver or equitable tolling issue.** Further, the Court’s
majority stated that Irwin only “mentions” Soriano and “says nothing at all
about overturning” it.*"* Although the statute in rwin was concededly “similar
to the present statute in language,” the Court distinguished it as “unlike the
present statute in the key respect that the Court had not previously provided a
definitive interpretation.”*¢ Thus, “[b]asic principles of szare decisis . . . require
us to reject” the dissenting view because “[t]o overturn a decision settling on
such matter simply because we might believe the decision is no longer ‘right’
would inevitably reflect a willingness to reconsider others.”*”

The Court seemingly acknowledged the awkwardness of its decision with
this unusual statement:

Irwin and Franconia represent a turn in the course of the law . . . : The law now
requires courts, when they interpret statutes setting forth limitation periods in re-
spect to actions against the Government, to place greater weight upon the equi-
table importance of treating the Government like other litigants and less weight
upon the special governmental interest in protecting public funds. The older inter-
pretation treated these interests differently. Those older cases have consequently
become anomalous.*'®

"Thus, notwithstanding its own reflection (and Judge Newman’s effort), the
Court sustained the Federal Circuit’s “anomalous” and less “equitable” result,
in favor of the “special interest” of the sovereign.*’

R. 2007—Grumman Aerospace Corp. v. Wynne

In this case, Grumman appealed the ASBCA’s denial of its superior knowl-
edge claim and the ASBCA’s refusal to award damages based on a jury verdict
for the claims that were sustained on other grounds.*® At the Federal Circuit,
the panel majority*! affirmed the Board on both counts.*?

The controversy arose out of a contract to modernize the avionics for
the F-111 aircraft, which was awarded to Grumman after performance of a

413. Id. at 135 (majority opinion) (citing Soriano v. United States, 352 U.S. 270, 273-74
(1957); United States v. Greathouse, 166 U.S. 601, 602 (1897); United States v. New York, 160
U.S. 598, 616-19 (1896); De Arnaud v. United States, 151 U.S. 483, 495-96 (1894)).

414. See id. at 138.

415. Id. at 137 (citing Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 94-95 (1990)).

416. 1d.

417. Id. at 139.

418. Id. at 138 (citations omitted).

419. See id. at 139.

420. Grumman Aerospace Corp. v. Wynne (Grumman II), 497 F.3d 1350, 1352 (Fed. Cir.

421. Judges Rader and Dyk.
422. Grumman 11,497 F3d at 1352.
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prior contract with General Dynamics Corporation (“GDC”).** Grumman’s
superior knowledge theory rested on the Air Force failure to disclose in-
formation about GDC’s prior performance.** The panel majority sustained
ASBCA findings that Grumman had general knowledge of GDC’s difficul-
ties, did not request software data in question, and was advised by the Air
Force that it would only provide data that were available and would not, in
any event, warrant them.*’ With these particularized findings, the panel ma-
jority agreed that the superior knowledge standards could not be met.*¢ The
majority noted Grumman’s broad argument that the Air Force had an obli-
gation to disclose GDC’s performance problems, but rejected it: “However,
Grumman misinterprets the standard and sets the bar too high. The Air
Force did not have an affirmative duty to provide GDC’s contract perfor-
mance status to Grumman, especially when Grumman did not request the
information.”*’

With respect to the ASBCA’s refusal to grant a jury verdict on the sus-
tained claims, the panel majority found “no abuse of discretion” in the find-
ings about lack of evidence to support such a damage award.*® However,
there was evidence in the form of the Contracting Officer’s “cost figures”
that might have been considered, but the Board deemed this evidence out of
bounds under Wilner v. United States.*” The panel majority, without men-
tioning Wilner, embraced its premise of “the Board’s independent review”
explaining: “Because Grumman has the burden to prove damages as a result
of Air Force actions, the Board correctly determined that the CO’ figures
did not support an equitable adjustment.”* Thus, these potential evidentiary
admissions could not be used, even for a jury verdict.¥!

Judge Newman rejected the panel’s particularized analysis of superior
knowledge elements, such as the Air Force refusal to warrant availability or
accuracy of specific information.”? Her dissent on entitlement went quickly
to a bottom line:

Whether Grumman actually knew that the information that it states it expected
from the Air Force was not available or was seriously inadequate is far from clear,

423. Id. at 1352-56.

424. 1d.

425. Id. at 1356-57.

426. Id. at 1350.

427. Id. at 1358 (citations omitted).

428. 1d.at 1359. Grumman’s case, as the panel noted, was hindered by Grumman’s “premature
destruction” of cost records. Id.

429. Grumman Aerospace Corp. (Grumman I), ASBCA No. 48006, 06-1 B.C.A. (CCH)
9 33,216, at 164,622 (“[M]ost importantly, it is well settled that a CO finding of quantum on
a contractor claim (that has not been accepted by a contractor as part of a settlement) is not an
evidentiary admission of government liability. A contractor has the burden to prove liability and
damages de novo in an appeal to this board.” (citing Wilner v. United States, 24 F.3d 1397 (Fed.
Cir. 1994)).

430. Grumman 11,497 F.3d 1350, 1359 (Fed. Cir. 2007).

431. See id.

432. Id. at 1360 (Newman, J., dissenting).
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but a discrepancy of $100 million between the bids of the incumbent . . . (who
knew of the flaws and inadequacies) and the competitor Grumman is so extreme
that some flaw in the bidding information should be considered, for it is clear that
the Air Force had knowledge based on which it could not have expected adequate
performance at the bid price.*?

"This “likely impossibility” should have been communicated prior to award.®*
In a memorable line, she commented: “Government procurement is not a
game of ‘gotcha.” ™’

With respect to damages, the dissent observed that “[t]he Board indeed
found that significant additional costs were incurred due to the state of the
project as Grumman received it” and that “Grumman was entitled to com-
pensation for at least some of this work.”#¢ Judge Newman dissented vigor-
ously from the denial of this compensation “only because of the difficulty of
measuring precisely what costs were due to precisely what aspects.”’ Instead,
this was a “classic” circumstance calling for “the ‘jury-verdict’ method of mea-
suring performance costs in government contracts.”*® Returning to a recur-
ring theme in her dissents, she concluded: “It is neither fair nor just to deny
compensation simply because it is hard to measure.”*?

S. 2008—Mola Development Corp. v. United States

"This Winstar-type case exposed differing views whether the FHLBB made
a contract when it approved a merger between a failing bank and a bank owned
and controlled by Mola.*® The majority*' concluded that the Government
merely exercised a regulatory function because its dealings with Mola did not
provide “a clear indication of intent to contract.”** Judge Newman, in con-
trast, found the record indistinguishable from Winstar itself, and concluded
that the negotiations, documentation, and merger approval evidenced a con-
tract that was breached by FIRREA.*#

"To a limited extent the judges differed on factual details, but they prin-
cipally disagreed over what evidence was required to prove that FHLBB
promised special accounting treatment of the failing bank’s balance sheet
shortfall as “supervisory goodwill.”*** This disagreement was foreshad-

437. Id.

438. Id. (citing Bluebonnet Sav. Bank, FSB v. United States, 466 F.3d 1349, 1359 (Fed. Cir.
2006); Raytheon Co. v. White, 305 F.3d 1354 (Fed. Cir. 2002)).

439. Id.

440. Mola Dev. Corp. v. United States, 516 F.3d 1370, 1373-75 (Fed. Cir. 2008), reb’g en banc
denied (2008), cert. denied, 129 S. Ct. 625 (2008).

441. Judges Dyk and Clevenger.

442. Mola Dev., 516 F.3d at 1378 (citing D&N Bank v. United States, 331 F.3d 1374, 1378
(Fed. Cir. 2003)).

443. Id. at 1381 (Newman, J., concurring in part and dissenting in part).

444. See generally id.
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owed by prior panel decisions applying the Supreme Court’s decision in
Winstar.** More generally, the disagreement reflected differing judicial at-
titudes about what it takes to prove an implied-in-fact contract with the
sovereign.*

The facts may be summarized as follows. In 1986 the Government was
concerned about Merit’s financial condition and, as a part of FHLBB’s pro-
gram to avoid exposure for government guarantees of deposits, in 1987 pro-
posed to sell it.*” About the same time, Mola began seeking a merger partmer
for Charter, a bank Mola owned, and decided that Merit might be suitable.*$
In January 1988 Mola and Merit agreed on a merger subject to the FHLBB
approval.*’ Thereafter, Mola and FHLBB representatives discussed the terms
of the regulatory approval. Mola requested that the Government classify the
merger as supervisory and allow Mola to make a noncash contribution to
bring the merged entity into compliance with capital requirements.** Mola
requested certain regulatory forbearances, none of which involved “regula-
tory treatment of goodwﬂl however, Mola continued to require that the
merger be classified as “supervisory.”+!

In April 1988, Mola submitted its financial application, which included
a consolidated balance sheet that listed goodwill as an asset valued at
$10,996,000.%> The application called for purchase accounting and an ex-
tended period of amortization of goodwill under FASB No. 72.%* An internal
FHLBB memorandum recorded this “goodwill to be carried on the books”
and commented on the capital-versus-liabilities percentage were it not.™*
Internal memos recommended that the application be approved as a “super-
visory” case.*’

There followed further negotiations between Mola and FHLBB. At the
end of these negotiations, Mola made a cash contribution of $2.5 million,
the requested regulatory forbearances were denied for the most part, but the
acquisition was classified as a “Supervisory Case.””¢ The FHLBB approval
letter did not explicitly mention regulatory treatment of goodwill.*” FHLBB

445. Compare D&N Bank, 331 F.3d 1374 (opinion by Michel, C.J., joined by Mayer & Dyk,
JJ.), with Fifth Third Bank of W. Ohio v. United States, 402 F.3d 1221 (Fed. Cir. 2005) (opinion
by Plager J., joined by Newman & Clevenger, J].).

446. See generally Mola Dev., 516 F.3d 1370.

447. See id. at 1373.

448. See id.

449. See id.

450. See id. at 1373-74.

451. Seeid. at 1374.

452. See id. at 1382 (Newman, J., concurring in part and dissenting in part).

453. See id.

454. See id. at 1383.

455. See id. at 1374 (majority opinion). An internal Federal Housing Loan Bank Board memo-
randum referred to the resulting benefits of a tax-free reorganization and net operating loss
carryforwards of Merit. Id.

456. See id. at 1382.

457. See id.
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did not enter into an assistance agreement with Mola—indeed there was no
document purporting to be a written agreement.**

The merger of Charter and Merit closed with the goodwill of the merged
institution valued at $15,741,000.%° Without this goodwill, the merged bank
would not have had sufficient capital to meet regulatory requirements and
would have been insolvent.*® The merger relieved the Government of its ob-
ligations to Merit’s depositors.*! When FIRREA and its provisions banning
“supervisory goodwill” became effective, the merged entity was no longer in
capital compliance and was seized by the Government and liquidated.

To these facts, the majority applied the holding in D&N Bank v. United
States that “regulatory proclamations are insufficient to create contractual
obligations because . . . [m]ere approval of the merger does not amount to
[an] intent to contract” and “[a]n agency’s performance of its regulatory or
sovereign functions does not create contractual obligations.”** The majority
acknowledged Fifth Third Bank of Western Obio v. United States and its holding
that “a formal written agreement is not necessary to prove the existence of a
Winstar contract” but stressed that “an explicit agreement for the treatment
of goodwill had been negotiated” in that case.**

The panel rejected Mola’s argument that the designation of the merger
as “supervisory” was “sufficient evidence of the government’s intent to form
a contract with respect to the regulatory treatment of goodwill.”* The
panel noted that same argument had been rejected in D&N Bank: “labeling
a merger ‘supervisory’ alone, . . . tell[s] us nothing about the government’s
intent to contract.”*¢ The majority gave no weight to expert testimony link-
ing regulatory treatment of goodwill with the supervisory designation, citing
Judge Dyk’s controversial ruling in Rumsfeld v. United Technologies Corp. that
interpretation of accounting regulations is an issue of law on which expert
testimony “should not be received, much less considered.”*”

Nor was the majority much interested in context evidence of contrac-
tual intent.*® The Government’s purpose of protecting the public treasury
through the supervisory mergers, a context that suggested the FHLBB

458. Seeid. at 1374.

459. Seeid. at 1383 (Newman, J., concurring in part and dissenting in part).

460. See id. at 1380 (majority opinion).

461. See id.

462. Seeid. at 1373.

463. Id. at 1378 (omission and first and second alteration in original) (quoting D&N Bank v.
United States, 331 F.3d 1374, 1378-79 (Fed. Cir. 2003)).

464. Id. (citing Fifth Third Bank of W. Ohio v. United States, 402 F.3d 1221, 1231-32 (Fed.
Cir. 2005)).

465. 1d.

466. Id. at 1378-79 (omission and first alteration in original) (quoting D&N Bank, 331 F.3d
at 1380).

467. Id. at 1379 n.6 (relying on Rumsfeld v. United Techs. Corp., 315 E3d 1361, 1369 (Fed.
Cir. 2003)). This posed a challenge for Judge Newman because, somewhat surprisingly, she had
joined in the United Technologies decision. See generally United Techs., 315 F.3d 1361.

468. Mola Dev., 516 F.3d at 1380.
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was doing more than regulating, was given little or no attention, and the
common-sense context of the transaction—that the merged entity would have
been insolvent and out of regulatory compliance ab initio without the super-
visory goodwill—“tells us nothing about the government’s intent.”*¢’

Judge Newman took a more contextual, less formalistic approach and
found a contract that was “not distinguishable in its premises from the con-
tract in [Winstar].”¥° To Judge Newman, “[t]he circumstances and documents
left no doubt that a contract including supervisory goodwill was intended
and formed, to implement the government’s program created with the sole
purpose of encouraging healthy thrifts to acquire insolvent ones in order to
reduce the government’s liability to the failing bank industry.”*"!

The key point of difference centered on what implication should be drawn
from the Government’s classification of the merger as a “supervisory case.”*”> On
this point, Judge Newman relied squarely on Winstar, quoting it extensively:

[TThe principal inducement for these supervisory mergers was an understanding
that the acquisitions would be subject to a particular accounting treatment that
would help the acquiring institutions meet their reserve capital requirement im-
posed by federal regulations.

Goodwill recognized under the purchase method as the result of a FSLIC-sponsored
supervisory merger was generally referred to as “supervisory goodwill.”

Supervisory goodwill was attractive to healthy thrifts for at least two reasons. First,
thrift regulators let the acquiring institutions count supervisory goodwill toward
their reserve requirement under 12 CFR § 563.13 (1981). The treatment was, of
course, critical to make the transaction possible in the first place, because in most
cases the institution resulting from the transaction would immediately have been
insolvent under federal standards if goodwill had not counted toward regulatory
net worth.*?

Thus Judge Newman wrote that the panel majority erred in ruling that a
supervisory merger does not establish a commitment to this accounting treat-
ment, “for that is what a supervisory merger is about.”#* She noted that her
colleagues refused to consider expert testimony to this effect, finessing the
United Technologies decision by not mentioning it, but questioning that refusal
on the basis that “the identical principle was explained in Winstar.”*"

469. Id. (quoting D&N Bank v. United States, 331 F.3d 1374, 1380 (Fed. Cir. 2003)).

470. Id. at 1381 (Newman, J., concurring in part and dissenting in part) (citing Winstar 111,
518 U.S. 839 (1996)).

471. Id.

472. 1d. at 1382.

473. Id. at 1381-82, 138485 (quoting Winstar 111, 518 U.S. at 848-50).

474. 1d. at 1385.

475. Id. at 1385 n.1.
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Judge Newman concluded that “[a] contract was formed as it was in Win-
star. Mola’s H-(e)(3) application, the negotiations, the issuance of the certifi-
cate of ‘supervisory case,” and the various conforming documents, verified the
contractual arrangement.”¥° As stated in Fifth Third Bank, “[t]he totality of
the evidence and the circumstances demonstrate that the parties intended to
and did create contractual obligations.””” In her view, “there was a bargained
for exchange” resulting in a contract breached by FIRREA and the seizure
and liquidation of the merged bank.?’

T. 2009—Bell BCI Co. v. United States

This case exposed Judge Newman’s disagreement with her colleagues over
two fundamentals of the Federal Circuit’s responsibilities: (a) the deference
the Federal Circuit, as an appellate tribunal, should give to its trial forums and
(b) the rules of contract interpretation the Federal Circuit should apply—in
this case to a release contained in a contract modification.””” To understand
these disagreements, it is necessary to know what the terms of the modifi-
cation were and how the COFC decided the issue whether the contractor’s
cumulative impact claim was barred by the release.

In an initial decision rejecting summary judgment motions, the COFC
described the terms of the modification.* The modification described its
purpose: “This agreement is to modify the contract and to provide an eq-
uitable adjustment for changed work as itemized. . . .”*! The modification
“[iIncrease[d] the contract amount by $2,296,963 . . . as full and equitable
adjustment for the remaining direct and indirect costs of the Floor 4 Fit-out
(EWO 240-R1) and full and equitable adjustment for all delays resulting from
any and all Government changes transmitted to the Contractor on or before
August 31, 2000.”*? The court noted that of this total, $700,000 was included
for “delay damages,” but pointed out the “distinction in the law between: (1) a
‘delay’ claim; and (2) a ‘disruption’ or ‘cumulative impact’ claim. . .. [A] ‘delay’
claim captures the time and cost of 7ot being able to work, while a ‘disruption’
claim captures the cost of working less efficiently than planned.”*?

Paragraph eight set forth the release language:

The modification agreed to herein is a fair and equitable adjustment for the

Contractor’s direct and indirect costs. This modification provides full compensa-
tion for the changed work, including both Contract cost and Contract time. The

476. Id. at 1385 (citing Fifth Third Bank of W. Ohio v. United States, 402 F.3d 1221, 1235
(Fed. Cir. 2005)).

477. 1d. (quoting Fifth Third Bank, 402 F.3d at 1235).

478. Id. at 1386.

479. Bell BCI Co. v. United States (Bel/ BCI III), 570 F.3d 1337, 1343-44 (Fed. Cir. 2009)
(Newman, J., dissenting), reh’g & reb’g en banc denied (2009).

480. Bell BCI Co. v. United States (Bell BCI I), 72 Fed. Cl. 164, 168-69 (2006).

481. Id. at 168.

482. Id. at 168—69 (omissions in original).

483. Id. at 168 (emphasis supplied) (citing U.S. Indus., Inc. v. Blake Constr. Co., 671 F.2d 539,
546 (D.C. Cir. 1982)).
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Contractor hereby releases the Government from any and all liability under this
Contract for further equitable adjustment attributable to the Modification.**

The COFC noted that the release made no mention of a claim for disrup-
tion, cumulative impact, or labor inefficiency and gave this appraisal of the re-
lease paragraph: “The terms ‘direct or indirect costs’ and ‘attributable to the
Modification’ in this paragraph lack precision and are not elsewhere defined.
The Court cannot say whether they were intended to embrace Bell’s potential
disruption or cumulative impact claims.”* The court did “not see that the
parties included any payment . . . for disruption or cumulative impact” and
“similarly [did] not know at this stage when Bell knew or should have known
that it had a mature disruption or cumulative impact claim.”*¢ The court
observed that “[w]hile certainly a prudent contractor might have explicitly
reserved its rights to assert a later disruption claim, the same prudence might
have lead [sic] the Government to obtain an explicit release of all disruption
or cumulative impact claims.”* Accordingly the court could not conclude
that there was “a meeting of the minds” or even consideration “for the release
of such claims,” and, therefore, “a full airing at trial appears necessary.”**

At the ensuing trial, Bell BCI presented evidence that the modification was
limited to compensation for the work directed by the changes (EWOs), that it
was given assurances that future changes would be limited (subsequently, there
was a deluge of EWOs and changes), and that it did not then contemplate, or
intend to release, a cumulative impact claim.®’ The Government, in contrast,
offered no testimony, although it had listed the CO as a witness.* The court
inferred that, if she had testified, her testimony would have been unfavorable
to or at least “would not have supported defendant’s position.”*!

Using this extrinsic evidence to help interpret the language of the modifi-
cation, the trial court noted again that the “purpose” was “to provide an equi-
table adjustment for the changed work,” with no mention or consideration for
a cumulative impact or inefficiency claim.*? The court recounted the “clear”
historic distinction in government contract law between “changed” and “un-
changed” work, drawn in the standard Changes clause to avoid the inequi-
table result of the Rice doctrine.*”* The court reported the usual practice when
there are multiple change orders: “[blilateral modifications agreed to by the
parties generally cover the costs and time of performing the changed work”

484. Id. at 169 (emphasis added).
1d.

488. Id.

489. Bell BCI Co. v. United States (Bell BCI II), 81 Fed. Cl. 617, 622-23 (2008).

490. Id. at 639.

491. Id. (citations omitted).

492. Id. at 622-23.

493. Id. at 637, 639 (citing United States v. Rice, 317 U.S. 61, 64-65 (1942)) (noting that
the Rice doctrine limited recovery under the Changes clause to work directly covered by the
change).
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but, “[u]nless provided otherwise, . . . not for the impact of multiple change
orders on the unchanged work.”#*

Even so, the court also observed that “given the clear distinction in the
law between the (1) cost of performing changed work, and (2) the effect
of changes on unchanged work, prudent contracting parties surely would
be specific in describing the exact scope of any release or reservation of
rights.”*? The fact that the modification did not address the claim explained
why the court held the trial: “to decide whether any provision could be re-
garded as a ‘meeting of the minds’ on Bell’s cumulative impact claim, or
whether any consideration could be identified in settlement of the claim.”**
But the Government, even as the draftsman, offered no evidence.*”” On this
trial record, the COFC concluded that the Government had not proved its
affirmative defense that Bell’s claim was barred.**

It is fair to say that, on appeal, the Federal Circuit panel majority®” gave
the trial court’s careful, two-opinion analysis short shrift.’® The panel found
the release language “unambiguous,” explaining that “[t]he language plainly
states that Bell released the government from any and 4l liability for equitable
adjustments attributable to Mod 93.”°°" The panel acknowledged that “there
may be ambiguity as to which claims are ‘attributable to’ a given modifica-
tion,” but avoided this issue and the COFC’s analysis of it with its view that
“we cannot glean any ambiguity about which zypes of claims are released,” ap-
parently because of the reference to “any and all liability.”>%

The panel criticized the COFC for not supporting its determination: “The
court repeatedly stated that the release did not address cumulative impact or
disruption claims, but failed to articulate why this was the case.”* The panel
either did not understand or disregarded the lower court’s articulation of the
“clear distinction in the law” between claims for changed work and claims for
impact on unchanged work, a distinction between “types of claims” drawn in
the Changes clause as amended to counter the Rice Doctrine. Instead, the
panel relied on the Government’s argument that “the more than $2,000,000”
was “full compensation for the changed work.”* Without acknowledging
the distinction in government contract law, carefully described in the opinion
below, the panel inferred that, “in other words, that amount was paid as con-
sideration of Bell’s release” of “any and all liability” for all “types of claims.”%

494. Id. at 637.

495. Id. at 639.

496. Id. (citing Bell BCI 1, 72 Fed. Cl. 164, 168-69 (2006)).
497. Id. at 639-40.

498. Bell III, 570 F.3d 1337, 134041 (Fed. Cir. 2009).
499. Judges Prost and Rader.

500. See generally Bell BCI III, 570 F.3d 1337.

501. Id. at 1341 (emphasis supplied).

502. Id. (emphasis supplied).

503. Id. at 1340.

504. Id. at 1341.

505. Id.
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The release being deemed plain, the majority ignored the trial and re-
sulting findings of fact as to the parties’ intent.’ The lack of compensation
for cumulative impacts and the absence of evidence that a cumulative im-
pact claim was contemplated (much less intended to be released), as found
below, and the failure of the Government to present its actual intent were
irrelevant—indeed, under the Federal Circuit’s plain meaning rule, could not
even be considered.’”

The panel supported its application of the plain meaning rule to releases
by citing the Restatement for the proposition that “[t]he rules of interpreta-
tion that apply to contracts generally apply also to writings that purport to
be releases.” But this reasoning ignored the Restatement’s rejection of the
plain meaning rule itself,’” on which the majority relied, while ignoring the
parties” conduct and the context, as well as specific interpretive rules appli-
cable to releases.’!

Even though accord and satisfaction is an affirmative defense, the panel
placed the burden of proof on Bell BCI, citing plainly distinguishable prec-
edent explicitly involving final payment, final release, and contract closeout
for this proposition: “[i]f parties intended to leave some things open and un-
settled, their intent to do so should be made manifest.”’!! The panel majority
thus also disregarded long-standing government contract law that releases
should be strictly construed.’"? As the Court of Claims had stated, “We need
not cite authorities to sustain the fact that a receipt or release, however con-
clusive its terms, is subject to explanation as to the subject matter of accord
and satisfaction.”"?

Judge Newman’s dissent took the majority to task for disregarding the trial
court’s findings of fact.”"* Without belaboring the analysis of the modifica-
tion’s language, she criticized the majority for “fault[ing] the [COFC] for its
recourse to evidence of contractual intent and concerning the meaning of ‘at-
tributable to the Modification.””"* Instead, she wrote, “[t]he rules of contract
interpretation fully support the trial court’s recourse to contractual intent,”
which is “a question of fact.”!¢

506. Seeid. at 1344 (Newman, J., dissenting).

507. Id. at 1346. Having thus disregarded unchallenged, specific findings below, the panel—
without citation to the record—stated: “To the extent extrinsic evidence is permitted, however,
the government points to evidence indicating Bell ‘knew of the possibility of a cumulative impact
claim and also knew how to reserve it,” but ‘Bell simply failed to do so.”” Id. at 1341 (majority
opinion) (ostensibly quoting the Government’s brief).

508. Id. (citing REsTATEMENT (SECOND) OF CONTRACTS § 284 cmt. ¢ (1981)).

509. See RestaTEMENT (SECOND) oF ConTrRACTS §§ 201-202, 212.

510. See Bell BCIIII, 570 F.3d at 1341.

511. Id. at 1341-42 (alteration in original) (citing United States v. William Cramp & Sons
Ship & Engine Bldg. Co., 206 U.S. 118, 128 (1907)).

512. See, e.g., L.W. Packard & Co. v. United States, 66 Ct. Cl. 184, 192 (1928).

513. Id.

514. Bell BCI 111, 570 F.3d at 1344 (Newman, ]., dissenting).

515. Id.

516. Id. at 1346.



330 Public Contract Law Journal ® Vol. 40, No. 2 ® Winter 2011

The evidence, she noted, “was undisputed” and “is indisputably contrary
to my colleagues’ findings.”" The majority did not even “suggest” that
there was clear error in the findings that it was undisputed that “[m]any of
the events relevant to the cumulative impact claim did not arise until after the
parties signed Modification 093” and “the parties did not contemplate and
did not release the cumulative impact claims that arose after many additional
construction modifications.”!8 Also, “[t]he government did not dispute Bell’s
testimony that there was no discussion about releasing future claims based on
unforeseen and changed circumstances.”"’

Applying some common sense to these facts, she noted that “cumulative
impact requires recourse to the contributions that accumulated.””* Further,
in her view, “[t]he principles that underlie government contracting preclude
the government from taking unfair advantage of changed circumstances dur-
ing performance.”*! On top of that, the undisputed findings undermined the
Government’s affirmative defense under basic concepts of law: “A condition
precedent to a valid accord and satisfaction is the establishment of a bona fide
dispute over liability, and requires a meeting of the minds as to what is being
satisfied.”

At the outset of her dissent, Judge Newman summarized her view of its
importance and the fundamental failure of her colleagues’ resolution of this
government contract dispute:

This case is a compelling illustration of why appellate tribunals should give due
weight to the attributes and benefits of the processes of trial, for such processes en-
able the trial judge to dig deeply into the events, to figure out what happened and
what was intended, and to reach a just result. This is no less important in contract
cases than in any other area of law, and no less important when the government is
a party, for today government business affects a significant portion of the nation’s
commerce.’?

This summary stands as her caution against over-reaching appellate review
and, by implication, the plain meaning rule.’**
U. 2010—Maropakis Carpentry, Inc. v. United States

In this case, Maropakis appealed a final decision assessing $303,550 in liq-
uidated damages.’” The complaint at the COFC alleged government delays

517. 1d. at 1344.

518. Id. at 1346 (alteration in original) (quoting Be// 11, 81 Fed. Cl. 617, 639 (2008)).

519. Id. at 1345.

520. Id. at 1346.

521. 1d.

522. Id. (citations omitted).

523. Id. at 1343.

524. Itwould be an overstatement to report that Judge Newman has rejected the plain meaning
rule per se because she has joined in several opinions relying on it, including the Federal Circuit’s
en banc decision in Coast Federal Bank FSB v. United States, 323 F.3d 1035, 1038 (Fed. Cir. 2003).
For a discussion of different versions of the plain meaning rule, see 2 E. ALLEN FARNSWORTH,
FarnsworTH oN CoNTrACTS § 7.12 (3d ed. 2004).

525. M. Maropakis Carpentry, Inc. v. United States (Maropakis II), 609 F.3d 1323, 1325-26
(Fed. Cir. 2010).
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and sought both damages for breach and relief from the Government’s as-
sessment.””® The Government had retained the balance due on the contract
and counterclaimed for the remainder.’”’ At the COFC, the Government
moved to dismiss the contractor’s affirmative claim for lack of jurisdiction and
moved for summary judgment on its liquidated damage claim.?® Both mo-
tions relied on the contractor’ failure to file a formal claim as defined by the
FAR implementing the CDA, based on the government-caused delays.’’

The disagreement within the Federal Circuit panel centered on whether
the contractor was thereby barred from presenting its defense to the
Government’s claim on appeal. Maropakis had submitted letters requesting
time extensions but had not pursued them by making a formal written de-
mand that specified and supported a total number of days of extension.’*
Nor had the contractor made a request for final decision on its requests. The
parties exchanged correspondence on the Government’s liquidated damage
claims, in which the contractor referred to its earlier letters and stated that it
would dispute any assessment of liquidated damages.”*! The contractor also
asserted that the Government knew of its requests and their basis,’* and the
Government apparently did not deny its role in delays.”** But these facts did
not deter the COFC from barring the excusable delay defense to the liqui-
dated damages on procedural grounds.’**

The panel majority agreed.’* First, the court sustained the dismissal of
Maropakis’ affirmative complaint for money, addressing the CDA require-
ments. The court noted that “[a] claim cannot be based merely on intent to
assert a claim without any communication by the contractor of a desire for a
contracting officer decision.””*® Furthermore, “[e]ven assuming the govern-
ment’s knowledge of Maropakis’ contentions along the way, there is nothing
in the CDA that excuses contractor compliance with the explicit CDA claim
requirements.”?’ The majority stated that it was bound by the sovereign
immunity canon of statutory construction, reminding that “we have recog-
nized that the CDA is a statute waiving sovereign immunity,” which “must be
strictly construed in favor of the sovereign.”>

The panel majority then applied these CDA requirements to Maropakis’
“factual defenses” to the government claim, noting that “[wle disagree” that

526. M. Maropakis Carpentry, Inc. v. United States (Maropakis I), 84 Fed. Cl. 182, 184, 194
(2008).

527. Id. at 194.

528. Id.

529. Id. at 195-208.

530. Maropakis II, 609 F.3d at 1326.

531. Id.

532. Id.

533. Id. at 1332 (Newman, ]., dissenting).

534. Maropakis I, 84 Fed. CI. 182, 208 (2008).

535. Judges Linn and Lourie. Maropakis II, 609 F.3d at 1332 (majority opinion).

536. Id. at 1328 (citations omitted).

537. Id. at 1329 (citing 41 U.S.C. § 605 (2006)).

538. Id.
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CDA requirements that would otherwise apply to Maropakis’ affirmative claim
for entitlement “no longer apply” in the context of a defense to a government
claim.’® Referring to “Maropakis’ styling of its claim as a defense,” the panel
majority concluded: “Thus, we hold that a contractor seeking an adjustment
of contract terms must meet the jurisdictional requirements and procedural
prerequisites of the CDA, whether asserting the claim against the govern-
ment as an affirmative claim or as a defense to a government action.”*

Judge Newman opened her dissent by stating that she did not “share the
view that there is no ‘jurisdiction’ to consider the defense to the government’s
claim.”* But that appears from the rest of the dissent to be an understate-
ment on her part, as she wrote, “When a claim is within a tribunal’s jurisdic-
tion, like the government’s claim for delay damages, the tribunal routinely has
jurisdiction to consider defenses to the claim. This rule is not negated by any
provision of the [CDA].”#

This rule, she contended, was confirmed by the Federal Circuit in Gar-
rett v. General Electric Co., where “[jlurisdiction was based on the govern-
ment’s claims, not the contractor’s objection to that claim.”* As the court
said in that case, “[t]he Act, however, provides that a contractor may appeal a
Government claim . . . without submitting a claim of its own to the CO.”**
This binding precedent, in her view, “is contravened by the court’s decision
today” because it “now requires a separate jurisdictional basis for the contrac-
tor’s objection to the government’s claim.”*

Judge Newman insisted that “a defense does not have a jurisdictional di-
mension” and “[p]recedent respects the distinction between a claim and a
defense.”* Footnoting to the famous Lincoln statement about the duty of
the Government to render prompt justice against itself that is “engraved at
the entrance to this courthouse,” she concluded her spirited dissent:

The right to defend against an adverse claim is not a matter of “jurisdiction,” nor of

grace; it is a matter of right. The denial of that right, argued by the government on

a theory of “jurisdiction” that was supported by the [COFC] and is now supported

by this court, is contrary to the purposes of the CDA, contrary to precedent, and an
affront to the principles upon which these courts were founded.’"

539. Id. at 1329-30.

540. Id. at 1331.

541. Id. at 1332 (Newman, J., dissenting).

542. Id. at 1333.

543. Id. (citing Garrett v. Gen. Elec. Co., 987 F.2d 747, 749 (Fed. Cir. 1993)).

544. Id. (citing Garvert, 987 F.2d at 749).

545. Id. The majority, noted the dissent, suggested that Garrett only resolved the question of
jurisdiction over the Government’s claim, not the question of General Electric’s defenses. Id. at
1330 n.1 (majority opinion). But one wonders why the Navy sought to dismiss the appeal if not
to forestall those defenses. There were similar disagreements over other decisions of the Federal
Circuit and the Claims Court. One also wonders whether the parties apprised the judges of the
Federal Circuit’s decision in Malone v. United States, 849 F.2d 1441, 1444 (Fed. Cir. 1988), where
the court found jurisdiction over the termination for default and sustained contractor defenses of
material breach, even though no breach claim had been submitted to the CO.

546. Maropakis II, 609 F.3d at 1333-34 & n.2 (Newman, J., dissenting).

547. Id. at 1334-35 & n.3 (citing Abraham Lincoln, First Annual Message to Congress
(Dec. 3, 1861)).
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IV. THE SIGNIFICANCE OF JUDGE NEWMAN’S DISSENTS

Lawyers usually find it interesting when judges disagree on the proper
disposition of a case. The foregoing many cases in which Judge Newman
dissented between 1991 and 2010 are not exceptions. Each case has its own
unique facts and particular law to apply—in effect, its own legal story. The
differing judicial opinions, set forth above, hopefully allow the reader to judge
which analysis and which resolution was right. I suspect the reader will, with
a few possible exceptions, find that his or her own judgments will turn on
fundamental views about what the relationship between the sovereign and its
contractors should be—and what the role of the Federal Circuit in overseeing
that relationship should be.

That is what is so interesting about these decisions taken together because,
in all of them, that seems to be what separated Judge Newman from her col-
leagues. Judge Newman has been making a continuing statement that her col-
leagues are wrong on these fundamentals and have taken the Federal Circuit
in a troubling direction.

A. The Theme of Government Accountability Under Contract Law

One does not have to agree with all of Judge Newman’s dissents to admire
her persistent—and largely lonely’*®—advocacy of fairness in the adjudication
of contractor disputes with the sovereign. At the core of Judge Newman’s dis-
senting jurisprudence is the premise that the sovereign as a contracting party
should be accountable for its actions, subject only to limited exceptions not to
be presumed, unnecessarily expanded, or imposed in a formalistic, doctrinaire
way that ignores or masks the facts of government conduct. Where the facts
justify it, contractors should be entitled to a “fair and just” remedy, and the
Federal Circuit is there to make sure this happens.

Her jurisprudence is so consistent with the authorized history of the ju-
risdiction inherited from the Court of Claims, declaring the court as a na-
tion’s “conscience,” that one wonders why she appears a maverick among the
judges of the Federal Circuit. And why is she so frequently alone in objecting
to obstacles to justice raised by her colleagues, frustrating the court’s his-
toric “unique and permanent contribution” of making “Government officials
accountable”?*¥

Judge Newman’s dissents have prevailed in two important instances. Of
the three dissents that were considered by the Supreme Court, two were sus-
tained.’*® Perhaps her high-water mark was in the Winstar case, where most

548. There were en banc decisions and dissents in which she was joined by colleagues, includ-
ing Judge Plager, whose critical language sometimes rivaled Judge Newman’s. For example, in
Schism I, he referred to the majority opinion as a “display” of “public ingratitude.” 316 F.3d
1259, 1311 (Fed. Cir. 2002).

549. COWEN ET AL, supra note 4, at 170.

550. See Winstar I1I, 518 U.S. 839 (1996); Mobil Oil Exploration & Producing Se., Inc. v.
United States, 530 U.S. 604 (2000).
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of the en banc Federal Circuit agreed with her dissent that sovereignty argu-
ments could not vitiate contract promises the Government made to induce
successful banks to relieve the Government of its multibillion-dollar obliga-
tions to depositors in failing banks.”! The Government’s perfidy was appar-
ently so palpable that a majority of the Federal Circuit could not tolerate it.
The Supreme Court also agreed, over a dissent by Chief Justice Rehnquist.’*
The Court’s principal opinion emphasized “the Governments own long-
run interest as a reliable contracting partner” and revived the long-standing,
fundamental rule that the Government’s contractual “rights and duties . . .
are governed generally by the law applicable to contracts between private
individuals.”>* Winstar was followed by her dissent sustained by the Supreme
Court in Mobil Oil>** The Court enforced the same rule of government ac-
countability under “basic contract law principles,” specifically as stated in the
Restatement.’”

Most of Judge Newman’s dissents work within the framework of this
rule—indeed, it is sometimes at the core of her disagreement with her
colleagues. Her consistent emphasis on contract accountability—with its
underlying concepts of integrity of contracts, intent of the parties, fair deal-
ing, fact-based adjudication, and just results—is plainly in line with the
Restatement and principles of adjudicating contract disputes. Indeed her
contract jurisprudence seems so mainstream and consistent with the court’s
historic mission that it is fair to ask what is going on at the Federal Circuit.

B. Conflicting Signals from the Supreme Court

Of course, the Winstar and Mobil Oil accountability rule is limited by the
word “generally,” presenting an ambiguity for the Federal Circuit, with its ex-
clusive jurisdiction, to sort out. Ultimately, though, the Supreme Court is the
keeper of its undefined caveat, and it has not been silent on the subject. Two
decisions roughly contemporaneous with Winstar and Mobil Oil indicated
limits on the rule and mixed the signals from the high Court.”* To put Judge
Newman and her colleagues in perspective, it is instructive to review them.

Inits 1988 decision in Richmond v. OPM (Richmond I), the Federal Circuit™’
estopped the Government from denying a pension claim, where the pensioner
had relied on erroneous Navy advice and an out-of-date and therefore erro-
neous OPM letter provided to him that he would not forfeit his pension.’*
The court acknowledged the “long established rule” charging citizens with

551. See discussion supra Section IIL.D.

552. See generally Winstar I11, 518 U.S. 839.

553. Id. at 883, 895 (quoting Lynch v. United States, 292 U.S. 571, 579 (1934)).

554. Mobil Oil, 530 U.S. 604; see discussion supra Section IIL]J.

555. See Mobil Oil, 530 U.S. at 607.

556. See Hercules, Inc. v. United States (Hercules 1), 516 U.S. 417 (1996); OPM v. Richmond
(Richmond II), 496 U.S. 414 (1990).

557. Per Judge Michel.

558. Richmond v. OPM (Richmond 1), 862 ¥.2d 294, 299 (Fed. Cir. 1988).
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knowledge of law and limitations of authority but disclaimed “rigid adher-
ence” to it, observing that the Supreme Court had not foreclosed estoppel
in all circumstances.””” The Federal Circuit cited its own precedent for the
proposition that “[tlhe equitable doctrine of estoppel is available to parties
contracting with the government” based on a “case-by-case determination
designed to avoid injustice.”* Judge Michel concluded the opinion with this
confident thought: “Our decision is not a departure from our own or Supreme
Court precedent.” %!

The Supreme Court took a dim view of this decision.’” In its 1990 rever-
sal, the Court emphasized the “clarity” of its earlier estoppel decisions, reas-
serting Federal Crop Insurance Corp. v. Merrill, where the Court “recognized
that, ‘not even the temptations of a hard case’ will provide a basis for ordering
recovery contrary to the terms of the regulation, for to do so would disre-
gard ‘the duty of all courts to observe the conditions defined by Congress for
charging the public treasury.””% Merrill was thus still powerful law, and the
Court for the first time backed it up by relying on the Appropriations Clause
of the Constitution, granting Congress control over public funds.’**

The Court set about “to settle the matter of estoppel as a basis for money
claims against the Government,” calling for “a most strict approach to es-
toppel claims involving public funds.”® The Court delivered what can only
be described as a lecture to the Federal Circuit on the subject, noting that
“[a]s for monetary claims, it is enough to say that the Court has never upheld
an assertion of estoppel against the Government by a claimant seeking public
funds.”%

The Court admonished against “ ‘tamper[ing] with these established prin-
ciples because’ . . . acceptance of estoppel claims for Government funds could
have pernicious effects . . . [including] imposing an unpredictable drain on the
public fisc.”*%” Even though the judges of the Federal Circuit later continued
to theorize that estoppel on a government contract might be possible,*®® they

(133

559. Id. at 296, 300.

560. Id. at 297 (first alteration in original) (quoting USA Petroleum Corp. v. United States,
821 F2d 622, 625 (Fed. Cir. 1987)).

561. Id.at 301.

562. See generally Richmond II, 496 U.S. 414 (1990). For a more extensive (and more opti-
mistic) discussion of the impact of these decisions, see Alan I. Saltman’s brilliant analysis of The
Government’s Liability for Actions of Its Agents That Are Not Specifically Authorized: The Continuing
Influence of Merrill and Richmond, 32 Pus. Cont. LJ. 775 (2003).

563. Richmond II, 496 U.S. at 420-21 (citing Fed. Crop Ins. Corp. v. Merrill, 322 U.S. 380,
385-86 (1947)).

564. Seeid. at 428.

565. Id. at 426 (citations omitted).

566. Id. at 434.

567. Id. at 432-33 (citations omitted).

568. See Burnside-Ott Aviation Training Ctr., Inc. v. United States, 985 F.2d 1574, 1581 (Fed.
Cir. 1993) (limiting the Richmond II holding to monetary claims “contrary to a statutory appro-
priation”). Interestingly, estoppel was raised in Burnside-Ott because other theories of recovery
for changed wage determinations were barred by the precedent of Emerald Maintenance. See id. at
1579-80 (citing Emerald Maint., Inc. v. United States, 925 F.2d 1425, 1430 (Fed. Cir. 1991)).
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could not have missed OPM v. Richmond’s broader message that the Federal
Circuit has a mission to protect the public fisc.

In Hercules, Inc. v. United States, decided shortly before Winstar, the Supreme
Court declined to hold the Government accountable when presented with se-
rious inequities caused by its conduct in an express contract.’® The contrac-
tors sought to recover from the Government for product liability settlements
arising from their production and government use of Agent Orange.””® The
Government had required the contractors “to produce under the authority of
the [Defense Procurement Act] and threat of civil and criminal fines, imposed
detailed specifications, had superior knowledge of the hazards, and, to a mea-
surable extent, seized [their] processing facilities.”””* The Federal Circuit did
not resolve factual issues on the merits of government responsibility under an
implied warranty of specifications,”’? but denied the claims for lack of causa-
tion of damages because the contractors could have litigated and avoided tort
liability under the government contractor defense’” established in Boyle v.
United Technologies Corp.’’* subsequent to the Agent Orange settlement.

Chief Justice Rehnquist, writing for the Supreme Court majority, did not
even address the Federal Circuit’s rationale, the issue on which certiorari had
been granted, instead deciding the question of government accountability.””
He cast aside the warranty of specifications long before established by the
Court in United States v. Spearin, notwithstanding Spearin’s broad statement
that “if the contractor is bound to build according to plans and specifications
prepared by [the Government], the contractor will not be responsible for the
consequences of defective plans and specifications.””’¢ The Court held (with-
out citation to authority) that the warranty did not extend “beyond [contract]
performance to third-party claims against the contractor.””” The chief justice
thought it would be “strange to conclude that the United States” intended
such an extended warranty when it had no liability to the third parties.”

The primary theme of the majority opinion is that the sovereign’s consent
to suit is limited to “contracts either express or implied in fact, and not to
claims on contracts implied in law.”””” Most significantly, the chief justice
added that “[e]ach material term of contractual obligation, as well as the
contract as a whole, is subject to this jurisdictional limitation.”*®® This ad-

569. Hercules II, 516 U.S. 417, 430 (1996).

570. Id. at 419-20.

571. Id. at 426.

572. Hercules, Inc. v. United States (Hercules I), 24 F.3d 188, 197 (Fed. Cir. 1994). The panel
rejected other theories of entitlement. See #d.

573. Id. at 198.

574. 487 U.S. 500, 512 (1988).

575. Hercules 11, 516 U.S. at 422.

576. 1d. at 424 (alteration in original) (citing United States v. Spearin, 248 U.S. 132 (1918)).

577. Id. at 425.

578. 1d.

579. Id. at 423 (citations omitted).

580. Id. (citation omitted).
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ditional caveat barred the contractors’ contentions, such as for an implied
indemnification arising from the extraordinary combination of government
control and coercion, because in the Court’s view the contractors could not
establish an implied-in-fact basis for such government responsibility.’! This
conclusion was drawn in part by implication from the ADA—again a focus
on congressional control of public funds—which led the Court “to think
that a [COJ] would not agree to the open-ended indemnification alleged
here.”’#2

Chief Justice Rehnquist concluded the opinion by rejecting the contrac-
tors’ pleas of “simple fairness” based on “the unmistakable inequities” in-
volved.’® He observed that the contractors’ pleas betrayed “the weakness of
their legal position,” and added that “in any event we are constrained by our
limited jurisdiction and may not entertain claims based merely on equitable
considerations.”*%

Justice Breyer dissented that the Court had “unnecessarily restrict[ed]
Spearin warranties” and summarily denied the contractors the opportu-
nity to prove an implied-in-fact promise based on the combined “factual
circumstances.”® Those circumstances—“compelled production, superior
knowledge, detailed specifications, and significant defect”—suggested “that a
government, dealing in good faith with its contractors, would have agreed to
the ‘implied’ promise, particularly in light of legal authorities, known at the
time, that offered somewhat similar guarantees to contractors in somewhat
similar circumstances.”*¢ To this conclusion, Justice Breyer added this ap-
prehension:

I fear that the practical effect of disposing of the companies’ claim at this stage of
the proceeding will be to make it more difficult, in other cases, even if not here,
for courts to interpret Government contracts with an eye toward achieving the fair
allocation of risks that the parties likely intended.’®’

The tension between the Court’s decisions in Winstar and Hercules is amply
demonstrated by Chief Justice Rehnquist’s dissent in Winstar. In his view, the
decision had made the Sovereign Acts doctrine a “shell.”**® His colleagues
had read “additional terms into the contract so that the contract contains
an unstated, additional promise to insure the promisee against loss” arising
from subsequent legislation, which seemed “the very essence of a promise
implied in law, which is not even actionable under the Tucker Act, rather than
a promise implied in fact, which is.”*® Further the chief justice objected
sharply that the Winstar decision had the effect of “changing the status of the

581. Id. at426-27.

582. Id.

583. Id. at 430.

584. Id. (citations omitted).

585. Id. at 441 (Breyer, J., dissenting).

586. Id.

587. Id.

588. Winstar 111, 518 U.S. 839, 931 (1996) (Rehnquist, C.J., dissenting).
589. Id. at 930 (citing Hercules I1, 516 U.S. 416, 423 (1996)).
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Government to just another private party under the law of contracts,” con-
trary to “the necessity of protecting the federal fisc.”**

C. The Impact at the Federal Circuit

Richmond and Hercules, considered in the context of the general rule of
Winstar and Mobil Oil, obviously confront the Federal Circuit with several
challenges: How can the court’s general duty to hold the Government ac-
countable under the law of contracts be harmonized with its duty to protect
the sovereign and its funds? Which judicial duty has priority? Should lines be
drawn to preserve the general rule? If so, where?

And what of Justice Breyer’s “fear” of losing “the fair allocation of risks
that the parties’ likely intended”? Ironically, Justice Breyer did not help mat-
ters when, a decade later, he authored the Court’s opinion in 7obn R. Sand &
Gravel.’”! Rejecting Judge Newman’s dissent, he upheld the “older,” “jurisdic-
tional” interpretation of the Tucker Act statute of limitations, solely because
of stare decisis, and explained that “[t]he law now requires courts, when they
interpret statutes setting forth limitation periods in respect to actions against
the Government, to place greater weight upon the equitable importance of
treating the Government like other litigants and less weight upon the special
governmental interest in protecting the public funds.”*

However, in another decision reviewing the Federal Circuit in the same
term, the Supreme Court clarified and weakened the long-standing, oft-cited
maxim that waivers of sovereign immunity should be strictly construed.’”
In Richlin Security Services Co. v. Chertoff, where jurisdiction and entitlement
were clear, the Federal Circuit limited the remedy based on that strict canon
of statutory construction.’”* The Supreme Court reversed, allowing more re-
covery, and explained that “[t]he sovereign immunity canon is just that—a
canon of construction. It is a tool of interpreting the law, and we have never
held that it displaces the other traditional tools of statutory construction.”?

This must have come as a surprise to Judge Newman’s colleagues at the
Federal Circuit, who, in many cases as in Richlin, treated the sovereign im-
munity canon as compelling and controlling.** So Richlin added to the mixed

590. Id. at 937.

591. See discussion supra Section II1.Q.

592. Sand & Gravel I, 552 U.S. 130, 138 (2008).

593. See Richlin Sec. Serv. Co. v. Chertoff (Richlin II), 553 U.S. 571, 589-90 (2008).

594. Richlin Sec. Serv. Co. v. Chertoff (Richlin I), 472 F.3d 1370, 1374 (Fed. Cir. 2006).
Judge Plager dissented, emphasizing the “rights-vindicating” purpose of the statute. Id. at 1383
(Plager, J., dissenting).

595. Richlin II, 553 U.S. at 589. The unanimous Court added that “the cases on which the
Government relies all used other tools of construction in tandem with the sovereign immunity
canon” and “[t]here is no need to resort to the sovereign immunity canon because there is no
ambiguity left for us to construe.” Id.

596. E.g., Levernier Constr. Inc. v. United States, 947 F.2d 497, 502 (Fed. Cir. 1991) (“It is
an error to suppose that the ordinary canons of statutory construction are to be applied in this
context, if they would add anything to what Congress has expressly said.” (quoting Fid. Constr.
Co. v. United States, 700 F.2d 1379, 1386 (Fed. Cir. 1983))).
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signals from the Supreme Court, to be sorted out by the judges of the Federal
Circuit.

In some respects the differences between Judge Newman and her col-
leagues involve this sorting out process—with Judge Newman on what might
be called the liberal equitable side and the majorities on the conservative,
stricter side of the divide. No doubt the concepts of constrained authority,
limited jurisdiction, and protection of the Treasury make it more difficult
to apply the general contract law to the sovereign, but should they make the
general rule the exception?

Hercules and Richmond, not surprisingly, appear to have resonated within
the Federal Circuit—and may have brought about a turning point in Federal
Circuit decision making, reawakening what many had considered the resid-
uum of traditional sovereignty law as applied to the Government’s contracts.’”’
But these decisions and their admonitions clearly did not resonate with Judge
Newman, whose dissents emphasize facts and fairness and do not mention
fisc. She therefore may reasonably be seen in the context of decisions involv-
ing these kinds of sovereignty issues as serving the interests of contractual
fairness and accountability by testing (or “tampering” with) lines of sovereign
defense drawn by her colleagues.

This is most clearly suggested by Fohnson Management, where she explic-
itly juxtaposed principles of contractual accountability and contract integrity,
drawn from Winstar and Mobil Oil, against Richmond and Merrill. Similarly,
the remedies Judge Newman envisioned in AT&T, and the prior Federal
Circuit precedent that might have supported them, were compromised by
both Richmond and Hercules. Although the COFC and the Federal Circuit
ultimately rejected AT & T’ claim based on a reading that the specific stat-
ute in question was unenforceable, the COFC in its first decision—issued
shortly before Hercules—approved quantum meruit relief for an illegal, void
contract.’”® Thereafter, the Federal Circuit majority ruled out such implied-
in-law or equitable relief, citing the intervening Supreme Court decision.’”

Mola Development, itself a Winstar-type case, illustrates this tension by pre-
senting a disagreement over whether the Government’s approval of a bank
merger as “supervisory” involved a contractual promise that was breached
by the implementation of FIRREA, resulting in government seizure of the
merged bank.®” Judge Newman dissented that the circumstances could not

597. See generally Saltman, supra note 562 (describing “functionalist” trends).

598. See discussion supra Section IILI.

599. ATT I, 124 F.3d 1471, 1479 (Fed. Cir. 1997) (citing Hercules 11 for the proposition that
“it is well established that the Court of Federal Claims does not have the power to grant remedies
generally characterized as those implied-in-law, that is, equity-based remedies, as distinguished
from those based on actual contractual relationships”). Judge Newman’s dissent from this ruling
and her subsequent en banc opinion established that the contract was not void ab initio, perhaps
avoiding Hercules and—in her view—paving the way for consideration of AT&T% claim on its
merits. See id.; AT¢'T 11, 177 F.3d 1368 (Fed. Cir. 1999). When this failed on other grounds not
previously stated, she dissented again. See discussion supra Section IIL.K.

600. See discussion supra Section IIL.S.
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be distinguished from the Winstar precedent.®! The majority denied the exis-
tence of a contract, in an opinion that required more formalistic than contex-
tual analysis and read more like Chief Justice Rehnquist’s dissent in Winstar.
Like the chief justice in Hercules, the majority in Mola Development were reluc-
tant to imply a contract from the facts.

Schism is also a good example. There the Federal Circuit’s judges differed
over which Supreme Court principles were controlling—with the dissenters
contending that Mer7ill and the ADA did not preclude the service secretaries’
recruiting contracts, citing Winstar for the proposition that “[t]he govern-
ment has the power to enter into contracts that confer rights, and has the duty
to honor them.”*

Judge Newman also has differed from her colleagues on applying the canon
calling for strict construction of waivers of sovereign majority. Where a juris-
dictional statute is interpreted, the majorities have found the canon control-
ling, while she has given it little attention, instead forming her position based
on different methods of construction. In Pacrim Pizza she reconciled the pre-
existing precedents to permit jurisdiction, obviously influenced as well by the
contract’s promise of appeal rights.® Breach of that government promise, she
thought, was “a travesty of fair dealing,” whereas the majority strictly held
that the sovereign could not be charged with that “error.”®* While the dis-
agreement over the prior precedents presented an arguable question, Judge
Newman’s view may have been more attuned to the Supreme Court’s 2008
instruction in Richlin that the strict construction canon was not controlling,
where other methods of construction resolved the interpretive question.

The majority’s 2010 Maropakis decision seems extreme in and of itself, but
it is all the more so after Richlin. The majority denied jurisdiction to hear
the contractor’s defense to a government claim, the appeal from which was
within the COFC'’s jurisdiction, reading the CDA as requiring a formal, af-
firmative claim as a condition of defending.”” The majority stated its built-in
legal predisposition: the jurisdictional statement “zzust be strictly construed
in favor of the sovereign.”® Judge Newman, appalled at the unfairness of leav-
ing the contractor defenseless, reasoned that the majority’s construction was
inconsistent with the remedial purposes of the CDA and insisted that, under
any construction, “the right to defend” against a government claim “is not a
matter of jurisdiction.”*"’

In these cases involving sovereignty issues, the majorities assert that the
court had no choice, no matter how “sympathetic” the claim or “unpleasant”

601. Id.

602. Schism 11, 316 F.3d 1259 (Fed. Cir. 2002) (Mayer, ]., dissenting) (citing Winstar 111, 518
U.S. 839, 884 n.28 (1996)).

603. See discussion supra Section IIT.M.

604. Pacrim Pizza Co. v. Pirie, 304 F.3d 1291, 1299 (Fed. Cir. 2002).

605. See discussion supra Section IILU.

606. Maropakis I1, 609 F.3d 1323, 1329 (Fed. Cir. 2010) (emphasis added) (citation omitted).

607. Id. at 1334-35 (Newman, J., dissenting).
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the decision is. The Schism decision, as an example, ended with a statement
of the court’s limited authority that mirrored the concluding paragraphs of
Chief Justice Rehnquist’s opinion in Hercules.*® In other words (that might
have been picked by Judge Newman), the court was saying that it was helpless
to do justice and forced to be unfair.

D. The Federal Circuit’s “Decisional Attitude”

But judicial helplessness is not the entire story. Supreme Court constraints
on the court’s adjudicative power are insufficient to explain most, if not all,
of the decisions from which Judge Newman dissented. The dissents, for the
most part at least, provide a rational basis for doing contractual justice without
offending fundamental principles of sovereignty. Usually the dissents resolve
underlying issues in ways that avoid the constraints, rather than confronting
them, and would seem to allow the court to hold the Government account-
able, consistent with the court’s declared historic mission. Moreover, most of
the majority decisions she challenged did not involve traditional sovereignty
issues at all, many instead turning even on issues of “simple contract law.”
Indeed, the Federal Circuit’s pattern of decision making in the past decades
has led a leading commentator to conclude that the Federal Circuit’s “deci-
sional attitude” has changed.®® The decisions Judge Newman dissented from
support his apt phrase.

1. Choosing to Invoke Sovereign Protections

The decisions evidence the Federal Circuit’s disinclination to make choices
in favor of government accountability; instead they show choices to raise sov-
ereign obstacles. Notwithstanding the majority’s concluding lament, Schism is
also a good example here. The dissenters offered a compelling argument for
an authorized implied-in-fact contract. The majority’s argument had to deal
with inconsistencies (such as authorized health care actions under section 301
and the presence of funding) that made it seem difficult.’”® As Judge Plager
wrote in dissent, it was “sad” that the court “places an ability to parse statutes
and rules in the Government’s favor above the more fundamental obligation
to apply the law, when the issue is an open one. . . .”!! One does not have
to agree with Judge Plager’s “parsing” comment to see from the competing
arguments that the Federal Circuit’s judges were free to choose whether the
promises to the servicemen were authorized.

608. Compare Schism 11, 316 F.3d 1259, 1300 (Fed. Cir. 2002), with Hercules II, 516 U.S. 417,
430 (1996).

609. Ralph C. Nash Jr., The Government Contract Decisions of the Federal Circuit, 78 Geo.
Wash. L. Rev. 586, 588 (2010). Professor Nash identifies as possible explanations the Federal
Circuit’s intent “to impose strict rules” of government contract law, to “impose more rigorous
standards on the . . . draft[ing] and perform[ance] of government contracts,” and to limit fact-
finding discretion due to “a mistrust of trial judges.” Id. at 612-14.

610. See discussion supra Section IILN.

611. Schism 11,316 F3d at 1311.
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A similar choice was presented where the cases—and the relevance of sov-
ereignty issues—turned on an evaluation of the conduct of the parties. In
Wesleyan, no Supreme Court decision required the majority to “parse” the
contractor’s submissions of proprietary information into separate transac-
tions, the first two not meeting the majority’s strict definition of the CDA
term “procurement,” with the result that enforcement of government prom-
ises of confidentiality was frustrated by lack of jurisdiction.? The majority
made this choice without help from the Supreme Court.

In Contel, the majority had the choice of accepting the ASBCA’s conclu-
sion that the contract required the contractor to finance the project prior to
receiving payment and the Government therefore agreed to pay interest as an
“integral” part of the contract price, including interest covered when govern-
ment action increased the costs required to be financed.*”* The majority chose
to reject the ASBCA’s reasonable view, freeing the Government from liability
based on the “no interest rule.” There was no doubt that the Government
had agreed to pay interest under this contract; the majority chose to draw a
line in that agreement. Perhaps it could be explained that contractual waiver
of this immunity rule had to be clearer, but this too involved independent
decision making. Judge Newman stated that the majority “uncritically ex-
panded” sovereign immunity, making it a “tool of unfairness.”*!* Similarly, in
Mola Development, the majority chose to distinguish Winstar, finding that only
regulatory action, not a contractual commitment, was involved in the alleged
breach by FIRREA.%" This decision, effectively to follow the lead of the dis-
sent in Winstar, was not compelled by Winstar.

Even in Maropakis, where the majority insisted that it was bound to rule
“in the sovereign’s favor,” the reality is that it did not have to make a claim
out of a defense. Webster’s Dictionary defines “defense” as “a defendant’s denial,
answer, or plea” or “the collected facts and method adopted by a defendant to
protect and defend againsta plaintiff’s acion”—with no mention of “claim.”¢!¢
Black’s Law Dictionary defines “defense” as a “defendant’s stated reason why
the plaindiff . . . has no valid case”—also with no mention of “claim” (in more
than two pages of additional definitions).*"” The CDA had plainly given the
sovereign’s consent to Maropakis’ appeal from the final decision asserting the
government claim, a right that should not have been emasculated by attribut-
ing an abnormal meaning to “defense.” Even a strict construction requires
a reasonable basis, consistent with the purpose of the waiver.”'® Indeed the

612. See discussion supra Section IILP.

613. See discussion supra Section II1.O.

614. Contel IT, 384 F.3d 1377, 1383 (Fed. Cir. 2004).

615. See discussion supra Section IILS.

616. MErrRIAM-WEBSTER’s COLLEGIATE DicTioNary 326 (11th ed. 2003).

617. Brack’s Law Dictionary 482-85 (9th ed. 2009).

618. See, e.g., Smith v. United States, 507 U.S. 197, 203 (1993) (“We should have in mind that
the [Federal Tort Claims Act] waives the immunity of the United States and that . . . we should
not take it upon ourselves to extend the waiver beyond that which Congress intended. Neither,
however, should we assume the authority to narrow the waiver that Congress intended.” (quoting
United States v. Kubrick, 444 U.S. 111, 117-18 (1979))).
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Federal Circuit’s prior experience in Reflectone, Inc. v. Dalton of having awk-
wardly to back down on, and leave open questions about, applications of its
controversial CDA “jurisdictional prerequisites” makes its choice even more
surprising.®"’

2. The Sub-sovereignty Cases

One would think that, where Mervill, Richmond, and Hercules have no po-
tential precedential bearing, the rule mandated by Winstar and Mobil Oil
would operate freely, and the Federal Circuit would provide a level playing
field between the sovereign and its contractors. And, further, that the court
would without hesitation seek to serve its historic mission of holding the
Government accountable as the law would hold private individuals. Judge
Newman’s dissents demonstrate that neither appears to be the case.

These decisions come in differing forms, but they present noteworthy as-
pects. Most significant is the bottom-line effect that the Government avoids
accountability and the public fisc is protected. The reasons vary, but invari-
ably an obstacle is found. In Emerald, the majority inexplicably threw out
the contractor’s claim for increased costs due to government revision of a
defective government wage determination, ignoring prior precedent and a
procurement regulation specifically placing responsibility on the contractual
Government and requiring compensation.”’ In Wilner, the contractor could
not rely on evidentiary admissions by the Contracting Officer, based on the
majority’s insistence that the de novo CDA proceeding precluded such rebut-
table evidence, notwithstanding the obvious admissibility of such evidence
in de novo litigation of contract disputes between private citizens.*! Later,
in the second Grumman decision, this rule against government evidentiary
admissions was anomalously applied to a damages claim with the curious ex-
planation that the contractor had the burden of proof.®*

It is also a recurring point of Judge Newman’s dissents that the majority
opinions deny the contractor its “day in court” by cutting off consideration of
facts supporting the claim against the Government. The majorities avoided
the facts not only by denying jurisdiction (as discussed previously) but also by
interposing doctrinaire notions of law. Thus, in GAF, summary judgment cut
off evidence of the Navy’s unique knowledge and cover-up of hazards of asbes-
tos in its shipyard work.5* In Amertex, Judge Newman criticized the majority
for freeing the Government of accountability, and thus not considering facts
indicating a cardinal change, based on accord and satisfaction, even though
there was not, in fact, a release of the claim.%?* In the second Grumman dissent,

619. 60 F.3d 1572, 1583 (Fed. Cir. 1995) (overruling Dawco Constr., Inc. v. United States, 930
F.2d 872 (Fed. Cir. 1991)).

620. See discussion supra Section II1.B.

621. See discussion supra Section IILE.

622. See discussion supra Section IILR.

623. See discussion supra Section IILA.

624. See discussion supra Section II1.H.
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she lamented the majority’s unwillingness to consider government nondisclo-
sure of knowledge of the incumbent’s prior performance and $100 million
higher bid, saying that government contracting is not “a game of gotcha.”®*

Judge Newman’s focus on the facts—and her colleagues’ resistance to
them—is strikingly drawn in decisions dealing with the most pervasive con-
tract issue: how to interpret contracts. The majorities, adopting their own
reading of contract language and relying on the “plain meaning” rule, barred
consideration of facts indicating the parties’ actual intent.®”® This preclusion
of extrinsic evidence occurred in Bel/ BCI, where the “plain meaning” reading
was unnecessary if not dubious, and completely contradicted by the COFC
findings of fact as to the parties’ intended meaning.®”” And in Dalton v. Cessna
Aireraft Co., where language ambiguity was deemed patent, the majority im-
posed on the contractor a pointless duty of inquiry, even where the unre-
viewed extrinsic evidence showed that the parties had discussed and agreed
on the contract’s meaning consistent with the contractor’s claim.*® What was
worse than ignoring the facts, in Judge Newman’s view, was that the majori-
ties, in reversing the trial forums and denying government accountability, had
disregarded the findings of fact made below.

The Federal Circuit’s indifference to the facts of government conduct or
commitments, as reflected in GAF, Grumman, Bell BCI, Cessna, and other
cases, is difficult to explain, particularly for a court charged with holding
the Government accountable.®’ Perhaps it is a spillover from Chief Justice
Rehnquist’s unwillingness in Hercules to let the trial forum decide whether
there was an implied-in-fact obligation—the very “practical effect” that Justice
Breyer feared would make it difficult “for courts to interpret Government
contracts with an eye toward achieving the fair allocation of risks that the
parties intended.”s*

These cases, though they involve no potential sovereignty issues, also re-
flect a surprising disinclination to hold the Government accountable under
“the law of contracts between private individuals.” One would have expected
a court responsible for government accountability to have latched onto the
mandate of Winstar and Mobil Oil. But the Federal Circuit has not, as Judge
Newman’s dissents show.”*!

625. Grumman 11,497 F.3d 1350, 1360 (Fed. Cir. 2007).

626. For a tracking and analysis of the “plain meaning” doctrine at the Federal Circuit, see W.
Stanfield Johnson, Interpreting Government Contracts: Plain Meaning Precludes Extrinsic Evidence
and Controls at the Federal Circuit, 34 Pus. Cont. L.J. 635 (2005).

627. See discussion supra Section IIT.T.

628. See discussion supra Section III.G.

629. Itis also impossible to square with the Federal Circuit’s willingness to engage in appellate
factual speculation in its second AT&T opinion over Judge Newman’s dissent. AT¢'T 11, 177 F.3d
1368 (Fed. Cir. 1999); see discussion supra Section 0. This speculation supported the conclusion
that the contractor had waived its claim in a case without a trial record. See id.

630. Hercules I1, 516 U.S. 417, 441 (1996) (Breyer, J., dissenting).

631. As do other decisions. For example, see the four cases discussed in W. Stanfield Johnson,
Mixed Nuts and Other Humdrum Disputes: Holding the Government Accountable Under the Law of
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For example, the Federal Circuit’s “plain meaning” approach to contract
interpretation, illustrated by Be/l BCI, is inconsistent with the Restatement.
The majority said it was applying Restatement law to the interpretation of an
alleged release and then promptly disregarded it.?? The majority also disre-
garded special contract law principles for interpreting releases and determin-
ing an accord and satisfaction, both of which require examination of facts
indicating what the parties intended to release and resolve.%

It is also an indication of the court’s disinterest in the general law be-
tween private individuals that in both Be/l BCI and Amertex, the Federal
Circuit effectively concluded that the contractors had forfeited their claims.
As is well known, the general law “abhors” a forfeiture, which, for example,
explains why releases are usually strictly construed and “subject to explana-
tion as to the subject matter of accord and satisfaction.”®** In Cessna, the
doctrinaire duty of inquiry where the parties had in fact resolved the issue
effected a forfeiture, and in AT&T the speculative waiver would have done
so. In Wesleyan the court’s contract construction forfeited the contractor’s
property rights.®*® In contrast to “basic contract law principles,” it seems
fair to say—from these decisions and others®**—that the Federal Circuit has
no hesitancy to find, indeed to look for, a forfeiture of claims against the
Government.

In these cases, the Government’s obligations should have been determined
under the general contract law but were not. They did not in any way raise
issues of sovereignty law and had no commonality with OPM v. Richmond,
Merrill, or Hercules, except that they all involved the sovereign’s money. It
seems that the Federal Circuit has not yet come to grips with the Winstar and
Mobil Oil rulings.

Contracts Between Private Individuals, 32 Pus. Cont. L.J. 677 (2003). Judge Newman participated
in three of these decisions, dissenting in one, Fobnson Management, but joining in two opinions,
apparently not finding them unjust. See Johnson Mgmt. Grp. CFC, Inc. v. Martinez, 308 F.3d
1245, 1257 (Fed. Cir. 2002).

632. See Bell BCI1II, 570 F.3d 1337, 1341 (Fed. Cir. 2009). This is not the only instance where
the Federal Circuit said it was following the Restatement but actually did not. In Long Island
Sav. Bank, FSB v. United States, 503 F3d 1234, 1245-46 (Fed. Cir. 2007), the court invoked
the Winstar rule and the Restatement (Second) of Contracts, sections 163 and 164, but deviated
from them by holding that fraudulent inducement rendered a contract “void ab initio,” not just
“voidable.”

633. Bell BCIIII, 570 F.3d at 1341. It is also difficult to square the language-based resolution of
Bell BCI II with Amertex, where an accord and satisfaction was found without release language.

634. See, e.g., L.W. Packard & Co. v. United States, 66 Ct. Cl. 184, 192 (1928); see also
FarnsworTH, supra note 524, at 435, 442 (discussing “judicial aversion to forfeiture” and inter-
pretive preference against forfeiture, respectively).

635. See discussion supra Section IILP.

636. In West Coast 1I, discussed above in Section IILE, the majority effected a forfeiture by
retrospectively applying its correction of COFC precedent, contrary to Supreme Court standards
cited by Judge Newman in dissent. 39 F.3d 312, 318 (Fed. Cir. 1994) (Newman, J., dissenting);
see, e.g., Campbell Plastics Eng’g & Mfg., Inc. v. Brownlee, 389 F.3d 1243, 1249 (Fed. Cir. 2004)
(forfeiture of rights to patent where Government knew, but contractor did not use specified
disclosure form).
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V. CONCLUSION

In conclusion, it might be said that the significance of Judge Newman’s
dissents lies inherently in the principles of fairness and justice that she has
steadily championed. It is hard not to admire a judge who eloquently ad-
monishes “tools for unfairness” and “travesties” of justice and argues for a
“national policy of fairness to contractors.”®

But the greater significance lies in what her dissents tell us about the
court itself. From this collection of cases, it is a fair conclusion that, whether
prompted by Supreme Court precedents or just influenced by them, or
whether by its own “decisional attitude,” the Federal Circuit has made pro-
tection of the public fisc its priority. Plainly, the decisions show that it is
no longer considered a priority or “special responsibility” of the court “to
make government officials accountable to the citizens whose servants they
are”®® or for the Government “to render prompt justice against itself.”¢*
And thus, sad to say, the court no longer defines “its mission” as “hold[ing]
and speak[ing] a nation’s conscience.” Judge Newman’s dissents speak for a
frustrated national conscience.

637. See Contel I, 384 F.3d 1372, 1383 (Fed. Cir. 2004).
638. Nash, supra note 609.

639. COWEN ET AL., supra note 4, at 170.

640. Id. at 171.
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