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Coke states that the grounds for scire facias are 

double patenting, false suggestion, and contrary to 
law.  Ibid.  In the case of double patenting, the first 

patentee may bring a suit against the second.  In the 

latter two cases, the king is the party.  4th Inst., at 
88.21  An aggrieved subject petitioned the King to 

repeal the patent.  “Where a patent is granted to the 

prejudice of a subject, the king of right is to permit 
him upon his petition to use his name for the repeal 

of it.”  1 WPC 41, quoting from Sir Oliver Butler’s 
Case, H. 31 & 32 Car. 2, 2 Vent. 344., 2 Ventr. 344; 
4th Inst., supra, at n. 3.22    

The procedures described by Lord Coke are also 

described in Rex v. Arkwright, 1 WPC 64 at 64-65.  
Webster’s note states that proceedings of this type 

                                            
21  Coke writes,  

This writ scire facias to repeal letters patents doth 

lye in this ordinary court of justice and three cases. The 

first, when the king by his letters patents doth grant by 

several letters patents one and the same thing to 

several people, the former patentee shall have a scire 

facias to repeal the second patent.  Secondly, when the 

king granteth any thing that is grantable upon false 

suggestion, the king by his prerogative jure regio may 

have a scire facias to repeal his own grant.  Thirdly, 

when the king doth grant any thing, which by law he 

cannot grant, he jure regis (for advancement of justice 

and right) may have a scire facias to repeal his own 

letters patents. 

4th Inst., Cap. 8 at 88. 

22 This court similarly held that only the government might 

bring an action for the repeal of a patent. Mowry v. Whitney, 81 

U.S. (14 Wall.) 434, 439 (1871) (“[W]e are of opinion that no one 

but the government, either in its own name or the name of its 

appropriate officer … can institute judicial proceedings for the 

purpose of vacating or rescinding the patent which the 

government has issued to an individual.”). 
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originated in the Petty Bag Office. (The Petty Bag 

Office was where the records of patents issued by the 
crown were kept. U.S. v. American Bell Tel. Co., 128 

U.S. 315, 360 (1888).)  A draft writ is “taken to the 

Atty. Gen., who thereupon may grant his fiat, upon 
the prosecutor and to sureties entering to a bond of a 

£1000, conditioned to pay the defendant his costs, 

taxed as between attorney and client.”  Rex v. 
Arkwright, 1 WPC at 64. 

As mentioned, a scire facias normally commenced 

on the common-law side of Chancery.  That side was 
a separate court, a division of King’s Bench.  It was 

entitled coram domino rege in cancelleria, et additio 
probat minoritatem, translated:  King’s Bench 
division in Chancery.  4th Inst. at 79.  Because 

Chancery had no facilities to conduct jury trials, the 

Chancellor transferred the record to King’s Bench in 
Westminster Hall.  As Coke notes at pages 79-80 of 

the 4th Inst., this court and the court of King’s Bench 

were considered a single court for the purposes of 
trying cases. Appendix A-1 is a copy of pages 79-80 

from an 1817 version of the 4th Inst.23 As showed by 

the Arkwright case, the proceedings terminated with 
King’s Bench ordering the patent repealed. 

4. Because there was an adequate remedy at 

law, the Chancellor had no jurisdiction to 
revoke a patent using his (extraordinary) 

equitable powers. 

Even though scire facias actions to repeal patents 
for invalidity provided a complete and adequate 

remedy at law, the government briefs heretofore, 

                                            
23 A judgment that the patent was void was returned to 

Chancery where the Chancellor would cancel it.  Rex v. 
Arkwright, supra, 1 WPC at 65. 
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and some of this Court’s opinions, have expressed 

the view that patent revocation actions may be 
determined by the Chancellor acting in his equitable 

capacity.  See e.g., U.S. v. Stone, 69 U.S. (2 Wall.) 

525, 535 (1864); Mowry v. Whitney, 81 U.S. (14 
Wall.) 434, 440 (1871) (citing Stone), U.S. v. 
American Bell Telephone, 128 U.S. 315, 359-361, 

364-365 (1888).24  In England, this was 
“constitutionally” not possible.  One of the compacts 

between the commons and the King limited equity to 

disputes where there was no adequate remedy at 
law:   

In the parliament holden 13 R. 2. the 

commons petitioned to the king, … That no 
person should appear upon a writ De quibusdam 
certis de causis,25 before the chancelor or any 

other of the councell, where recovery is therefore 
given by the common law: whereunto the King’s 

answer is, The king willeth as his progenitors 

have done, saving his regalty.26  

Coke, 4th Inst., Cap. 8 at 82.  Parliament agreed to 

the same principle. 

1. Rot. par. 2 R. 2. nu. 18. the high court of 
parliament relieveth but such as cannot 

have remedy but in parliament. The 

                                            
24 This court said Chancellor was acting with his “ordinary” 

powers when using his equitable powers.  This potentially 

causes confusion because Coke referred to the use of the 

Chancellor’s ordinary powers as being those of a common-law 

judge, his equitable powers being extraordinary.  4th Inst. at 

79. 
25 Subpoena to testify. 

26 Spelling unchanged except for the substitution of “s” for 

“f” as appropriate. 
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parliament for matters determinable at the 

common law doth remit the parties. 
… 

3. Whereas matters of fact by the common 

law are triable by a jury of twelve men, 
this court should draw the matter ad aliud 
examine, that is, to judge upon deposition 

of witnesses, which should be but evidence 
to a jury in actions real, personal, or 

mixed. 

This court of equity proceeding by English bill 
is no court of record, and therefore it can bind 

but the person only, and neither the state of 

the defendants lands, nor property of his 
goods or chattels. 

Id. at 84.  To the same effect is the Statute of 

Monopolies.  As explained by Lord Coke, its 
limitation of revocation actions to the common law 

courts was intended, among other things, to limit the 

jurisdiction of Chancery from considering patent 
validity. Edward Coke, The Third Part of the 
Institutes 182-183 (1644). 

This court has held that the Seventh Amendment 
imposes a no-adequate-remedy-at-law limitation on 

the scope of equity jurisdiction. 

[W]henever, respecting any right violated, 
a court of law is competent to render a 

judgment affording a plain, adequate and 

complete remedy, the party aggrieved must 
seek his remedy in such court, [] because the 

defendant has a constitutional right to a trial 

by jury.…  
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Scott v. Neely, 140 U.S. 106, 109-110 (1891); Beacon 
Theatres, Inc. v. Westover, 359 U.S. 500, 510-511 
(1959). 

The English authority relied on by Mowry27 and 

American Bell28 to support their view that equity 
generally was a proper forum to revoke patents is 

Atty. Gen. v. Vernon, 1 Vern. 277, 23 Eng. Rep. 468 

(1684) (Vernon I).  This reliance is misplaced.  

In Vernon I, the Attorney General brought a bill 

in equity to revoke a patent “under the Duchy’s seal” 

granting the defendants land from the King’s Duchy 
of Lancaster.  The grounds were fraud.  The 

allegation was that the value of money and lands 

exchanged for the grant was far less than the value 
of the property conveyed.  There were no surveys 

done prior to the patent issuing.  The value of the 

lands conveyed was not stated. 

The defendants pled that the matter was properly 

decided in a court of law, and ought to be determined 

in the Duchy.  The King objected that the Duchy 
court was a revenue court, not a court of law.  

Further, that scire facias was not an available 

remedy because the patent was not of record in 
Chancery and because scire facias relieved only 

deceits appearing in the body of the patent. The Lord 

Keeper overruled the plea, but reserved the question 
of jurisdiction of equity to the full hearing. Id. at 282. 

At the full hearing, the Chancellor and the Lord 

Chief Justice and the Chief (of the Court of Common 
Pleas) decided that the legal remedy, scire facias, did 

not provide a remedy, let alone an adequate remedy: 

                                            
27 81 U.S. at 440. 

28 128 U.S. 359-361, 364-365, 369. 
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Lord Chief Baron Mountague said, “… that no 

scire fac. would lie in this case, the deceit not 
appearing in the body of the grant….”  He 

thought, “[H]is Lordship might justly decree a 

re-conveyance, and that the patent should be 
delivered up and cancelled: and he supposed 

care would be taken that the consideration 

should be restored.” 

Lord Chief Justice Jones said, “I take it, that a 

scire fac. will not lie in this case, or if it would, 

yet the deceit appears not in the body of the 
patent; and therefore a scire fac. will not reach 

it. The value is not mentioned in the patent, 

and shall there be no way then where the 
King is deceived for his Majesty to be 

relieved? That would be to put him in a worse 

condition than a subject.” 

Lord Chancellor, … “The first question then 

is, whether this court upon an English bill 

may in any case decree letters patent to be 
delivered up and cancelled; and he was clear 

of opinion, that had the patent passed ever so 

regularly, that yet this court might have 
decreed it to be delivered up. Fraudulent 

contracts and bargains are properly relievable 

here; the precedents are common. … 
(Emphasis in original.) 

Atty. Gen. v. Vernon, 1 Vern. 370, 387-390, 23 Eng. 

Rep. 528, 535-536 (1685) (Vernon II).  The patent 
was ordered delivered up and cancelled.  Vernon in 

exchange received back his £7000, and separately 

£400 plus interest for the value of the lands Vernon 
had conveyed to the crown.  Note that this sort of 

remedy -- the restoration of the status quo ante 

requiring that both parties re-convey to do justice -- 
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would not be available by simply revoking the patent 

via the writ scire facias. 

Vernon II stands for the proposition that a scire 
facias is not an adequate remedy to rescind a 

transaction for fraud where a patent is granted in an 
exchange for value and the fraud is in the exchange, 

and not in the patent.  Ibid.  Vernon II makes it 

abundantly clear that when a legal remedy is 
available, equity has no jurisdiction.  Because scire 
facias actions provide a complete and adequate 

remedy at law for revoking a patent for invalidity, 
equity did not have jurisdiction to even try validity, 

let alone revoke a patent.  Moreover, as noted above, 

the Chancellor’s role in scire facias actions was that 
of a common law judge, not that of a judge in equity.   

For the same reasons, equity today in the United 

States has no jurisdiction to try patent validity 
(without consent).  Scott v. Neely, supra, at 109-110.  

To allow equity to try cases where there was an 

adequate remedy at law would be to violate the 
Seventh Amendment. Ibid.  It is only a short leap to 

say that the same is true of Article II courts trying 

cases where there is an adequate remedy at law. 
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CONCLUSION 

In conclusion, from 1780, scire facias for repeal of 
patents for invalidity were tried to a jury at King’s 

Bench.29  Patent owners have a Seventh Amendment 

right to a trial by jury before their patents might be 
revoked for invalidity.  Since IPR revoke patents for 

invalidity without a jury trial, IPR are 

unconstitutional.  

Respectfully submitted, 

Edward P. Heller III 
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29 It is also worth of note that validity was uniformly tried 

to a jury whether the action was for infringement, an 

injunction or revocation. In Bramah v. Hardcastle, 1 Carp. 168 

(1789), an infringement case, validity was tried to a jury.  

Similarly, in Rex v. Arkwright, 1 Carp. P.C. 53, 1 WPC 64 

(1785) a scire facias to repeal a patent and Boulton and Watt v. 
Bull, 1 Carp. P.C. 155 (1796) that began bill in equity. (“The 

bill was filed for an injunction to restrain the defendant from 

infringing the patent, and an injunction was obtained, that the 

question as to the validity of the patent might be tried at law.”)  

Boulton and Watt confirms that equity courts did not try 

patent validity, but instead referred trial to the common law 

courts where juries were available.  A temporary injunction 

issued on the presumption that the patent was valid. See, note 

19, supra.  See, also, Jones, William John. “An Introduction to 
Petty Bag Proceedings in the Reign of Elizabeth I.” California 
Law Review (1963): 882-905, at 886-887 (legal disputes arising 

in equity were tried at King’s Bench and to a jury).  

mailto:ned@alliacense.com
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2. Rex v. Arkwright 

From Webster’s Patent Cases, London (1844), at 
64. 

The King v. ARKWRIGHT 
Cor. Buller, C.J. 25 June, 1785 

Buller, J.: Gentlemen of the jury, this is a scire 
facias, brought to repeal a patent granted to the 

defendant for the sole use of instruments  or 
machines which he represented to his majesty that 

he had invented, and which would be of great utility 

to the public in preparing silk, cotton, flax and wool 
for spinning; and that these machines are 

constructed on easy and simple principles, very 

different from any that had yet ever been contrived: 
that he was the first and sole inventor thereof, and  

that the same had never been practised by any other 

person whatsoever.  It was upon this representation 
made by the defendant, that he obtained a patent 

now in question.  The questions for your decision are 

three: First, whether this invention is new?  
Secondly, if it is being new, whether it was invented 

by the defendant?  And, thirdly, whether the 

invention is sufficiently described by the 
specification? 

It seems to me that the last question is the 

question of greatest importance: because, if you 
should be of the opinion upon that question that the 

specification is not certain enough, it may have the 

effect of inducing people who apply for patents in the 
future times to be more explicit in the specifications, 

and, consequently, the public will derive a great 

benefit from it: and, therefore, I will say to you the 
evidence upon that point first, and will endeavour to 

state it separately from all the evidence which is 

applicable to the other points of the cause.  Upon 
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this point it is clearly settled at law, that a man to 

entitle himself to the benefit of a patent for a 
monopoly, must disclose his secret and specify his 

invention in such a way that others might be taught 

by it to do the thing for which the patent is granted, 
for the end and meaning of the specification is, to 

teach the public, after the term for which the patent 

is granted, what the art is, and it must put the 
public in possession of the secret in as ample and 

beneficial a way as the patentee himself uses it.  

This I take to be clear law, as far as it respects the 
specification; for the patent is the reward, which, 

under the act of parliament, is held out for a 

discovery; and, therefore unless the discovery be true 
and fair, the patent is void.  If the specification, in 

any part of it, be materially false all or defective, the 

patent is against the law against law, and cannot be 
supported. 

It has been truly said by the counsel, that if the 

specification be such that the mechanical men of 
common understanding can comprehend it, to make 

the machine by it, it is sufficient; but then it must be 

such that the mechanics may be able to make the 
machine by following the directions of the 

specification, without any new inventions or 

additions of their own.  The question is, whether, 
upon the evidence, the specification comes within 

that I have stated to you to be necessary by the law, 

in order to support it. 

The prosecutors have attacked it in almost every 

part.  First, the witnesses the witness say the feeder 

No. 3 cannot be made from the specification.  
Another says, rollers were made prior to 1767; in 

1769 the they were the same as this, and those used 

by the defendant; the one was fluted, and the other 
covered with letter; first they were fluted wood upon 
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an iron axis; the other was the same, only covering 

with calves’ leather; that he rigidly made them of a 
different proportion, and one to move faster than the 

other. 

If there was any alteration the defendant made 
that was material, and ought to be stated, but in 

speaking of that article, the specification is perfectly 

silent as the material or the form which in which it 
should be made. 

A witness, Kay, says, one roller turn faster than 

the other; and there it was a used in this, because it 
was to draw the cotton finer.  In this also the 

specification is perfectly silent.  In the plan one 

appears to be something smaller than the other, but 
how much, or what were to be the relative 

dimensions, or upon what scale they were to be 

made, the specification says nothing.  Crofts, who 
was employed by the defendant to draw up the 

specification, told the defendant it was imperfectly 

done, and would not answer the purpose; defendant 
said he meant it should operate as a specification, 

but to be as obscure as the nature of the case would 

admit. 

I began with this evidence, because it is very 

material to be considered whether the specification, 

in any part of it, bears a doubt; because the obscurity 
of it was pointed out to the defendant before he made 

it, and he then professed to make it as obscure as he 

could; his object was to get the benefit from the 
patent so far as putting money in his own pocket, 

but as to the benefit the public were to receive, it 

was to be kept back as far as it could.  Immison says, 
that from the specification he should have a parallel 

cylinder, and not a spiral one, but this is the one 

used by the defendant.  As to the rollers, it does not 
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appear from the specification some were to go faster 

than others; from the specification, without other 
sources, it is impossible to say how they should be 

made, as there is no scale or plan to work by.  A 

roller is necessary to the feeder to give regular 
interaction to the work; it will not answer without it.  

From the knowledge, he has now, he should add a 

roller if he was directed to make the machine.  But 
that does not prove the specification to be sufficient, 

because if a man from the knowledge he has got from 

three trials, and seeing people immediately 
employed about it, can make use of it, it is his ideas 

improve the plan, and not the merit of the 

specification; if he makes it complete, it is his in 
ingenuity, and not the specification of the inventor.  

He says as to an No. 5, will not work five minutes 

together before it will be entirely full of cotton; he is 
asked, supposing cotton was to be spread upon the 

feeder only the breath of the fillers, would it have 

any effect?  He says it would not do even then. 

(The learned judge commented on the evidence of 

several other witnesses to the imperfection of the 

specification.) 

Mr. Pilkington says, that Mr. Arkwright gave 

him some cases which he was to present to the 

House of Commons, and desired the witness would 
read them, and promised to send him more by his 

servant, which he did.  Those who were delivered by 

the defendant seem to me to be material, because 
they show what the defendant sense of this business 

was immediately after the first trial.  It has 

appeared from what has been said upon both sides, 
and it was so stated in this case, that he was beat 

upon the first trial upon the subject I am now stating 

to you, that is, the specification.  He admits that he 
has not properly specified how the machine was 
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made, and he says that he purposely (in prevention 

of an evil, that foreigners may not get them) omitted 
to give so full a description of his inventions in the 

specification attending to the last patent as he 

otherwise would have done.  This he admits, and he 
goes on and states a trial in Westminster Hall in 

July last, at a large expense, when solely by not 

describing so fully and accurately the nature of his 
last complexed machines, as was strictly required by 

law, a verdict was found against him: he bows with 

the greatest submission to the court and the verdict 
against him, and he deprecates the favour of 

parliament. 

Now in a case where intervention is lucrative to 
so enormous a degree as you have heard, and where 

the verdict was given against him upon a particular 

point, had he not been most thoroughly convinced 
that the verdict was right, or if he should by any 

explanation have supported his specification, it is to 

be conceived for three years and a half he would lie 
by and totally lose the benefit of his patent?  But 

accepting this application to parliament, which does 

not go upon the grounds of his patent being good, but 
abandoning it on account of his own fault, and 

desiring favour and bounty there, he relinquishes 

the patent for three years and a half. 

This is the evidence upon the part of the 

prosecutor against the specification, and it is 

material to see a little how the defendant’s counsel 
endeavours to support it.  Here is the specification 

and states ten different instruments; it is a minute 

by them that as to No. 8, it is of no use, and never 
was made use of by the defendant in his machine.  It 

is also admitted, No. 9 stands exactly in the same 

situation, as these could not be put into the machine.  
This is a little extraordinary, for if he meant to make 
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a fair discovery, why load it thus with things that 

they make no use of, and which are totally 
unnecessary?  That could answer no purpose but to 

perplex.  But, say the counsel, we will show you that 

there were two machines, and that they were two 
distinct things, for, say they, No 3, 4, and 5, are the 

material parts of one machine, and those alone 

afford all the information necessary.  Then, besides 
that, there is the roving machine, which consists of 

No.  6, 7 and 10, joined together.  If that be the truth 

of the case, and there are two distinct machines to be 
made up by the parts only of the instrument 

specified in this plan, let us see whether it is said so 

in the specification; – there is not a word of it.  It 
begins with the first, or No. 1, which is a breaker or 

beater of seeds and husks, and a finer of the flax, 

hemp, and other articles which are to be prepared 
for dressing.  Then, says the counsel, there was a 

difference as of those things, because the hammer 

was proper for the hemp, and not proper for wool; if 
there was to be that difference, it was necessary for 

the defendant to stated it in the specification; but he 

has made no distinction; his left to those who are to 
learn his art and secret the use the same machine 

for every part of it.  He does not distinguish between 

the cotton and the flax; specification states that is 
proper for everything.  Is it so?  It is admitted it is 

not.  Is there any thing which states that these parts 

are for two machines, and how they are composed?  
That the specification is totally silent about.  What is 

there in the specification that can lead you to say 

that you must make use of three things for one of the 
machines and three for the other, in which three for 

one or the other?  And even if it were so, what is to 

become of the other four?  If those are of no use but 
to the to be thrown in merely to puzzle, I have no 

difficulty to say upon that ground alone the patent is 
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void, for it is it is not that fair, full, true discovery 

which the public have a right to demand from an 
individual who, who, under the sanction of 

parliament, gets so great a reward as monopoly for 

fourteen years together. 

However, upon the part of the defendant, they 

have called several witnesses to show you it is 

perfectly intelligible, and that they can make the 
machines from the specification.  Wilkinson took his 

information, or a great deal of it, from the defendant 

himself, and supposing it true that he or any other 
person instructed by the defendant, and having seen 

what he does, can make a machine from the 

specification, yet that will never support it, unless 
other people from the specification itself, who have 

any knowledge in the business, can also do it.  That 

is not the case with this man; but the last thing he 
says is also material thing against the patent, for he 

says, for different purposes different proportions of 

the rollers are necessary.  How is any man to find 
that out?  It is not said in specification it must be 

different in one case from the other, and that you are 

to be have different roles for hemp or for cotton.  All 
this remains to be the subject of a future discovery.  

Moore says, with due attention to the old machine, 

and an accurate attention to the specification, I 
could direct a skillful artificer to make the machine.  

That is all that a very ingenious sensible man can 

say of the specification.  He has examined the 
instruments and the machine, and seen a great deal 

of it between the trials, and at last he believes, with 

all the extreme caution that I have mentioned to 
you, that he could direct a skillful artificer to make 

the machine.  He says, that as to No. 3, a piece of 

cloth with cotton or any other material that was to 
be carded, rolled up in it, were surely move much 
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better and more steadily with a roller within side, 

but it would not to do without it.  If wanted, he 
thinks it would be easily occur to a mechanic to put 

it in, that is, that a sensible man would have 

understanding enough to supply any defect in the 
specification; but in this it proves the specification is 

insufficient.  It will not do of itself, but wants 

something to be added, it is deficient, and there is 
nothing in the specification that imports that there 

should be roller in it. 

Now it is submitted by the former witnesses, if 
there are sections of rollers, there ought to be a 

scale, and there is no scale, there is nothing in the 

plan to show the different comparative velocities of 
the rollers, but there will be a difference, because the 

one is larger than the other in diameter. 

You see how that applies to this part of the 
evidence.  There is nothing, he says he, that shows 

what the difference of velocity should be, that 

remains for the experiment hereafter.  Is that the 
case with the defendant?  No, he knew to a certainty 

what it was.  The man that comes to give an account 

of the invention, says, I had calculated it, and the 
difference of the velocities was to be as five to one; 

that this is the way I made my rollers; now the 

defendant has not said a word of that in the 
specification.  In that he has kept back the 

knowledge he had as to the size of the rollers, and 

velocity, and is left to people to find it out as chance 
may direct. 

Wood put No. 4, 5, 6, and 7, together and that 

machine he has worked ever since; he did not 
recollect that the defendant used anything else.  If 

that be true, it will blowup the patent at once; he 

says he believes nobody that ever practised would 
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find anything necessary upon this paper but the No.  

4, 5, 6, and 7; he should look after no others.  Now if 
four things only when necessary instead of 10, the 

specification does not contain any good account of 

the invention.  As to the can, he may use of it 
without rollers at the mouth; he thinks it answers 

just the same without it. 

This is the evidence that relates the specification 
upon the one side and the other.  You see upon the 

part of the prosecution they have called you to very 

ingenious man, that seem to be much beyond what 
they are called, mechanics in life; they have all told 

you it was impossible for them to make the machine 

according to the specification. 

Upon the other hand, several respectable people 

are called upon the part of the defendant, who say 

they could do it, but that there is a difference in the 
description; most, if not every one of them, have 

looked at and seeing how the machines were worked 

by the defendant, and have got their knowledge by 
other means, and not from the specification and plan 

alone; besides, they admit the manner the defendant 

works is not consistent with the plan laid down, 
particularly as to the cylinder, a particular part of 

the business, for Moore says, this upon the face of it 

must be taken to be a parallel, whereas that which 
plainly appears to be used is a spiral; besides, after 

all this, they have spoken most of them in a very 

doubtful way, particularly Mr. Moore, who qualified 
his expression in the way which I have stated to you, 

and the others qualifying their expressions, saying 

they think upon the whole they could do it.  Suppose 
it perfectly clear they could with the subsequent 

knowledge they had acquired, yet if it be true that 

sensible men that know something of this particular 
business, mechanics in general, cannot do it, it is not 
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so described as is sufficient to support this patent.  It 

will be for you to say upon this part of the case 
whether you are satisfied the specification is such, 

as, with the plan, it may be made from it or not, 

taking the old machine into its assistance, which by 
the by the specification has not taken the notice of as 

known.  If you think it is not sufficiently described, 

that alone puts a complete end to this cause, and 
then it would be unnecessary to trouble you with any 

other. 

As to the other points, there are two; first, 
whether it is a new invention; and, in that next 

place, whether it was an invention made by the 

defendant.  Now if, in your opinions, it is material to 
go into these points, I think the law in general is 

very different on them from what I have stated in 

the specification, because in the case of an invention 
many parts of the machine may have been known 

before, yet if there be any thing material and new 

which is an improvement of the trade, that will be 
sufficient to support a patent; but whether it must 

be for the new addition only, or for the whole 

machine, that would be another question.  It seems 
to me not to be necessary now the state precisely 

how that would be, because his patent is attacked 

upon every ground that there is nothing new; 
therefore I will go over the articles one by one, and 

see what is stated upon the different articles which 

are here mentioned. 

No. 1 it is said is not stated by the specification to 

be joined to anything else, and therefore it must be 

taken to be a distinct thing.  It is admitted that it is 
not a new discovery, for Emerson’s book was 

produced, which was printed a third time in the year 

1773, and that is precisely the same as this.  Lees 
says he is the inventor of the old feeder; that he 



 

A-18 

stated upon the record; there is not a child but must 

know they were to try the questions there stated; 
they come prepared to try them, they have tried 

them, and a verdict has been found which is 

satisfactory to the judge, and now you desire to try 
the same cause again only that you may bring more 

evidence.  Rule refused. 

On 14 November, 1785, the court of King’s bench 
gave the judgment to cancel the patent. 

 


