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Should be "overstated," as in a similar 
usage ("Our commitment to case 
cooperation cannot be understated") 
in a February 21 speech. I note this 
only because it makes one wonder to 
what extent these speeches are 
reviewed by others in the DoJ.
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Justice Holmes: "But the word 'right' is one of 
the most deceptive of pitfalls; it is so easy to 
slip from a qualified meaning in the premise to 
an unqualified one in the conclusion. Most 
rights are qualified."
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This language echoes the reference to a "heavy 
burden of proof" in the February 13 letter 
commending AAG Delrahim.
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This is an interesting statement in light of the 
Supreme Court's Walker Process decision, which 
held that antitrust liability could be based on 
efforts to enforce a patent obtained by fraud on 
the patent office. To be sure, a patentee that 
violates a FRAND obligation has not committed 
fraud on the patent office, and "a unilateral and 
unconditional refusal to license a patent" might 
not be an effort to enforce the patent. But the 
Federal Circuit has held that threats can support a
Walker Process antitrust claim. More analysis of 
case law would have been useful here.
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Both groups have these incentives, but no basis
is provided for the "equal" assertion.
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The suggestion that hold-up is imaginary has 
become explicit.
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Is "superior" then not permitted to consider 
cost? Surely that cannot be the contention. Or 
is it not permitted to consider patent royalties?
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FRAND licensing would of course provide this, 
though royalty-free licensing might not.
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This simply is not true. FRAND licensing is 
generally said to requirement payment for any 
greater technical value.
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This is another echo of the February 13 letter, 
though the "entirely" has been replaced with 
"principally."
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In the November 10 speech, AAG Delrahim 
asserted that those remedies are "perfectly 
adequate," so he is walking that assertion back.
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This simply is not true. FRAND licensing is 
generally said to require payment for any 
greater technical value.
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No, we want the optimal incentives, not 
maximum incentives. As I always ask my 
patent-law students who say such things, 
should we give immunity from criminal laws to 
patentees? That would increase incentives.
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As in the November 10 speech, there is no 
evidence here of the magnitude or even the 
direction of this asymmetry.
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No, we want the optimal incentives, not 
maximum incentives. If we wanted maximum incentives, 
patent protection would not be limited to twenty years. 
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This certainly seems correct. One wonders if 
AAG Delrahim has in mind instances in which 
he believes this standard was not met.
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This certainly seems correct. It may be a 
reference to the 2015 amendments to the IEEE's 
patent policy, where these concerns have been 
raised.
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Intellectual Property Is Still Property
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If I were advising an SSO, this advocacy by AAG
Delrahim would suggest much more constraint,
and thus less diversity, than previously existed.
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Again, in light of Walker Process and other 
cases, this does not seem absurd, even if might 
ultimately be correct.
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The Court of Justice of the European Union 
showed similar "hubris" in Huawei v. ZTE, where
it held that seeking an injunction could be an 
abuse of dominance in some SEP 
circumstances.

lk P

mpatterson
Sticky Note

Again, in light of Walker Process and other 
cases, this does not seem absurd, even if it might 
ultimately be correct.
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Again, there is no evidence provided that the 
converse arbitrage by a patentee refusing to 
license or seeking an injunction is less 
significant.
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And limitations on FRAND could impose similar
disincentives downstream, as the response to 
this speech points out.
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The article cited provides an argument similar 
to that of AAG Delrahim, but it does not 
provide evidence of harm to consumers.
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