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| vanko Barbell Conpany (applicant) filed an
application to register the mark shown bel ow on the

Principal Register for “barbell plate with seven holes” in

| nternational C ass 28.



Ser. No. 78134755

The application (Serial No. 78134755) was filed on
June 11, 2002, and it clained a date of first use anywhere
and a date of first use in commerce of February 1, 1999.
The application is described as “a three dinensional
configuration of a barbell having a raised border at its
ci rcunference and seven equal size round hol es that
surround a central round hole having a raised border at its
circunference. !

The exam ning attorney ultimately refused registration
on the grounds that the design is functional under Section
2(e)(5) of the Trademark Act (15 U.S.C. 8 1052(e)(5)) and,
that, if the mark is not functional, it is “a configuration
of the goods that has not acquired distinctiveness as a
source indicator for the goods” under Section 2(f) of the
Trademark Act (15 U . S.C. 8§ 1052(f)). Examning Attorney’s
Brief at 1. Applicant argues that the exam ning attorney

has not denonstrated that the mark is functional and argues

that it “has submtted consi derabl e evi dence show ng nmany

! See Response dated January 29, 2003 at 1.
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alternate designs which are equally able to performthe
utilitarian task of the design.” Reply Brief at 3. 1In
addition, applicant argues that it has shown that its
desi gn has acquired distinctiveness.

Functionality

W begin by addressing the central issue in this case,
which is whether applicant’s mark is functional under the
Trademark Act. The Act has been amended expressly to
provi de that an application may be refused registration if
it “conprises any matter that, as a whole, is functional.”
15 U.S.C. 8§ 1052(2)(5). The Suprene Court has addressed
the issue of functionality in several cases both before and
after this statutory change.

Di scussing trademarks, we have said “ [i]n genera
terms, a product feature is functional,' and cannot
serve as a trademark, "if it is essential to the use
or purpose of the article or if it affects the cost or
quality of the article.'” Qualitex Co. v. Jacobson
Products Co., 514 U. S. 159, 165 (1995) (quoting

| nwood Laboratories, Inc. v. lves Laboratories, Inc.,
456 U. S. 844, 850, n. 10 (1982)). Expanding upon the
meani ng of this phrase, we have observed that a
functional feature is one the “exclusive use of

[ whi ch] woul d put conpetitors at a significant non-
reputation-rel ated di sadvantage.” 514 U. S., at 165.

Traf Fix Devices Inc. v. Marketing D splays Inc., 523

U S 23, 32, 58 USP@@d 1001, 1006 (2001).
The Federal Circuit | ooks at four factors when it

considers the issue of functionality:
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(1) the existence of a utility patent disclosing the
utilitarian advantages of the design;

(2) advertising materials in which the originator of
the design touts the design's utilitarian
advant ages;

(3) the availability to conpetitors of functionally
equi val ent designs; and

(4) facts indicating that the design results in a
conparatively sinple or cheap nethod of
manuf act uri ng the product.

Val u Engi neering Inc. v. Rexnord Corp., 278 F.3d 1268,

61 USPQRd 1422, 1426 (Fed. Cir. 2002), citing In re Mrton-

Norwi ch Products, Inc., 671 F.2d 1332, 213 USPQ 9, 15-16

(CCPA 1982).
W will analyze the issue of functionality using the

four factors set out in Valu Engi neering.

(1) Existence of a Uility Patent

Applicant’s literature refers to its “new rubber
plates [that] feature our exclusive E-Z |ift design of
whi ch our patent has recently been allowed.” However,
applicant has submtted a copy of its Design Patent No.
424,140, which includes a design of barbell plate with
seven holes. A design patent is not evidence of the

utilitarian advantages of applicant’s design.? The

2 The “fact that a device is or was the subject of a design

pat ent does not, without nore, bestow upon said device the aura
of distinctiveness or recognition as a trademark.” Inre R M
Smith, Inc., 734 F.2d 1482, 222 USPQ 1, 3 (Fed. GCir. 1984),
guoting, In re Honeywell Inc., 187 USPQ 576, 578 (TTAB 1975).
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exam ning attorney also refers to a patent (No. 6,436, 015)
owned by a third party as evidence of the utilitarian

advant ages of applicant’s design.® The exam ning attorney
relies on this patent as describing a weight plate “having
an ‘integral handle el enent for grasping by a single hand

to effect transport of the weight.’” Exam ning Attorney’s
Brief at 4. Wiile the patent does not teach applicant’s
specific design, it does provide evidence that is rel evant

to barbell plates, which is discussed subsequently.

(2) Advertising Materials Disclosing Utilitarian
Advant ages

The exam ning attorney argues that applicant’s
advertising “indicates that the barbell design possesses
utilitarian advantages.” Exam ning Attorney Brief at 5.
“If a seller advertises the utilitarian advantages of a
particular feature, this constitutes strong evi dence of
functionality.” 1 MCarthy on Trademarks and Unfair
Conpetition § 7:74 (4'" ed. 2004). Applicant’s pronotiona
literature expressly and frequently extols the utilitarian
advant ages of its design.

| vanko® i ntroduces [its] new E-Z Lift Plates. These

new pl ates feature a traditional, round shape, nulti
opening, E-Z lift design. Qur plates incorporate (7)

® W note that although “the existence of a utility patent coul d
wei gh agai nst applicant in terns of showing that the
configuration is de jure functional, the absence of such a patent
sinmply has no weight in our analysis.” In re Gbson Quitar
Corp., 61 USPQd 1948, 1950 n.3 (TTAB 2002).
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openi ngs, not just (2) or (3). These extra openings
dramatically inprove handling off the floor and on and
of f machi nes or bars.

“lvanko E-Z Lift Plates are Hot!” ad

Al'l the openings have snooth radius and rounded edges
for maxi mum confort while grapping the plates.

Because they are round, there are no sharp “points” or
“edges” to cut floors and damage equi pnent as with
other “anti-roll” designs.

| d.

| VANKO s rounded, contour shape of the plate conforns
better to the hand, naking it easier to carry. W
round all edges to nake it nore confortable to hold
ont o.

Id.

As with all Ivanko E-Z Lift Plates, our openings have
snoot h radi us and rounded edges for maxi num confort
whi | e grabbi ng the plates.

“Ivanko’s E-Z |ift plates are Cool!” ad

We designed this plate with nore grip holes to nake it
easier to pick up, and therefore safer. And we kept
it round for very goods reasons that have stood the
test of tine: ease of use and exercise safety.

| vanko “The Evolution of Better |deas” ad

As with all Ivanko E-Z Lift Plates, the openings have
snoot h radi us and rounded edges for maxi num confort
whi | e grappi ng the pl ates.

| vanko 2000

| vanko has Rubber E-Z Lift Plates that feature a
seven-hol e design for easier handling.
Yahoo! Shoppi ng

Applicant argues that these ads “do not specifically

state that the seven [hol e] designs per se are needed to

enable lifting and carrying of the plate.” Reply Brief at

2.

that the design for which applicant seeks registration

In order to be functional, it is not necessary to prove

is
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necessary to enable lifting and carrying of the plate.”
Qovi ously, weight plates were lifted and carried prior to
applicant’s design. W point out that the Suprene Court
rejected the argunent that “a necessary test for
functionality is whether the particul ar product
configuration is a conpetitive necessity.” TrafFix, 58
USPQ2d at 1006 (internal quotation marks omtted). See

al so Valu Engi neering, 61 USPQ2d at 1427 (“We did not in

the past under the third factor require that the opposing
party establish that there was a ‘conpetitive necessity’
for the product feature”).

Here, applicant’s literature and other naterials make
it clear that applicant touts the utilitarian advantages of
its seven-hole design. “Qur plates incorporate (7)
openi ngs, not just (2) or (3). These extra openings
dramatically inprove handling off the floor and on and off
machi nes or bars.” In addition to inproving handling,
applicant has al so explained that “[w e designed this plate
with nore grip holes to nake it easier to pick up, and
therefore safer.” In other words, the seven-hol e design
according to applicant nakes it easier to handle the plates
and this ease in handling makes it safer. Reinforcing

applicant’s advertising, the Yahoo Shopping article again
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reports that applicant’s weight plates feature “a seven-
hol e design for easier handling.”

Regardi ng the round hol es and the rounded, contour
shape of its plate, applicant’s advertising again makes it
clear that they serve an inportant utilitarian purpose:

Al'l the openings have snooth radius and rounded edges

for maxi mum confort while grapping the plates.

Because they are round, there are no sharp “points” or

“edges” to cut floors and damage equi pnent as with

other “anti-roll” designs.

[ Q ur openings have snooth radius and rounded edges
for maxi mum confort while grabbing the plates.

And we kept it round for very goods reasons that have
stood the test of time: ease of use and exercise
safety.

| VANKO s rounded, contour shape of the plate conforns

better to the hand, naking it easier to carry. W

round all edges to nake it nore confortable to hold

ont o.

As with all Ivanko E-Z Lift Plates, our openings have

snoot h radi us and rounded edges for naxi mum confort

whi | e grabbi ng the plates.

Applicant’s advertising, after referring to the
utilitarian advantages of its products such as “nore grip
holes to nake it easier to pick up” and roundness for “ease
of use and exercise safety,” concludes with the foll ow ng
statenent: “Coming up with better ideas is not just a
process, it’s an attitude — one of never being satisfied

with the way things are, of always striving to give the

mar ket pl ace sonething better.” 1lvanko “The Evol ution of
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Better lIdeas” ad. The sane ad goes on to explain that the
itemshown is “Available in 45 Ib, 35 1b. & 25 I b. sizes.
Companion 10 Ib., 51b., & 2.5 Ib. sizes avail able w thout
grip holes.” A custoner confronted with these
advertisenents woul d associate applicant’s design with a
superior, utilitarian product.

“Rat her than showi ng that the configuration design
serves to distinguish source, this advertising touts the
design for its desirable, superior utilitarian qualities.”

In re Caterpillar Inc., 43 USPQd 1335, 1340 (TTAB 1997).

In this case, the design is advertised as an i nproved
design that dramatically inproves ease of handling and
safety. This evidence strongly supports the exam ning
attorney’s argunent that the design is functional
(3) Alternative Designs
Regarding the third factor, the Federal G rcuit has
expl ai ned that:

We did not in the past under the third factor require
that the opposing party establish that there was a
“conpetitive necessity” for the product feature.

Not hing in Traf Fi X suggests that consideration of
alternative designs is not properly part of the
overall mx, and we do not read the Court's
observations in Traf Fix as rendering the availability
of alternative designs irrelevant. Rather, we
conclude that the Court nerely noted that once a
product feature is found functional based on other
considerations there is no need to consider the

avai lability of alternative designs, because the
feature cannot be given trade dress protection nerely
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because there are alternative designs avail able. But
that does not nmean that the availability of
alternative designs cannot be a legitimte source of
evidence to determ ne whether a feature is functional
in the first place.

Val u Engi neering, 61 USPQ2d at 1427 (footnote

omtted).

Applicant argues that it has “submitted considerable
evi dence showi ng many alternative designs which are equally
suitable to performthe utilitarian task of the design.”
Reply Brief at 3. Certainly, applicant’s own adverti senent
woul d argue that applicant’s design is a superior design.
In fact, applicant has conpared its design to the evol ution
of man with applicant’s seven-hole plate showm as a
superior plate to the earlier plates having fewer holes.
Again, the ad describes its weight plates as giving “the
mar ket pl ace sonething better.” It is hard to argue with
applicant’s own statenent that “nore grip holes [] nake it
easier to pick up.” Applicant’s design appears to bal ance
the need to have plates weighing up to 45 pounds, with the
nost nunber of gripping holes for ease of |ifting and
safety.® To achieve these advantages, the holes cannot be

m ni m zed beyond the size of those that can accommbdate a

* Applicant does not use the “gripping holes” on its smaller (10,
5, and 2.5 I b.) weights where lifting the weights would not be as
difficult.

10
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user’s hand or fingers. Applicant’s statenent that there
are equal alternative designs is contradicted by its
statenent that its plates “incorporate (7) openings, not
just (2) or (3).° These extra openings dramatically inprove
handling off the floor and on and off machines or bars.”
The fact that there are alternative designs is hardly
surprising, or in and of itself, legally sufficient. The
evi dence of record clearly denonstrates that wei ght plates
have been around for many years. The question is not
whet her there are alternative designs that performthe sane
basi ¢ function but whether these designs work “equal ly

well.” Valu Engineering, 61 USPQd at 1427, quoting, 1

McCarthy on Trademarks and Unfair Conpetition, 87:75, 7-

180-1 (4'" ed. 2001). dearly, the Supreme Court found that

it was inproper to engage in “specul ati on about ot her

design possibilities, such as using three or four springs

whi ch m ght serve the sane purpose ...[or] to explore

designs to hide the springs.” TrafFix, 58 USP@Q@d at 1007.
Here, applicant touts its design as a superior,

utilitarian design. While weight plates can be made in

® Regarding the central hole and roundness of the weight plates,
“It]raditionally weight plates are generally disc-shaped, and
formed with a central throughbore sized to slidably receive the
end of the bar.” Patent No. 6,436,015 Bl col. 1, lines 28-30.
The patent (Col. 1, lines 54-58) also indicates that
“conventional w sdonf al so taught that the design of the openings
“preserve axially balancing of the plate.”

11
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many fornms and with | ess than seven grip holes, the

evi dence, nuch of it fromapplicant, shows that applicant’s
design works better. It provides additional holes to ease
gripping and noving the plates and these grips contribute
to the ease and safety of their use.

(4) Facts indicating that the design results in a
conparatively sinple or cheap nethod of
manuf act uri ng the product

There is no indication that applicant’s design results
froma sinple or cheap nethod of manufacturing the product
and, thus this fact does not favor applicant or the
exam ning attorney. Applicant argues that “the design with
seven holes is nore expensive[,] nore conplicated and does
not result froma superior nmethod of nmanufacturing the
article.” Reply Brief at 3. However, the focus in this
factor is on whether the design results froma sinple or
cheaper manufacturing process. Wen a design results from
a sinple or cheaper manufacturing process, if conpetitors

are barred fromusing the resulting design, they would be

barred fromusing the process itself. Kellogg Co. v.

National Biscuit Co., 305 U S. 111, 114 (1938) (“The

plaintiff has not the exclusive right to sell shredded
wheat in the formof a pillow shaped biscuit--the formin
which the article became known to the public. That is the

formin which shredded wheat was nade under the basic

12
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patent. The patented machi nes used were designed to
produce only the pill ow shaped biscuits”). bviously,
there is no indication that applicant’s design results from
this type of manufacturing process.

Applicant’s argunent that its design process is nore
expensive is not, by itself, significant. Merely because a
product costs nore to manufacture than other products does
not nmean that the design is not functional. |ndeed,
inmproving the utilitarian features of a product often
dictates that the manufacturing process be nore expensive
or conplicated. For exanple, in this case, nost |likely the
cheapest manufacturing process to produce a functional
wei ght plate would be to pour the nolten netal into a
sinple nmold that would | eave a single hole to attach the
wei ght plate to a bar. However, the evidence indicates
that this sinple or cheap nmanufacturing process is not
conpletely satisfactory. Although traditional weight
pl ates “have succeeded in carrying out their intended
pur poses, there are many areas for substantial inprovenent.
A key problem often associated with traditional weight
pl ates involves the transport of individual plates from one
| ocation to another.” Patent No. 6,436,015 B1, Col. 1,
lines 31-36. Thus, an applicant’s incantation of the

statenent, “ny goods cost nore to manufacture,” is by

13
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itself neaningless. It is just as likely, if not nore
likely, to be an indication that the goods have utilitarian
advantages as it is that the goods are not functional.

The record indicates that nost of the beverage
containers sold by applicant are traditional snooth-
wal | cans, not fluted cans. VWile this mght be
taken as an indication that fluted cans are not
sinpl er or cheaper to make, it could well be that
applicant's decision to continue maki ng snoot h
sidewal | cans has nothing to do with cost, and
everything to do with the preferences of its
custoners. Even assum ng that the process by which
applicant nmakes its fluted beverage containers is not
cheaper or sinpler, this does not nean that the design
is not de jure functional.

In re Anerican National Can Co., 41 USPQ2d 1841, 1844-

45 (TTAB 1997). See also In re Pingel Enterprise Inc., 46

UsP2d 1811, 1821 (TTAB 1998) (“That applicant, despite the
i nherent advantages of a design which is sinple and | ess
expensive to manufacture than other petcocks, has,
however, deliberately chosen a nore conplex and expensive
manner in which to manufacture its product does not nean
that the configuration thereof is not de jure functional.
Specifically, as stated in the Pingel affidavit, that
appl i cant has decided to produce its petcock by enpl oying
the nore involved and costlier process of having it

‘“machi ned from extruded al um num or brass stock’ rather
than utilizing, as is the case with ‘[most val ves

manuf actured by conpetitors [,] ... a cheaper die cast

14
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process,’ does not serve to avoid a finding of de jure

functionality for its product configuration”); In re Bio-

Medi cus Inc., 31 USPQd 1254, 1265 (TTAB 1993) (“In

essence, because the principle of operation enployed in a
vaned punp is so different fromthat used in a bl adel ess
punp, the difference in sales prices for such goods are
nore reflective of the advanced technol ogy devel oped by
applicant than a neani ngful indication that the
configuration of applicant's blood punps is not functional

inlaw'); Caterpillar, 43 USPQ2d at 1341 (“[E]Jven if it is

true that tractors with the el evated sprocket configuration
design are nore costly to manufacture than tractors with
conventional elliptical track designs, this does not
nmean that the design is not de jure functional. As noted
above, the conventional track designs lack the utilitarian
advant ages of applicant's design -- thus, such a conparison
in ternms of cost is not probative. That is to say, there
is nothing in the record regardi ng the manufacturing costs
of any alternative designs that can performthe sane
utilitarian function equally well”).

Here, the evidence supports the conclusion that to
achieve the utilitarian advantages of ease of handling and

safety, applicant’s goods cost nore to manufacture. This

15
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evi dence does not support applicant’s argunent that its
design is not functional.

Functionality Analysis

As required by the statute, we nust consider whet her
applicant’s design as a whole is functional. 15 U S. C
§ 1052(2)(5). Here, the evidence supports the exam ning
attorney’s position that the design is de jure functional.
Applicant touts the utilitarian advantages of safety and

ease of handling of its design. |In re Babies Beat Inc., 13

UsP@2d 1729, 1730 (TTAB 1990) (“[I]n reviewi ng applicant's
own literature, we find that the degree of design utility
enconpassed by applicant's design is so great such that
applicant's design is de jure functional, and hence not
entitled to registration as a trademark”). There is no

i ndication that any alternative design woul d operate as
wel | as applicant’s design. (Qbviously, other designs woul d
wor k, but applicant’s design with seven rounded grip hol es
woul d have superior qualities for those particularly
interested in ease of handling and safety. The Suprene
Court has made it clear that a “functional feature is one
t he excl usive use of which would put conpetitors at a
significant non-reputation —-rel ated di sadvant age.”
Traf Fi x, 58 USPQ2d at 1006 (internal quotation nmarks

omtted). Conpetitors desiring to conpete with applicant

16
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in the area of ease of handling and safety would be at a
non-reput ati on-rel ated di sadvantage if they could not use

t he seven hol e design that applicant advertises as
dramatically inproving handling and safety. Therefore, the
exam ning attorney has net her burden of establishing a

prima facie case of de jure functionality. R M Smth, 222

USPQ at 3. Furthernore, applicant has not rebutted the
examning attorney’s prima facie case. Therefore, the
exam ning attorney’s refusal under Section 2(e)(5) is
affirned.

Acqui red Di stinctiveness

W now turn to the issue of acquired distinctiveness.
“Because applicant's designs are functional, any evidence
of distinctiveness is of no avail to applicant in support

of registration.” M5 Steel Mg. Co. v. OHagin's Inc., 61

USPQ2d 1086, 1097 (TTAB 2001). However, for the sake of
conpl eteness, we will discuss applicant’s contention that
its design has acquired secondary neani ng.

The Suprenme Court has explicitly held that product
“design, like color, is not inherently distinctive.” Wal-

Mart Stores, Inc. v. Samara Brothers, Inc., 529 U S. 205,

54 USP@2d 1065, 1068 (2000). Applicant’s designis a

product design for applicant’s weight plates and it woul d,

17
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if it is not functional, be registrable only if applicant
shows it has acquired distinctiveness.
Applicant has the burden of proving that its mark has

acquired distinctiveness. In re Hollywod Brands, Inc.,

214 F.2d 139, 102 USPQ 294, 295 (CCPA 1954)(“[T]here is no
doubt that Congress intended that the burden of proof

[ under Section 2(f)] should rest upon the applicant”).
“IL]ogically that standard becomes nore difficult as the

mar k’ s descriptiveness increases.” Yamaha Int’l Corp. v.

Hoshi no Gakki Co., 840 F.2d 1572, 6 USPQd 1001, 1008 ( Fed.

Gr. 1988).

However, the statute is silent as to the wei ght of

evi dence required for a show ng under Section 2(f)
except for the suggestion that substantially exclusive
use for a period of five years immedi ately precedi ng
filing of an application nmay be considered prim facie
evi dence.

As observed by our predecessor court, the exact kind
and anount of evidence necessarily depends on the
circunstances of the particular case, and Congress has
chosen to | eave the exact degree of proof necessary to
qualify a mark for registration to the judgnent of the
Patent O fice and the courts. |In general, the greater
t he degree of descriptiveness the termhas, the
heavi er the burden to prove it has attai ned secondary
meani ng.

I d. (quotation marks, brackets, and citations
omtted).
Applicant’s nost significant piece of evidence that

its mark has acquired secondary neaning is a docunent

18
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entitled “Ivanko Barbell Wight Plates Secondary Meani ng
Survey.” The survey (p. 19) concludes with the foll ow ng
statenent: “These survey results show that in the rel evant
mar ket, a hi gh percentage of purchasers of barbell weight
pl at es associ ate the appearance of |vanko Barbell wei ght
plates in question (E-Z Lift Plates) with one conpany,

| vanko. O the survey respondents who were famliar with
the Ivanko barbell weigh weight [sic] plate in question
with all indicia renoved (Picture A-1), 58.65% associ at ed
t he appearance of the barbell weight plate shown with

| vanko and an additional 8.65% associate it [wth] one
conpany.”

On its face, the survey does appear to indicate a high
rate of trademark recognition for applicant’s design but
several factors undercut the weight that we give the
survey. First, the survey ultimately analyzed only a total
of 117 responses. Survey, p.1l. Second, all the interviews
occurred at two events, the Club Industry Show East 2002
titled “The Conference & Exposition of Health & Fitness
Facility Managenent” trade show in Washington, D.C and the
“Health & Fitness Business Expo + Conference” in Denver,

Col orado, also in 2002. Third, the survey was limted to
participants who “work for a health club, gym spa or an

exerci se equi pnent manuf acturer which purchases barbel

19
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equi pnent.” Survey, Question 2a. As a result of this
limtation and the fact that the survey was conducted at
two i ndustry conferences, 83.76% (or a total of 98)
respondents were overwhel mngly senior officers and
managers of fitness business (fitness director/fitness
prof essi onal , owner/president, nanager/general manager,
sal es manager/sales rep, CEO vice president, or director
of activities/director of facilities). Survey, Sunmary
Table D. In the survey, 45%of the participants were self-
identified as owners, presidents, vice-presidents, CEGCs,
manager s and general nanagers of health clubs, gyns, spas,
or exercise equi pnent manufacturers. Applicant’s survey
has selected a survey that is limted to only a smal

percentage of potential purchasers. Ty Inc. v. Softhelly’s

Inc., 353 F.3d 528, 69 USPQd 1213, 1215 (7'" Cir. 2003)
(“[T] he survey was worthless —13- to 18-year-old girls
being an arbitrary subset of consuners of beanbag stuffed
animal s”). Undoubtedly, anong this small group,
applicant’s design has achi eved sone recognition. However,
even anong this group, the responses often tend to identify
the utilitarian advantages of the design. See Responses
Nos. 119 (“easy to grab”), 107 (It has holes so the person
can carry it — safety reason”), 117 (It has easy grip), 106

(“You can grab it with |l ess chance of dropping it on your

20
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feet’); 116, 602, 110, 115, 602, 201, 206, 207 (“easy
grip[s]”); 126 (“The holes for carrying”); 124, 131, 212
(“easier to grip”); 134 (“the holes in it that it’s easy to
pi ck up”); 137 (“ease of carrying themaway”); 149 ("can
pick up easier”); and 114 (easy for grasping”). Inasnuch
as applicant’s advertisenents refer to “it’s new patent
pending E-Z Lift Plates” and its “exclusive E-Z lift design
of which our patent has recently been all owed,” potenti al
purchasers are likely to view applicant’s adverti senents as
sinply touting its inproved design, and these responses
recogni ze applicant’s technical inprovenents and not
trademark recognition.®

While the survey is evidence that a very small group
of potential purchasers (owners, presidents, vice-
presi dents, and general managers of health/racquet and
fitness clubs) may recognize the applicant’s design as a

trademark,” we have little, if any, evidence of whether the

® Wil e applicant received a design patent and never apparently
sought utility patent protection, this distinction is likely to
be lost on potential purchasers since these ads tout the
utilitarian advantages of applicant’s design.

" Applicant argues that the “average ‘user’ of barbell plates, as
determ ned by the organi zati on naki ng the survey, is not
general ly the purchaser of such equi pnent, the purchasers
general ly being persons who work for health clubs, gyns.” Reply
Brief at 3. The survey states without explanation that the

“rel evant market” was defined as “individuals who work for a
health club, gym ... These are the types of persons who woul d be
likely to purchase barbell weight plates.” Survey at 9-10.
Applicant’s goods are not restricted to comrercial barbells.

21
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br oader group of prospective purchasers woul d recogni ze
applicant’s design as a trademark. W note that
applicant’s goods are identified as barbell plates wthout
any limtation as to prospective purchasers. There is also
evidence that barbells are sold in a wi der market than
sinply owners, general nanagers, and corporate officials of
health and fitness clubs. For exanple, the Yahoo Shoppi ng
site sinply identifies applicant’s goods under the
subheadi ngs: “Home > Sports and Qutdoors > Reviews > Free-
Wei ght Sets > Hammertone Set |vanko.” The description of
the weights is list as:
| vanko has Rubber E-Z Lift Plates that feature a
seven-hol e design for easier handling. |If you hate
t he sound of dropped plate makes — or if you worry
about dinging the floor or equipnent with netal plates
— these could be a good choice for you. Expect to pay
nearly double for this conveni ence and new design. |If
aesthetics really count, take a | ook at Ivanko's OMC-
302 A ynpic Chrone set of plates and bar bell.
They’ re gorgeous and reasonably priced at $250.
Caution — chipping could be a problemw th heavy use.

The advertisenents for conpetitors such as Troy and

VTK appear to be directed to ordinary purchasers.

There is nothing inherent in barbells that would limt their sale
tothe limted class of purchasers applicant has sel ected.
Certainly, the individuals applicant has sel ected woul d purchase
wei ght plates but the class of purchasers who woul d purchase

bar bel | wei ght plates would appear to include nunerically many
nmore purchasers that the |imted group applicant has chosen to
survey.

22



Ser. No. 78134755

Therefore, we consider the survey as evidence of sone
trademark recognition but we give it only limted weight
because of the snmall sanple of prospective purchasers
i ncluded within the survey.

W al so consider the evidence that applicant has sold
a total of nearly $531, 000 of these products between 1998
and May 2003.8 Applicant’s advertising figures are not
associated with a particular product and are of limted
probative weight.® W do not consider that applicant’s
sal es and advertising evidence is particularly strong.

When we consider the survey concerni ng secondary
meani ng that surveyed primarily health club officers and
managers, applicant’s limted sales and advertising, and
the many utilitarian features of the design that are often
recogni zed by survey participants, we concl ude that
applicant has not net its burden of denonstrating that its

mar k has acqui red distinctiveness.

Decision: The examning attorney’s refusal to
regi ster applicant’s design on the Principal Register on
the basis that it is functional is affirmed. |If the mark

is not functional, the exam ning attorney’ s refusal to

8 Applicant’s highest yearly sales was nearly $159, 000 in 2001.
® Applicant’s declarant indicated that its “advertising expenses
of this and other plates during 2002 and 2003 ...total ed

$401, 368.”
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register the mark on the ground that it has not acquired

distinctiveness is also affirmed.
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